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Corporation: STOCKHOLDER, WHEN EXECUTION MAY ISSUE 
AGAINST: STATUTE. Under Revised Statutes, section 736, where 
execution has issued against a corporation and been returned 
nullu bona, the judgment creditor may, upon order of the court in 
which the suit was instituted, made upon motion in open court, ’ 
after suflicient notice, have execution issued against any stock- 
holder to the extent of the amount of such stockholder’s unpaid 
balance on his stock. 

















The proceeding authorized by Revised 
Statutes, ssctlen 736, is not an original one, but supplemental to 
a prior proceeding in the same court which resulted in a judgment 
against the corporation followed by a barren execution. 













: PLEADING : PRACTICE. A petition in a cause which does 
not ask for judgment against defendant as a stockholder, but only 
for an order for execution against him on the basis of a judg- 
ment already obtained against his corporation in another court, 
ean only be treated as a motion for an order for an execution 
under Revised Statutes, section 736, and must fail because not filed 
in the court where the judgment was obtained. 
(13) 
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4. PLEADING: PRACTICE: DEMURRER. A motion tostrike out portions 
of the answer is properly treated as a demurrer, and as such re. 
lating back to the petition and questioning its sufficiency, for any 
substantial error or defect};which would render a verdict nugatory 
if founded upon it. 


Appeal from St. Louis Court of Appeals. 
AFFIRMED. 
Smith & Harrison for appellant. 


(1) The errors in the petition which would be reached 
by a motion to strike out parts of the answer, 
when treated as a demurrer, must be such ag 
a plea to the merits cannot waive or verdict cure. 
Bliss on Code Pleading, 417, 423; 1 Chitty’s Pleading, 
668 and notes. No such errors appear in the petition. 
It is good asa motion for execution. (2) The petition 
was good as an original suit. R.38., sec. 745. It stated 
facts sufficient to constitute a cause of action and a 
‘finding and judgment based upon it would have been 
good. State Sav. Ass’n v. Kelley, 52 Mo. 587, 590; 
Thompson on Stockholders, secs. 320, 321; Paine . 
Stewart, 33 Conn. 516, 531; Heplor v. Lademan, 11 
Mo. App. 550; Lionberger v. Broadway Sav. Bk., 10 Mo. 
App. 499. (3) There is no statute whereby a cause can 
be revived where death occurs between the rendition of 
the tinal judgment and the suing out of the writ of error. 
The statutes all relate to causes spendingat the time of 
the death. (4) A motion for new trial is not necessary 
in cases like this. 


Thos. Metcalfe and Thos. J. Portis for respond- 





ent. 


(1) No suggestion of Turner's death was ever made 
ofrecord, and there has never been any revivor of the 
case on the part of his administrator, and without this 
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‘quite obvious that the amended petition can only be 
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he cannot prosecute this writ of error, and it should be 
dismissed. Childers ». Gaza, 1 Mo. 399. (2) The 
grounds of the motion for a new trial are not set forth, 
and do not appear in the record and bill of exceptions. 
Rotchford v. Creamer, 65 Mo. 48; Slevenson v. Saline 
Co., 65 Mo. 425; Collins et al. v. Barding, 65 Mo. 
496. (3) An original action cannot be changed by 
amendment so as to become a motion for an execution 
against a stockholder under our statute. (4) A motion 
foran execution against a stockholder of a corporation 
cannot be maintained as an independent, original action ; 
itis incidental’to and must be filed in the action in which 
the party obtains his judgment against the corporation. 


SuErwoop, J.—Under the provisions of section 736, 
Revised Statutes, where execution has issued against a 
corporation and been returned nulla bona, then it is 
eompetent for the creditor to have execution issued 
against any stockholder to the extent of the amount of 
such stockholder’s unpaid balance on his stock. This 
section, however, contains the express proviso that no 
execution shall issue against a stockholder except upon 
an order of the court in which the suit shall have been 
mstituted, made upon motion in open court, after 
sufficient notice, etc. Itis thus readily apparent that 
the proceeding authorized by this section is not an 
eriginal but a supplemental one ; merely auxiliary to a 
former proceeding in the same court, which proceeding 
has resulted in a judgment in that court against the cor- 
poration, followed by the issuance of a barren execu- 
tion. 

The amended petition in this cause does not ask for 
jedgment against the defendant as a stockholder, but 
enly for an order for execution against him, and that on 
the basis of the judgment already rendered against his 
eorporation inanother court. This being the case, it is 
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treated as a motion for an order for an execution under 
the section mentioned. And since that petition is not 
filed in the court where the judgment was obtained it 
can but result that the plaintiff must fail by reason of 
not having followed the provisions of the statute in such 
case made and provided. 

The circuit court was, therefore, correct in so 
holding and it was correct also when the plaintiff filed 
his motion to strike out certain portions of defendant's 
answer, in treating that motion asa demurrer,\ and in 
ruling that, as such, it reached back and questioned the 
sufficiency of plaintiff ’s petition. This was the rule at 
common law. 1 Chitty’s Plead. 668. A rule that still 
prevails even under the code, since it is not a technical 
one, but necessarily incident to every system and which 
may besuccessfully invoked whenever the court is ad- 
vised by demurrer or motion of any substantial error or 
defect in a pleading, such an oneas would render a 
verdict nugatory if founded upon it. Bliss on Code 
Plead., section 417. 

For these reaSons the judgment of the court of 
appeals affirming that of the circuit court is hereby 
affirmed. All concur. 





Priest, Executor, v. Way et al., Appellants. 


. Variance. In an action for the fraudulent abstraction and con- 
version of property, there can be no recovery on the ground that it 
was obtained as a gift by the exerc.se of undue influence. 


Actual Fraud, Proof of. Actual fraud must be proved, not con- 
jectured. Facts which give rise only to suspicivn of its existence 
do not establish it. 


. Deposition: apmIssIon. The deposition of a party to a cause 
may be read in evidence against him in another cause as an admis 
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sion, but it cannot be so read inthe same cause in which it is 
taken. 
4. Evidence: possession. The possession of a check is prima 
facie evidence of its ownership by the holder. 
BURDEN OF PROOF. The burden of proving the fraudulent 
abstraction of money is on him who alleges it, 


6. The evidence in this case reviewed and the charge of — 
lent abstraction and conversion of-moneys belonging to plaintiff's 
estate held not made out by the evidence. 


Appeal from St. Louis Court of Appeals. 
REVERSED. 


Glover & Shepley and G. H. Shields for appel- 
lants. 


(1) The presumption in favor of innocence holds in 
all civil cases in which it comes collaterally in question. 
Case v. Case, 17 Cal. 598; Bradish v. Bliss, 35 Vt. 326; 
Klein o. Landman, 29 Mo. 259; Murray v. Murray; 6 
Ore. 17; Spears v. Burton, 31 Miss. 547; Lockhart vo. 
White, 18 Tex. 102; Sharp v. Johnson, 22 Ark. 75. 
(2) A gift may be presumed from possession and the 
relations of the parties, and the circumstances of the 
case without direct evidence. /ill & Dale v. Duke, 6 
Ala. 259; Teague v. Griffeth, 2 Mon. 2; Davis v. Dun- 
ken, 1 MeCord, 213; Collins v. Loftus & Co., 18 Leigh 
(Va.); 3 Henning and Mumford, 127; Brown ov. 
Handley, 7 Leigh, 19 (Va.); Nation v. Johnson, 7 Leigh 
317; De Graffenreid v, Mitchell, 3 McCord, 56; Creed v. 
Lancaster Bank, 1 Ohio St. 160. (3) Evidence of a gift 
ras admissible under the general denial. Pomeroy on 
Remedies and Remedial, Rights, $§ 677-9; Andrews »v. 
Bond, 16 Barb. 673; Willard ». Giles, 24 Wis. 319. 
(4) The report of the referee is conclusive on a question 
of fact, if there is any evidence to support it. Brooks 

VoL. 87—2 
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». West, 3 Mo. App. 582; Wood v. Staats-Zeitung, 3 Mo, 
App. 602; Woodroe v. Younger, 61 Mo. 395; Franz », 
Detriek, 49 Mo. 495; Western B. B. A. vo. Kribben, 48 
Mo. 37. (5) Notwithstanding the provisions of the code, 
the plaintiff cannot allege a tort and recover on an im- 
plied contract ora trust. Hale v. Omaha Nat. Bank, 39 
N. Y. Sup. Ct. 207; Bailey v. Southwick, 6 Lan. 356; 
Booth wv. Farmers’, efc., Nat. Bank of Rochester, 1 
Thomp. and C. (N. Y.) 45; Fish v. Clelend, 33 Ill. 338; 
Singleton v. Pacific Railroad, 41 Mo. 445; Goldsmith o, 
Boersch, 28 Ohio, 351; De Graw v. Ellmore, 50 N. Y.1; 
Link ». Vaughn, 17 Mo. 585; Beck v. Ferrars, 18 Mo. 
30; Robinson v. Rice, 17 Mo. 289; Penseman v. Pense- 
man, 22 Mo. 35. (6) If fraud is alleged by the bill, relief 
cannot be had by proving only a case of constructive 
fraud. Kerr on Fraud, 333; Wilde ov. Gibson, 1 House 
Lds. Cases, 604; Lord Cottenham, 620-1; Parks v. Jei- 
ell, 1 Kay & Johnson Ch. 671; Lord Hatherly, 673, 
(7) The refusal of the referee to allow Mrs. Way to tes. 
tify for herself, after she had been called and examined 
by plaintiff, is error, for which the judgment of the court 
of appeals should be reversed. It was admitted at the 
hearing that Mrs. Way was examined under the original 
petition, and that she was suddenly placed upon the 
stand without notice, and without having been sub- 
poenaed. (8) The objection to the competency of a wit- 
ness is waived by calling the person as a witness, or by 
cross-examination. Tinsley v. Lirely, 25 Ala. 123; Dun- 
elson v. Taylor, 8 Pick. 390; Aelley v. Brooks, 25 Ala. 
523. 

John F. Dillon also for appellants. 

(1) The issue arising upon the pleadings is the ques- 
tion of the fraudulent abstraction and conversion of 


money. Andrews v. Bond, 16 Barb. 633; Gregory, ete., 
v. Selleck, 43 Conn. 320. (2) The burden of proof is on 
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plaintiff. 1 Greenl. on Ev., sec. 80. There is no differ- 
ence in respect to burden of proof between proceedings 
at law and in equity. 1 Dem. Ch. Prac. 850; Pusey ». 
Wright, 31 Pa. St. 387. Possession of property, and 
especially of money or negotiable paper, imports de- 
livery and title in the holder, and the presumption thus 
raised must, in all cases, be rebutted by affirmative proof 
that the possession is frandulent or unlawful. Worces- 
ter, etc., v. Dorchester, etc., 64 Mass. 491; Jones v. Chal- 
mers, 2 Seld. 214; Poller v. Chadsey, 16 Abb. 146; 
Goodman v. Harvey, 4 A. & E. 870; Dolfus v. Frosch, 1 
Den. 367; Pinkerton v. Bailey, 8 Wend. 600; Arboum 
». Anderson, 1 Q. B. 504; Pratt v. Adams, 7 Paige, 629 ; 
King v. Milsom, 2 Camp. 5. (3) The result of the testi- 
mony is to raise the presumption of a gift. Bedell », 
Carll, 33 N. Y. 581. Mrs. Way should have been per- 
mitted to explain her deposition. Samuels v. Griffith, 
13 Ia. 113; 1 Greenl. on Ev. sec. 462. (4) Plaintiff's case 
fails, whatever may be adjudged respecting the sufliciency 
of the evidence to affirmatively show gifts. (5) The court 
could not divest Mrs. Way’s title on the ground that it 
was obtained by the exercise of undue influence. The 
only issue raised by the pleadings is conversion, a denial 
of title in defendant. The jurisdiction of a court of 
equity, like that of a court of law, is confined to the issues 
raised by the pleadings. Mayo v. Harding, 3 Tenn. Ch. 
237; Vansciver v. Bryan, 2 Beas. 434; Munday ov, 
Vroom, 5 Vroom, 418; Hasley v. Tarkington, 5 Baxt. 
592; Marsh v. Mitchell, 26 N. J. Eq. 497; New York, 
ele., v. Moore, 32 Hun, 29. (6) The law will never con- 
strue a possession tortious, but from necessity. McHwen 
v. Portland, 1 Ore. 300. 


Smith & Krauthof and FE. 7. Farish for respondent. 


(1) This action is an equitable one, was instituted 
as such, and was so tried and treated before the referee, 
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in the circuit court and court of appeals. Smith v. Kay, 
7 H. L. Cases, 750. (2) Relief, on the ground of pre. 
sumptive or constructive fraud, arising from the condi. 
tion or relation of the parties, and in the character of 
the transaction, is peculiarly within the jurisdiction of 
equity. Hall v. Perkins, 3 Wend. 626-31; 1 White & 
Tud. Lead. Cas. Eq. part 2(4 Am. Ed.) p. 827; 1 Story 
Eq. Jur. (11 Ed.) sec. 190; Billage v. Southel, 9 Hare, 
534. And when an agent uses property of his principal 
in his hands for his own purposes, he commits a breach of 
trust, the redress of which lies within the jurisdiction of 
a court of equity. Persch v. Quiggle, 57 Pa. St. 247, 
258-9; Big. on Fraud, 323; Chaney v. Gleason, 117 
Mass. 557-8; Dodd »v. Cook, 11 Gray, 495-6. (3) If the 
defendant applied trust funds in his hands to uses and 
purposes foreign to his duties as managing agent, the 
property in which it was invested was impressed with a 
constructive trust in favor of his cestui que trust. 2 Pom. 
Eq. Jur., sec. 1051; 1 Perry on Trusts (3 Ed.) secs. 166, 
168, 194, 196; Grumley v. Webb, 44 Mo. 444, 451; Garvin 
». Williams, 44 Mo. 465, 475. The holder of the prop- 
erty became a trustee ex maleficio. Squires’? Appeal, 70 
Pa. St. 266, 268-9. This trust could only be ascertained 
and declared by a court of equity. And so equity alone 
could follow the trust fund into the property into which 
it had been converted, and enforce the trust against it. 
Sherwood v. Saxton, 63 Mo. 78, 82-3. (4) The separate 
property of a married woman can only be charged with 
and subjected to the payment of a demand, in equity. 
And even if a court of equity had obtained jurisdiction 
of the case upon this ground alone, it would have been 
in all respects triable according to equity rules. Aeeton 
». Spradling, 13 Mo. 321; Corby v. Bean, 44 Mo. 379. 
(5) The plaintiff established his case in chief when it was 
shown that a confidential relation, within the meaning of 
the rule hereinafter stated, existed between Mrs. Perry 
and the defendants, during the pendency of which they 
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received these checks, and that they subsequently in- 
vested the same in Mrs. Way’s name, or for her benefit. 
Such investment, under these circumstances, constituted 
presumptively, a ‘‘fraudulent conversion.’’ This was so, 
jndependent of any elements of actual fraud or undue 
influence, actual or presumed, in the transaction. Street 
». Goss, 62 Mo. 226, 228-9. It then devolved upon the 
defendants to show that these checks passed to them by 

ift or under a contract. The gift or contract claimed 
would be attended with a presumption of fraud and un- 
due influence, which it devolved upon the defendants to 
revut. filler v. Simonds, 72 Mo. 669; Street v. Goss, 
67 Mo. 221; 2 Pom. Eq. Jur., sec. 956; Tale vo. William- 
son, L. R. 2 Ch. App. 55, 59; Rhodes v. Bate, 1 Ch. App. 
252; 1 Story’s Eq. Jur. (11 Ed.) sec. 258; Ewell’s Evans 
on Agency, 351; Greenfield’s Estate, 14 Pa. St. 489; 
Garvin v. Williams, 44 Mo. 465; 50 Mo. 206; Wa/ker 
». Smith, 29 Beav. 394; Dennett v. Austin, 81 N. Y. 308; 
Bigelow on Fraud, 231; Hugueman v. Baseley, 14 Ves. 
273. (6) But even if all consideration of Way’s agency 
and fiduciary capacity, and of a confidential relation 
between the parties, is excluded and eliminated from the 
case, before the defendants can hold this large sum as a 
donation, they must show, first, the donation, and then 
its validity. Cooke v. Lamotte, 15 Beav. 234, 239, 243; 
Coutts v. Acworth, L. R. 8 Eq. Cas. 558, 566; Russe?l’s 
Appeal, 75 Pa. St. 269, 279, 280, 287 to 291; Bispham’s 
Eq. (3 Ed.) 292; 2 White & Tud. Lead. Cas. Eq. (4 Am. 
Ed.) 1188; 1 Dan. Ch. Pl. and Pr. (5 Ed.) *853; 1 Taylor 
on Evidence (7 Ed.) sec. 151. Nor can defendants escape 
this rule by invoking the doctrine that possession of 
negotiable instruments is prima facie evidence of title, 
for the rule has no place here. Cass County v. Green, 66 
Mo. 498 ; Smith v. Kay, 7H. L. Cas. 750; Brock v. Barnes, 
49 Barb. 524. (7) The defendants have not satisfied the 
burden of proof which rested upon them. It is utterly im- 
possible to believe that Mrs. Way would not have recol- 
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lected gifts aggregating $24,500. This money passed into 
her hands, and equity demanded that she should disclose 
the circumstances. She had the opportunity, was asked 
the question, and her failure to do so is equivalent to ad- 
verse proof. Henderson v. Henderson, 55 Mo. 534, 559; 
Cass County v. Green, 66 Mo. 4098, 512: Baldwin ». 
Whitcomb, 71 Mo. 651, 658; Mabury v. MeClury, 74 
Mo. 575, 591. (8) Under our statutes (sec. 4010, R. 8.) 
Mrs. Way was disqualified to testify in her own favor, 
Silten v. Shipp, 65 Mo. 297; Ring v. Jamison, 66 Mo. 
429; Ward v. Matthews, 73 Mo. 482; Wade v. Hardy, 
75 Mo. 490. 


Henry, C. J.—Mrs. Eliza M. Perry died in February, 
1873, in the city of St. Louis, at the age of seventy-six, 
possessed of a large estate, consisting principally of notes 
and money. She was a childless widow, and the defend- 


ant, Mrs. Mary A. Way, was her cousin, between whom 
and herself existed intimate and cordial relations. John 
G. Priest is the executor of the last will and testament 
of Mrs. Perry, and, as such, institute | this suit against 
James C. Way and Mary Ann Way, his wife, charging 
in a second amended petition, that from January, 1570, 
until February, 1873, Mrs. Perry was an inmate of the 
house of defendants; that she was old and infirm, and 
possessed of large means, consisting principally of notes 
and money deposited to her credit in the National Bank 
of the State of Missouri. That she intrusted the draw- 
ing of checks to be signed by herself, and the manage- 
ment of her said bank account and the loaning and 
investment of her moneys, to James C. Way. That be- 
tween January 1, 1872, and February 1, 1873, he made 
out checks to bearer signed by Mrs. Perry, drawn upon 
her said bank account, and aggregating $24,000, by which 
there was withdrawn from Mrs. Perry’s funds said sum 
of money, which was received by Mr. and Mrs. Way, and 
converted to the separate use of the latter, without the 
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knowledge or consent of Mrs. Perry. That said money 
vas fraudulently abstracted and used and employed by 
the defendant, Mary Ann Way, in real estate loans, or 
the purchase of real estate notes, for her use and benefit. 

The petition then describes several lots, or parcels of 
land, in the city of St. Louis, in which nineteen thou- 
sand dollars of said sum of money is alleged to have been 
invested as above charged, and, also, a lot in St. Louis, 
held by Edwin Harrison, as trustee, for the sole and sep- 
arate use of Mrs, Way, and concludes with a prayer for 
judgment against defendants for twenty-four thousand 
dollars, with interest, and that all of the above described 
property, held to the use of Mrs, Way, be charged with 
alien for said amount, and sold, ete. The answer is a 
general denial. 

Since the appeal to this court, James C. Way died, 
and the cause not having been revived against his repre- 
sentatives, Mrs. Way is now the sole defendant. The 
circuit court referred the cause to A. N. Crane, Esq., to 
take the testimony and make a report, which he did, 
recommending the dismissal of the bill, which was done 
by the court, after a hearing of exceptions to the report 
of the referee. On appeal to the St. Louis court of ap- 
peals, the judgment of the circuit court was reversed, 
and a decree entered in accordance with the prayer of 
the petition, and from that judgment defendants appealed 
to this court. 

An. analysis of the petition is necessary in order to 
ascertain the precise issues made by the pleadings; in 
other words, exactly what cause of action is stated in 
the petition, the answer being a general denial. It 
charges that betwixt Mr. Way and Mrs, Perry there was 
a confidential relation, and that he ‘‘made out checks 
payable to bearer, signed by said Eliza M. Perry, and 
drawn upon her said bank account, aggregating, ete., by 
which there was withdrawn from the funds of said Eliza 
M. Perry, the said sum of money which was received by 
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the defendants, and converted to the separate use of 
said Mary Ann Way without the knowledge or consent 
of said Eliza M. Perry.’’ It then charges, ‘‘that said 
money was fraudulently abstracted and used and em- 
ployed by defendant, Mary Ann Way, in real estate 
loans,’’ etc, There is no direct charge against Mr. Way 
that he abstracted the funds, or that he fraudulently 
drew the checks, or by fraud, or undue influence, pro- 
cured Mrs. Perry’s signature to them. No constructive 
fraud is alleged against him. If he, having the man- 
agement of her funds and business, received money 
belonging to Mrs, Perry, or her checks on her bank, 
and without her knowledge or consent, converted their 
proceeds to his own use, or to the use of his wife, he 
committed an actual fraud. So far as he is concerned, 
that is the specific charge against him, and, if proved, 
the plaintiff was entitled to recover against him. 

The charges against Mrs. Way are two fold: 
(1) That on checks drawn by her husband and signed by 
Mrs. Perry, ¢hey withdrew from her bank account twenty- 
four thousand dollars, which was received by ¢Hem and 
converted to her separate use, without Mrs. Perry’s 
knowledge or consent. (2) That Mrs. Way fraudulently 
abstracted the money, etc. If either of these charges is 
proved against her, she is liable on this action. It is not 
charged that Mr. and Mrs. Way, or either of them, pro- 
cured a gift of the money by fraudulent means, or by the 
exercise of undue influence over Mrs. Perry. .On the 
contrary, the idea of a gift is utterly inconsistent with 
the allegation of the petition that ‘‘ the money was fraud- 
ulently abstracted,” ete. Therefore, if a gift was proved 
and the evidence should establish that it was procured 
by Mrs. Way, by the exercise of undue influence over 
Mrs. Perry, plaintiff could not, in this action, recover, 
for neither at law, nor in equity, can the plaintiff state 
one cause of action and recover upon another, totally 
different in its essential elements, certainly not upon one 
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inconsistent with thatalleged. Wisdom v. Mc Veigh, 93 
U. 8. 282. It is scarcely necessary to cite authorities in 
support of this proposition of elementary law. 

As to the case against Mr. Way, the relation between 
him and Mrs. Perry was not intimate, or confidential, 
but, on the contrary, the testimony establishes, beyond 
any controversy, that she positively disliked and dis- 
trusted him. To that effect is the testimony of Judge 
Gantt, Mrs. Allen, Mrs. Lindell, and others. It is true 
that she employed him to perform certain unimportant 
services for her, not involving the surrender of her own 
judgment to his, or indicative of more than ordinary, or 
any especial, confidence in him. It was confined to his 
filling up checks, at her request, for her to sign, perform- 
ing errands to the bank, and making and keeping an 
inventory of her promissory notes, and accounts of pay- 
ments made to her on them. He was not fully entrusted 
with the business of negotiating loans of her money. 
In these matters she invariably consulted Judge Gantt, 
her legal adviser. She sometimes acted upon Mr. Way’s 
judgment as to the value of securities offered for loans 
solicited, and occasionally consulted others, but oftener 
Mr. Way than any other person, and this may be ac- 
counted for by the fact that she resided in his family and 
it was more convenient to get his services in these mat- 
ters. There is no testimony in the cause proving, or 
tending to prove, that he ever had the control or man- 
agement of her money. That he was occasionally en- 
trusted with small amounts to pay specific items of her 
indebtedness, is true, but that he was her financial agent 
there is no proof. 

With regard to the checks upon which the money 
alleged to have been abstracted was drawn, there is not 
a particle of testimony to prove that after he wrote the 
body of the checks and delivered them to her to sign, he 
ever had possession of them, or knew how she had dis- 
posed of them, until he received them from his wife. 
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They were all payable to Mrs. Perry, or bearer, and no 
connection of Mr. Way with the procurement of these 
checks by his wife is established by the evidence. There 
is no testimony showing that he knew that his 
wife had received them, or how or where she received 
them, until she delivered them to him to be de. 
posited to her credit, and except that Mrs. Way was his 
wife, there is no more testimony to fasten upon him the 
charge of a fraudulent misapplication of the money than 
if Mrs. Perry had delivered the checks to a stranger, at 
whose request and for whose accommodation Mr. Way 
afterwards invested the proceeds. On the evidence there 
is no ground for anything but a mere suspicion of mala 
fides in the transaction, and that based upon the relation 
between Mr. and Mrs. Way. Facts which give rise to 
suspicion only do not establish actual fraud, which must 
be proved, and not conjectured. Even if in the para- 
graph charging a fraudulent abstraction of the money 
the pleader intended, or the petition is to be taken to 
charge both Mr. and Mrs. Way with the abstraction, 
there is no testimony establishing this fact against Mr. 
Way. If the money or checks had been delivered by 
Mrs. Perry to Mr. Way to be by him used for her benefit, 
or if, as her agent, he received her money and applied it 
to his own or the use of his wife, the burden would be 
upon him to show an authority to do so, but it must first 
be proved that he had the money and so used it, before 
any such burden could be thrown upon him. In con- 
firmation of what we have said as to the confidence 
reposed in Mr. Way by Mrs. Perry, the testimony of a 
witness introduced by plaintiff, established the fact that 
on one occasion when this witness was on a visit to Mrs. 
Perry at Mr. Way’s house, Mrs. Perry, with great 
secrecy and solemnity, delivered to her a sealed envelope, 
telling her to keep it until Mrs. Perry’s death, and then 
hand it to her executor. The executor testified that 
that witness delivered to him the sealed envelope, and 
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all that it contained was a receipt she had taken from 
Mr. Way for five hundred dollars in full for his services 
toher. From this it would appear that instead of con- 
fiding in Mr. Way she was extremely suspicious of him. 

As to the charges against Mrs. Way, there is abso- 
lutely no evidence which tends to prove that she fraudu- 
lently, or otherwise, abstracted the money, or got 
possession of the checks upon which it was drawn with- 
out the consent of Mrs. Perry. The only matter in the 
whole record which furnishes any foundation even for a 
conjecture that there was something wrong in the tran- 
saction, is Mrs. Way’s bad memory with respect toit. She 
could not state what amounts of money she received as 
gifts from Mrs. Perry in 1871, 1872, or 1873. Could not 
approximate to it, notwithstanding these checks, aggre- 
gating twenty-four thousand dollars, were all received 
between January, 1872, and November, 1872. While 
this is surprising, yet it is to be recollected that her de- 
position was taken in February, 1881, nearly nine years 
after the transactions in question. Taken before the 
amended petition was filed, upon which the cause was 
tried, and taken under the original petition, not preserved 
in this transcript. Her attention was not called, either 
by plaintiff ’s counsel or her own, to the identical checks 
in controversy. She seems to have forgotten, however, 
other important facts, which but few persons would have 
forgotten. She did not recollect that she kept her bank 
account with the Haskell Bank, when the fact that she 
did is beyond dispute, and while she was keeping her 
account with that bank she must have known it. After 
her deposition was read, not as a deposition, but as her 
admissions, the privilege of explaining certain portions 
of it was denied her, and, in passing upon her testimony, 
so used against her, these facts are not to be overlooked. 
The use made of that deposition, however, was wholly 
unauthorized. The statute, section 4012, provides that: 
“Any party to any civil action or proceeding may com- 
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pel any adverse party, * * * to testify as a witnessin 
his behalf, in the same manner and subject to the same 
rules as other witnesses.’’ Such adverse party may either 
be compelled to testify, if present at the trial, or if ab. 
sent, his deposition may be taken. If the latter, then 
the officer taking it is required, by section 2156, to en- 
close it ‘‘ sealed up, and directed to the clerk of the court 
in which, or the justice before whom, the cause is pend- 
ing.’ When filed by the clerk they ‘‘ may be read and 
used as evidence in the cause in which they shall have 
been taken, as if the witnesses were present and exam- 
ined in open court on the trial thereof,’’ but not if the 
witness whose deposition itis proposed to read is present. 
Mrs. Way was present at the trial, and made this specific 
objection, yet the referee permitted plaintiff to read the 
paper, not as a deposition, but as admissions in writing 
made by the defendant. This was error. It could be 
used in that manner in another cause, but not in that in 
which it was taken. 

Pomeroy v. Benton, 77 Mo. 82, is authority in sup- 
port of the practice, but the authorities there cited give 
no sanction to it. The deposition of a person taken ina 
cause may be read against him as his admissions in an- 
other cause. In Avritzer v. Smith, 21 Mo. 296, and 
Charleson v. Hunt, 27 Mo. 34, cited in Pomeroy v. Ben- 
ton, the question was whether a deposition taken in 
another cause could be read as admissions against depo- 
nent. In Avitzer v. Smith, Judge Scott said: ‘In 
whatever light it may be viewed, we cannot see any 
ground on which the objection to the deposition of the 
defendant Smith, given in another action, could be up- 
held.’ In Charleson v. Hunt, 27 Mo. 34, Judge Rich- 
ardson said: ‘‘On the trial of the issue made by the 
interplea, the plaintiff offered in evidence the deposition 
of Hunt which had been previously taken in a suit be- 
tween Lattimer e¢ a/., plaintiffs, and St. Michel, defend- 
ant, which was excluded because Hunt was in court in 
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obedience to a subpoena, ready to be called as a witness, 
The only point in this case was decided in Aritzer v. 
Smith, 21 Mo. 296." Williams v. Cheney et al., 3 Gray, 
220, cited in Weeks on Depositions, involved the same 
precise question, decided in the two Missouri cases above 
noticed. We are satisfied that where the deposition of 
a party to a case is taken by his adversary, it stands upon 
the footing of other depositions, and that the statute did 
not construct such a trap as the practice permitted on 
the trial of this cause would make it, if tolerated. 
That deposition should have been excluded, as a deposi- 
tion, because Mrs. Way was present; as written admis- 
sions by her, because it was taken as a deposition in the 
cause, and excluded ; there is no ground whatever for 
plaintiff tostand upon. But even considering it for what 
it was worth, as her admissions or statements, she did 
not say that the checks in question were given to her, 
although, taking all the testimony, hers included, it 
strongly tended to establish that fact. 

In 1873 Mrs. Perry made her will, by which she be- 
queathed to Mrs. Way an amount of money, which, 
added to the twenty-four thousand dollars, was but little 
short of half of her entire estate. Mrs. Perry was 
a woman of more than ordinary sagacity and prudence, 
as exhibited in the management of her estate, and there 
was no material impairment of her mental faculties to 
the day of her death. Her will was executed but a short 
time before that event, and the testimony leaves no room 
for doubt that she was then a woman of more than ordi- 
nary intellect and business capacity. She knew what 
she had and where it was, kept the run of her promissory 
notes and money, and if one of her notes was out of 
place or missing, soon discovered it. On one occasion a 
note of ten thousand dollars against Mr. Howe was miss- 
ing, and she made inquiry of Mr. Bugg in regard to it 
the first time she saw him afterwards, stating the name 
of the payor and the amount of the note. This occurred 
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in 1872 or 1873. Yet, in 1872, on plaintiff’s theory, 
twenty-four thousand dollars were abstracted from her 
funds, and from that time to her death, she made no 
inquiry concerning it; so far as this record shows, she 
never mentioned it to her trusted legal adviser, Judge 
Gantt, to Mrs. Beverly Allen, or Mrs. Jesse Lindell, her 
most intimate friends, or anyone else, and yet it is im. 
possible to read the testimony in this cause and believe 
that such a diminution of her money on hand could have 
occurred and not been discovered by her, or that if it had 
occurred, and she had discovered it, that she would have 
remained silent in regard to it, and provided in her will 
more amply for those who had fraudulently abstracted 
the money than for any other of the persons named in 
her will. From her situation and surroundings, those 
whom she would have been most likely to suspect were 
the Ways, not that from their antecedents they were to 
be regarded as likely to commit such a wrong, but be- 
cause their opportunities for committing it were infinitely 
greater than that of other persons. 

The case is narrowed down to these propositions: 
(1) That Mrs. Perry delivered the checks to Mrs. Way, 
or (2) the latter fraudulently obtained possession of them 
without the knowledge or consent of Mrs. Perry. Of - 
the latter there is no proof, and that they were delivered 
to Mrs. Way by Mrs. Perry, we think, there can, on the 
evidence, be no controversy. Such being the fact, if not 
intended as gifts to Mrs. Way, and she diverted them 
from the use for which Mrs. Perry delivered them to her 
and appropriated them to her own use, the burden is 
upon the plaintiff to prove it, and this he has utterly 
failed todo. No confidential relation is alleged to have 
existed between Mrs. Perry and Mrs. Way. Mrs. Way 
was not her daughter, nor, as plaintiff asserts, her 
adopted daughter. Her possession of the checks, and 
subsequently of the money drawn upon them, was prima 
Jacie evidence of her ownership. This proposition is 
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abundantly supported by the authorities. In Arbowm 
». Anderson, 1 Adolph. & Ellis (N. 8.) 504, Lord Den- 
man said: ‘‘ Acting upon the case of Goodman v. Har- 
rey, Which gives the law now prevailing on this subject, 
we must hold that the owner of a bill of exchange is en- 
titled to recover upon it, if he has come by it honestly, 
and that that fact is implied prima facie by possession, 
and that, to meet the inference so raised, fraud, felony, 
or some such matter must be proved.’ James v. Chal- 
mers, 2 Seld. 214; Dolfus v. Frosch, 1 Denio, 371; Nel- 
son v. Cowing, 6 Hill, 339. ‘‘The possession of personal 
property affords a prima facie presumption of owner- 
ship.”” 1 Phillips Ev. 647; Webb v. Fox, 7 T. Rep. 391; 
1 Greenleaf Ev., sec. 34; Vining v. Baker, 53 Me. 544; 
Fish v. Skut, 21 Barb. (N. Y.) 333; Millay v. Butts, 35 
Me. 139. The case of Beale’s Adm’r v. Dale, 25 Mo. 
301, is not in conflict with the foregoing authorities, as 
will appear from a careful examination as to the precise 
question involved in that case. 

Mrs. Way’s being in possession, ‘‘afforded a prima 
Jacie presumption of ownership,”’ and this is not rebut- 
ted by proof that Mrs, Way, years after, had but an 
indistinct recollection of the condition of her estate in 
1871, 1872, and 1873. That one cannot recollect what 
property he had at a given time, or how he acquired or 
disposed of it, does not warrant a judgment stripping 
him of his possessions, on the mere surmise that he did 
not come by it honestly. Mrs. Way’s testimony is not 
as clear and satisfactory as might have been expected ; 
but when it is considered that she had never managed 
her own pecuniary affairs ; that she was not familiar with 
the details of such business, entrusting her own to the 
management of her husband, relying upon and confiding 
in him, it is not so surprising that after the lapse of 
eight or nine years she would have but an indistinct 
recollection of business transactions which business men 
would be expected to remember, These, in connection 
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with the facts that she was not examined directly with 
regard to those checks, but generally as to her pecuniary 
resources, not having those checks before her, or been 
favored by counsel with any especial allusion to them, 
should have saved her from any imputation upon her 
veracity or integrity, based upon that deposition, Aside 
from all this, it was not incumbent upon her to show how 
she obtained the checks or the money. It was charged 
against her that she ‘‘ fraudulently abstracted the money” 
and it devolved upon the plaintiff to prove it, and the 
evidence wholly failed to establish the charge. The judg- 
ment of the court of appeals is reversed. All concur, 
except Sherwood, J., who dissents. 


SuEeRwooD, J., DissENTING.—Regarding the major- 
ity opinion in respect of the inadmissibility of the depo- 
sition of Mrs. Way, as radically wrong, at war with 
reason, precedent and one of the plainest and most fun- 
damental rules of evidence, I dissent ; and will endeavor 
briefly to give my reasons therefor. 

In Slatterie v. Pooley, 6 M. & W. 669, Lord 
Abinger said ‘‘ that he had always considered it as clear 
law that a party’s own statements were in ald cases ad- 
missible against himself.’’ Greenleaf says: ‘In re- 
gard to depositions, itis to be observed, that, though 
informally taken, yet as mere declarations of the wit- 
ness, under his hand, they are admissible against him, 
wherever he is a party, like any other admissions ; or, 
to contradict and impeach him when he is afterwards 
examined as a witness.’’ Vol. 1, sec. 552. Wharton 
also lays down the law in the same way ; and he makes 
no distinction between the admissibility of the sworn 
admissions of a party, whether examined in another 
cause or examined in the same cause. 2 Whart. on 
Evid., sec. 1120. Another text writer states the rule 
the same way. Weeks’ Law of Depositions, sections 
464, 470, 473, 518, 568. And the cases which have 











OCTOBER TERM, 1885. 





Priest v. Way. 








sed into precedent fully sustain the text writers. 
Thus in Robbins v. Butler, 24 Ill. 387, Breese, J. said: 
“The admissions of a party toa fact, no matter when 
made or how made, are evidence against him, no matter 
if they be found in an answer in chancery, in a letter, 
or proved in some other mode. They are still his ad- 
missions and can be used against him.’ In Carr ». 
Griffin, 44 N. H. 510, the precise point under discussion 
was decided. The deposition of the defendant had been 
taken in the same cause and he was present at the trial. 
He objected to the deposition being read in evidence 
because informally taken, etc. But it was ruled that 
the signature of the defendant being proved, ‘‘ the de- 
position might be used as an admission,” and this 
ruling was affirmed on appeal. So, also in Carter 2, 
Beals, Ib. 408, the deposition of Mrs. Beals was taken 
prior to trial. She was present thereat and testified and 
it was ruled on appeal, reversing the action of the lower 
court, that not only could the deposition be used on the 
trial for the purpose of contradicting her testimony, given 
vira voce, but the plaintiff ‘‘might use it to show any 
admission it might contain.” 

Similar rulings have been made in analogous cases, 
Thus, where the defendant had testified in the cause 
before a justice of the peace, and also on appeal to the 
county court, and the testimony he had given before 
the justice was admitted over his objection and this was 
held correct, Johnson, J., remarking: ‘As to the de- 
fendant himself, it was principal evidence against him, 
upon the issue. It wasin the nature of admissions or 
declarations by a party, which are always competent as 
principal evidence against the party making them. It 
was also competent as impeaching evidence against him, 
or his witness.”’ McAndrews v. Santee, 57 Barb. 193. 
A like ruling was made in Woods v. Geveeke, 28 Iowa, 
561. So, too, in Hall » Emily Banning, 33 Cal. 522, 
Vou. 87—3 
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it was said by Rhodes, J.: ‘‘The rule is settled beyond 
all controversy that the admissions or declarations of a 
party toa suit are admissible as evidence against the 
party making them. * * * Wedo not understand 
that the result of the permission, given by;statute to the 
parties to an action to testify in their own behalf, has 
blended in one the different characters of party and 
witness, nor obliterated the distinction between admis- 
sions of parties against interest, and statements out of 
court contradictory to their testimony at the trial.”’ 

But it is needless to go outside of our own reports 
in search of precedents adverse to the majority opinion, 
Thus in Pomeroy v. Benton, 77 Mo. 64, it was expressly 
ruled that a deposition of a party defendant, taken in 
the same cause, could be read in evidence on the trial of 
that cause, as an admission. And in State ex rel., ete.,v. 
Nat. Bank, 80 Mo. 626, it was said by Martin, C.: 
‘*The deposition of Mrs. Goldsoll was competent evi- 
dence against her, being in the nature of admissions, or 
statements adverse to her pretended rights, * * * A 
party’s deposition, as a written statement of facts, is 
admissible, although he may be present to testify or has 
testified.’ And even in a criminal cause, it was ruled 
by this court, Henry, J., delivering the opinion, that 
the testimony ofa party defendant on a former trial 
might be used against him on the second trial of the 
same cause. State v. Eddings, 71 Mo. 545. On what 
ground were the statements of the defendant thus used 
Plainly as his declarations or admissions of facts 
material to the issue being tried. If so, in what respect 
do such declarations or admissions differ from similar 
ones made by a party on the street or in the more 
solemn form of a deposition! The majority opinion at- 
tempts to make a distinction between the deposition of 
aparty taken in another suit, and one taken in the 
same suit; concedes its admissibility in the /former 
case, but denies it in the daéter. 
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The cases of Kvritzer v. Smith, 21 Mo. 296, and 
Charleson ». Hunt, 27 Mo. 34, though they affirm the 
admissibility of the deposition of a party in a pending 
suit, when such deposition has been taken in another 
cause or suit, yet by no means deny the admissibility of 
a deposition of a party when taken in the same swit. 
Such a distinction never occurred to the minds of this 
court in those cases; for Judge Scott, in Avitzer v. 
Smith, when speaking of Smith’s deposition says: 
“ His name being subscribed to the deposition, on no 
ground could it be refused as an admission. It was 
evidence, just as a letter or a voluntary affidavit would 
have been. There is nothing in the practice act of 1849 
which can affect this question. That a party can be 
sworn as a witness in a cause, can be no reason why his 
admissions may not be read against him.’’ And Rich- 
ardson, J., in Charleson v. Hunt, follows that ruling 
and carries out the same line of thought; forhe says 
when speaking of Hunt’s deposition, taken in another 
cause: ‘*The paper was not offered as a deposition 
but as written admissions by the interpleader ; and the 
statute which gives the right to examine the adverse 
party as a witness was not designed to exclude the or- 
dinary means of proof, and it is competent to prove as 
admissions the oral or written statements of a party to 
a suit, though he might be called as a witness.’ Now, 
by what hiddsn process of reasoning it is that the ma- 
jority of my associates arrive at the conclusion that the 
admissions of a party toa suit, when taken in the form 
of a deposition in that suit, lie dormant and powerless 
in that suit, possessed of no probative force as the ad- 
missions of the party making them, but, nevertheless, 
spring into active life and straightway become compe- 
tent as admissions when offered in another cause, I 
am free to confess is beyond my power to comprehend. 
My learned associates certainly would not deny that a 
letter written by Mrs. Way would be competent evi- 
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dence against her in any suit then pending, or to which 
she might thereafter become a party, even though she 
would not be competent to testify in such suit. On 
what principle would such letter be received except as 
the written admission of the party writing the same? 
How, or in what way can this principle be affected or 
such written admission lose its intrinsic probative force, 
because it assumes the form of a deposition, hedged 
about with all the formalities known to the law? I 
have always understood that the statement of a party 
when it fell from his lips or his pen, if ever it became an 
admission at all became so eo instanti, and so remained 
whenever and wherever offered or introduced, and that 
it did not lie dormant on one occasion or in one suit, and 
revive and assert itself on other occasions and in other 
suits ; but this impression of mine appears, from the ma- 
jority opinion, to have been erroneous. 

It seems to be thought that to allow the deposition 
of a party to be read as an admission in the same cause 
wherein it was taken, would be to construct a sort of 
statutory ‘“‘trap.’’ Itis quite evident from the quota- 
tions I have made from the cases in 21 and 27 Mo., 
supra, that Judges Scott and Richardson entertained no 
such views. With this matter, however, the courts have 
no concern. Such things belong to another branch of 
the government. That depositions are taken by an 
abuse of the privileges allowed by statute, does not 
render them incompetent by way of proving the admis 
sions of a witness. Zimmer v. McLaran, 9 Mo. App. 
591. And the rule is well established that evidence is 
none the less admissible because of having been im- 
properly obtained from a party tothe suit. Stockfletho. 
DeTastet, 4 Campb. 10; Collett v. Keith, 4 Esp. 212; 
Smith v. Beadnell, 1 Campb. 30; Robson v. Alexander, 
1M. & P. 448; Legatt v. Tollervey, 14 East, 302; 2 
Whart. on Evid., secs. 1099, 1120. And it was within 
the power of the plaintiff to waive the disability of Mrs, 
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Way. 1 Whart. on Evid., sec. 4754; Lewis v. Brooks, 
@ Yerg. 167. This he did, and after he had thus waived 
her disability and taken her deposition, he was not at 
liberty to use that deposition on the trial without accord- 
ing to her the right to testify in the cause. Jd., sec. 
4s9. And if she was surprised into making admissions, 
when making the statements in her deposition, it was 
competent for her, when that deposition was read in evi- 
dence by plaintiff, to explain such improvident admis- 
gions and to show that they were untrue. Jd., sec. 488; 
9 [b., sec. 1077; Ray v. Bell, 24 Ill. 444. 

I have made this opinion of greater length than I 
had intended, but I regarded the ruling of the majority 
as so fundamentally erroneous that I could not be con- 
tent without endeavoring to combat, as best I might, the 
grievous error which I believe that ruling sanctions. 





WALDHIER V. THE HANNIBAL & St. JosEpH RAILROAD 
Company, Appellant. 


Master and Servant: DEFECTIVE MACHINERY: NEGLIGENCE. 
Knowledge of the danger arising from defective machinery, as 
well as the existence of the defect, is necessary to bar a recovery 
by an employe suing a master for injuries resulting from the 
latter’s negligence in furnishing him with such machinery. This 
rule, however, does not apply where the defect is so glaring and 
obvious, that a simple knowledge of the defects would imply a 
knowledge of the dangers arising therefrom. 


: . Plaintiff was a switchman in the service 
of the defendant, a railway company, and was injured while at- 
tempting to make a coupling of cars, by reason of his foot being 
caught in a defective frog in the track. The frog was a solid cast- 
ing with a steel point set in, and it had a steel plate on top, fast- 
ened with three rivets. At the time of the accident the steel point 
was loose and the plate was broken at the middle rivet, so that it had 
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worked around, outside and over the rail. The train was moving 
slowly, and the plaintiff, while walking along it, and attempting 
to make the coupling, struck his foot against the broken plate, 
causing him to stumble and his foot to slip in at the broken point 
of the frog, and was held in this position until run over by the car, 
Plaintiff testified that he knew the point of the frog was and had 
been broken loose, and out of repair, for a week before the acci- 
dent, but that he did not know the plate was broken until his foot 
struck it, and that he then, for the first time, saw its condition. 
Held, that the court did not err in instructing the jury that, 
although the plaintiff may have known that the point of the frog 
was broken, yet such knowledge would not bar recovery on hig 
part if he did not know that the plate was broken, and would 
not have been injured but for th» broken plate, provided, a person 
of ordinary care and prudence would have worked about the frog 
with a broken point. 


Proximate Cause. The fact of the plate being out ‘of repair, 
having caused the plaintiff to stumble, the defective plate must be 
regarded as the proximate cause of the :njury. 


Defective Machinery: INSPECTION, WHEN NOT DUTY OF SERVANT 
While a servant must take notice of defects which he discovers, 
and of which he has information, and of such as are obvious to 
the senses, yet the defect in the frog, being in a department of 
the work with which plaintiff had nothing tu do, by way of inspec- 
tion or repair, it was not his duty toenter upon an inquiry as to 
the condition of the whole frog, although he may have known its 
point was loose. 


Personal Injury : MEASURE OF DAMAGES. In actions for personal 
injuries the amount of damages must be left largely to the reason- 
able discretion of the jury. It, however, is not at liberty to give 
any sum it pleases. 


The judgment in this case affirmed, subject to a 

remittitur, which fixed the sum recovered at twenty thousand~ 
dollars, it appearing from the evidence that plaintiff, when injured, 

was able to earn a livelihood, at least, and that he lost the lower 

extremities of both his legs in the prime of life. 





Appeal from Jackson Circuit Court.—Hon. T. A. GILL, 
Judge. 


AFFIRMED, 
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G. W. Easley for appellant. 


(1) The demurrer to the evidence should have been 
sustained. Waldhier v. Ry., 71 Mo. 514 ; 2 Thompson on 
Neg. 1008. (2) The first instruction given for plaintiff 
changed the issue of the track being permitted to remain 
out of repair, as made in the petition, to that of negli- 
gence in its construction. Such a change of issue was 
erroneous. Buffington v. Ry., 64 Mo. 246; Waldhier o. 
Ry., 71 Mo. 514; Price v. Ry., 72 Mo. 414; Hdens ov. 
Ry., 72 Mo. 212; Bullene v. Smith, 73 Mo. 151; Ely . 
Ry., 77 Mo. 34. (3) The second and third instructions, 
given on behalf of the defendant, are erroneous in this, 
that they permit the plaintiff to recover, notwithstand- 
ing his knowledge of the defect, unless, as it is expressed 
in the second instruction, the plaintiff knew ‘‘the in- 
creased dangers arising from such defects,” or, as it is 
expressed in the third instruction, unless the plaintiff 
knew the condition of said frog, ‘‘and the increased 
danger on account of such defects.’’ Such qualifications 
have never been applied in any such case as that at bar. 
Wood on M. & 8. 721; McDougal on Torts & Neg., 
§2-53; Smith on Neg. 159; Chicago, etc., Ry. ». 
Ward, 61 Ill. 130; Chicago, etc., Ry. v. Munroe, 85 Ti. 
25; Crutchfield v. Ry., 73 N. C. 300; Leclaire v. Ry., 
20 Minn. 9; Umback v. Ry., 83 Ind. 191; Way v. Ry., 
40 Ia. 341. (4) The fourth instruction given for defend- 
ant is wrong, in that it told the jury that knowledge of 
the broken frog did not bar recovery, if the plaintiff did 
not know that the plate was also broken. By this it was 
immaterial what was the proximate cause of the injury. 
The instruction is also wrong in that it confounds the 
defence of contributory negligence with the waiver of a 
right of action for damages arising from a defect by 
reason of knowledge of the defect. Lowisville, etc., 
Ry. v. Orr, 84 Ind. 53; Smith on Neg. 149; Shear. & 
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Redf. on Neg., sec. 96; Haysler v. Owens, 61 Mo. 274; 
Johnson v. Lowe, 72 Mo. 639; Callahan v. Warne, 40 
Mo. 136; Wells vo. Ry., 56 Ia. 520. (5) The fifth in. 
struction given for plaintiff defines no measure of dam- 
ages, but directs the jury broadly to ‘‘assess his 
damages at such sum as you may believe he is entitled 
to,’ not to exceed fifty thousand dollars. Plaintiff was 
entitled to compensation only for his injuries. 1 Suth, 
on Dam. 17; Field on Dam. 24; Sedg. on Dam., chap, 
26; Wood’s Wayne on Dam. 735. (6) The court erred 
in refusing defendant’s instruction numbered one, ag 
asked, and in adding the words ‘‘at the point which oe. 
casioned the injury’ at the end of paragraph three of 
the instructions. As asked, the instructions covered the 
precise ground the books say must be shown to entitle 
the plaintiff to recover. Wood’s M. & &., sec. 414; 
4 Wait’s Ac. & Def. 418. The addition ‘made by the 
court to the third paragraph submitted to the jury the 
question of what was the proximate cause of the injury, 
which was a question of law. /enryv. Ry., 76 Mo. 288, 
‘(7) Plaintiff’s fourth instruction should have been given. 
The means the servant may have of knowing a defect in 
machinery, etc., is evidence of knowledge. Muldowney 
». Ry., 8 Am. R. R. 493; Porter vo. Ry., 71 Mo. 66; 
Reed v. Gannon, 50 N. Y. 349; Maupin vo. Emmons, 47 
Mo. 306. (8) The damages are excessive, and the motion 
for a newjtrial should have been sustained on this ground. 
Chicago Ry. v. Fillmore, 57 Ill. 265; U. P. Ry. 2. 
Hand, 1A. R. R. 558; 1 Rorer on R. R. 735; 1 Suth- 
erland on Dam. 810; Chicago, etc., Ry. v. Jackson, 1 
Am. R. R. 575; Rose v. Ry., 9 A. R. R. 18; 1 Lacey’s 
Ry. Dig. 171; 2 Lacey’s Ry. Dig. 246; LZ. & WV. Ry. a 
Fox, 14 A. R. R. 374. 


C. O. Tichenor for respondent. 


(1) The duty of keeping machinery in repair for 
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the protection and safety of employes is the same in 
kind as the duty of furnishing a safe and proper ma- 
chine in the first instance. Fuller v. Jewett, 80 N. Y. 
53; Ford v. Fitchburg Ry., 110 Mass. 240; Flynn ?. 
Ry., 78 Mo. 203. (2) By the instructions the jury was 
told that if plaintiff knew of the defect which caused 
the injury, he could not recover; that if there was 
another defect which was not the cause, then the know]l- 
edge of it by him would not be a bar toa recovery. 
The instructions on this point went too far for defendant : 
First, because there was no evidence that plaintiff knew 
of the defect which caused the injury ; and, second, be- 
cause knowledge of a defect which causes an injury, does 
not necessarily bar a recovery. Jord v. F. Ry., 110 
Mass. 261; Booth v. B. dO. Ry., 73 N. Y.30; Mehan 
». The S. B.& N. Y. Ry., Tb. 585, and cases cited ; H. 
& G. N. Ry. v. Randall, 50 Tex. 554; Boyce v. Fitz- 
patrick, 80 Ind. 526; Ry. v. Fort, 17 Wall. 557; King 
v. O.& M. Ry., 11 Biss. 368; Wedgwood v. The C.& 
NV. Ry., 44 Wis. 44; Muldowney v. Ill. Cent. Ry., 36 Ta. 
471; Flynn. K. C., St. J. & C. B. Ry., 78 Mo. 204, and 
other opinions of this court cited in opinion; Porter ». 
H. & St. J. Ry., T1 Mo. 66. Plaintiff’s instruction 
(No. 4) on this subject was more favorable for defendant 
than the one given at its own instance (No. 3), for it was 
qualified by the following: ‘‘And providing a person of 
ordinary care and prudence would have worked about 
said frog with a broken point.’’ (3) There was no evi- 
dence of any negligence by plaintiff while cutting off 
the car at the time he was hurt. He was acting under 
orders, doing his work carefully, and in the way it should 
have been done. It has never been pretended that 
plaintiff was guilty of any contributory negligence, unless 
the claim that plaintiff had a knowledge of the defect is 
such a pretense, and it was denied by the answer that 
there was any defect. Plaintiff’s instructions numbers 
one, two and three were copied after those approved in 
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Porter v. Railway, and number five is approved in 
Whalen v. Railway, 60 Mo. 320, and again in the Porter 
case. The first instruction asked by defendant was mod- 
ified by the court to make it correspond with number 
three, asked by it and given. Crutchfield v. Ry., 64 
Mo. 255; Capital Bk. » Armstrong, 62 Mo. 5). (4) The 
damages are not excessive. As to the amount of dam- 
ages: It has been over twelve years since plaintiff wag 
hurt. Had he have been entitled to only eight thousand 
dollars at the time, at the usual interest, it would be 
equal to about the amount he asks. Belair v. The C. & 
NV. W. Ry., 43 Ia. 676; Berger v. C. M. & St. P. Ry., 50 
Wis. 427; H.G. & NV. Ry. v. Randall, 50 Tex. supra, 


Edwin Silver also for respondent. 


(1) The appeliant’s objections are not well taken to 
the concluding clause of plaintiff’s instruction number 
two as follows: ‘‘And the increased dangers arising 
from such defects.’? Substantially the same instruction 
was approved by this court in /lynn ov. Ry., 78 Mo. 
195. Mr. Wood, in his work on Master & Servant, sec- 
tion 376, says: “ But not only the defects, but the danger 
must be known to him (the servant).”’ (2) Plaintiff's in- 
struction (No. 3), correctly declared the law. (3) Plain- 
tiff’s fourth instruction, on the matter of damages, was 
proper. Whalen v. Ry., 60 Mo. 325, (4) Defendant's 
objection to the instruction given by the court of its own 
motion, is not well taken. It was in the exact form as 
asked by defendant, except the addition of the words: 
** At the point which occasioned the injury.’’ This ad- 
dition was a proper one, and besides it conformed the 
instruction to the remainder of it, and also to number 
three, given for defendant. Nor is the instruction ob- 
jectionable as submitting to the jury to determine, as a 
question of fact, the proximate cause of the accident, 
for on appellant’s own statement the proximate cause 
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was not an unquestioned fact. Henry ». Ry., 76 Mo. 
993. Mere general knowledge of defects on the part of 
a brakeman is not sufficient to bar a recovery ; he must 
have had knowledge of the particular defect causing the 
injury. Porter v. Ry., 71 Mo. 80. (5) The doctrine of 
imputed knowledge of defects, as urged by appellant, 
does not apply in this case for a number of reasons: 
(a) The evidence does not show that the defect in the 
frog, which caused the injury, was an obvious one at 
all, and certainly does not show that it was sufficiently 
obvious to bring it within the rule sought to be invoked. 
Keegan v. Kavanaugh, 62 Mo. 232; Conroy v. Vulcan 
Iron Works, 62 Mo. 39; Stoddard v. Ry., 65 Mo. 520. 
(6) The actual knowledge, even of the plaintiff, of the 
defect in the plate was not sufficient, under the cireum- 
stances, to charge him with contributory negligence, as 
the act of coupling, in which he was engaged, required 
his whole attention and thought. Plank vo. Ry., 60 
N. Y. 607; Greenleaf v. Ry., 27 Ib.; Wharton on Neg., 
sec. 219. (c) The instructions asked by defendant, as to 
obvious defects, really imposed on plaintiff the duty of 
inspection, which the law does not require. (d@) They 
also infringe on the rule that defendant is not 
guilty of contributory negligence so as to bar a 
recovery, ‘‘where the servant incurs the risk of ma- 
chinery which, though dangerous, is not so much 
so as to threaten immediate injury, or where it is 
reasonable to suppose that it may be used with great 
caution and skill.’’ Sloddard ov. Ry., 65 Mo. 521; Snow 
o. Ry., 8 Allen, 441; Patterson v. Ry., 76 Pa. St. 393. 
(6) The verdict was not excessive. Harrold v. Ry., 24 
Hun, 184; Schultz v. Ry., 46 N. Y. Sup. Ct. 212; Shaw 
o. Ry., 8 Gray, 45; Whipple v. Co., 2 Story’s Rep. 670; 
2 Sedgwick on Damages (7 Ed.) 653. 


Biack, J.—This suit was begun in 1874, because of 
personal injuries receiyed by the plaintiff in 1872. On 
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the first trial he had judgment for eight thousand dollars, 
which was reversed on defendant’s appeal (71 Mo. 514), 
The pleadings were amended, and on the second trial 
there was a verdict and judgment for plaintiff for twenty. 
five thousand dollars, from which defendant again 
appealed. 

The plaintiff, seventeen years of age at the time of 
the accident, was in the employ of the defendant as a day 
switchman at its yards in Kansas City. While thus 
engaged he was run over by a freight train, his right 
foot and left leg were crushed so that both had to be am- 
putated. The cause of the injury is attributed to a 
defective frog, which was a solid casting with a steel 
point set in it, and it had a steel plate on top fastened 
with three rivets. At the time of the accident the steel 
point was loose; the steel plate was broken at the middle 
rivet, so that the plate had worked around outside and 
over the rail. The plaintiff, by direction of his superior, 
was engaged in cutting upa train of freight cars. He 
had cut off one car, and went in to uncouple the second, 
but was unable to pull the pin from its socket. He 
stepped out, got a stick, and then went back between 
the cars. He did not get upon the brake beam because 
the brake hanger was broken. The train was moving 
slowly, so as to produce a slack. While walking along 
with the train, and at the same time pounding out the 
pin, his foot struck against the broken plate, causing 
him to stumble and his foot to slip in at the broken 
point of the frog. In this position he was held until 
run over. 

The plaintiff testified that he knew the point of the 
frog was, and had been broken loose, and out of repair, 
for a week before the accident, but that he did not know 
the plate was broken until his foot struck it; that he 
then saw, for the first time, the plate was broken. 
Defendant read, from plaintiff’s testimony, as preserved 
in the bill of exceptions, taken on the first trial, extracts 
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which were to the effect that he had known of both 
the broken point and broken plate for a week before 
the accident. Plaintiff says he did not make that 
statement on the first trial, and in addition read in 
evidence other portions of the same bill of exceptions, 
which report him as having then testified the same as on 
the last trial. Evidence was also offered to the effect 
that defendant, by its agents, knew of the defective frog 
for a week before the plaintiff was hurt. 

1. The first instruction, given on the prayer of 
plaintiff, was designed to be, and was, but a general 
declaration of the undisputed duty of defendant to use 
reasonable care in the construction of its track to protect 
the lives of its employes. It is true it speaks of con- 
struction, when the specific complaint is want of repair, 
but this does not give to it a semblance of submitting an 
issue not made by the pleadings. 

2. Under the instructions given on the part of 
plaintiff, the jurors must have found that the injuries re- 
ceived did not arise from the ordinary risks incident to 
the business in which he was engaged, that he was at the 
time in the line of his duty, and was without fault; 
that the track was not reasonably safe for the conduct 
of defendant’s business thereon, because of the defective 
frog, and that it might have been made safe by the use 
of ordinary care; that defendant knew of the defect, 
and neglected to repair the same; and that the injury 
was occasioned by the defective plate, and not the loose 
point. Thus far the instructions are in accord with the 
plainest principles of law. Those for the plaintiff 
placed a right to recover upon the facts before stated, 
“unless.”’ as stated in one, ‘‘the plaintiff knew of its 
(the) defects and dangers, and the increased dangers 
arising from such defects ;’’ or, as stated in the other, 
the plaintiff ‘‘did not know of the condition of said 
frog, and the increased exposure to danger on account 
of such defects.” The complaint is that these instruc- 
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tions permit plaintiff to recover, unless he had both 
knowledge of the defect and knowledge of the increased 
dangers arising therefrom. 

Two of the instructions given at the request of de. 
fendant, are as explicit as language could make them, 
and are to the effect that, although the frog was defec. 
tive, and not reasonably safe, yet if plaintiff ‘“‘ knew 
of the defective condition of that part of the frog which 
actually caused the injury,’? he could not recover, 
Taken as a whole, the instructions for plaintiff are 
scarcely susceptible of the construction placed upon 
them by defendant, for where instructions are given by 
the court, at the request of one side, the others, those 
for the defendant, are understood as presenting the mat- 
ters of defence with precision. But we do not place the 
disposition of this question on that ground. Mr. Wood, 
in his law of Master and Servant, section 376, lays em- 
phasis upon the statement that not only the defect, but 
the danger, mrst be known to the servant. Cases will 
arise where the defect is so glaring and obvious that 
simple knowledge of the defect ought to be regarded as 
sufficient proof of knowledge of the dangers arising 
therefrom, but this case is not one of them. It is not 
claimed here that the steel plate, prior to the accident, 
had been out of its place, or around across the rail. 
The most that can be contended for is that it was broken 
at the middle rivet, to the knowledge of the plaintiff. 
It was also being used daily and hourly with the knowl- 
edge of the yard master, and was not so glaring and 
obvious a defect, in that condition ‘alone, as to make it 
conclusive evidence that it was necessarily dangerous. 
The jurors appear to have found that plaintiff was 
without fault. There was no error in these instructions 
prejudicial to defendant. 

3. The third clause of the defendant's first in- 
struction, as asked, made it the duty of plaintiff to show 
that he ‘‘ did not know, before the injury, that said frog 
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was broken or defective,”’ to which the court added ‘“‘at 
the point which occasioned the injury.’”? Those added 
words were necessary to make the instruction conform 
to the real issues, and to the third instruction given at 
the instance of defendant. 

4. Further complaint is made of the fourth in- 
struction. By it the court, in substance, told the jury 
that, although the plaintiff may have known that the 

oint of the frog was broken, yet such knowledge 
would not bara recovery if he did not know the plate 
was broken, and would not have been injured but for the 
broken plate, provided a person of ordinary care and 
prudence would have worked about the frog with a 
broken point. The objection made to this instruction 
ignores all distinction between a broken and defective 
point of the frog, and a broken frog. It might well be 
that plaintiff could not recover for an injury caused 
by the defective point, because of his complete knowl- 
edge of its condition, and this is conceded by the in- 
structions, and yet be entitled to recover for an injury, 
the proximate cause of which was the broken plate. 
There can be no doubt in this case but the defective 
plate was the direct cause of the injury. It may be that 
if the point had not been loose, plaintiff’s foot would 
not have been held ; or, if the hanger of the brake beam 
had been sound, he would have stepped upon the beam, 
and thus have avoided the injury. However all this may 
be, it was the plate out of place which caused him to 
stumble, and the defective plate must be regarded as the 
proximate cause of the injury. It may also be true that 
an examination of the frog would have led to a knowl- 
edge of the defective plate, and of its dangerous and 
unsafe condition. The servant must take notice of those 
defects which he discovers, and of which he has infor- 
mation, and of such as are obvious to his senses. All the 
circumstances may be put in evidence for the purpose of 
showing the extent of his information, for they are often 
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as satisfactory evidence of notice to the triers of the fact 
as direct and positive evidence would be. It was not 
the duty of the plaintiff to enter upon an inquiry as to 
the condition of the whole frog, though he may have 
known the point was loose. Defendant had its servants 
whose duty it was to look after such matters, and the 
plaintiff had a right to assume that defendant would 
perform its duty in this behalf until the contrary ap- 
peared to him. Porter v. Ry., 60 Mo. 160; Dale v. Ry., 
63 Mo. 455; Porter v. Ry., 71 Mo. 66. That we may 
not be misunderstood in what is above said, it will be 
kept in mind that the defect existed in a department 
of the work with which the servant had nothing to do 
by way of inspection or repair. In such cases the mas- 
ter and the servant do not stand upon the same footing. 

The latter part of the defendant's fourth instruction 
refused, practically made it the duty of the servant 
when he found one defect in the frog which rendered it 
unsafe, to examine and decide for himself as to its en- 
tire condition, and that he ‘‘should be held to know each 
and every fact in regard to said frog, which such exam- 
ination would have made known to him.’ This, we 
must rule, is not the law. Such a rule would at once 
hold for naught the other well-settled principle that it 
is the duty of the master to use all reasonable care to 
provide safe instrumentalities for the performance of the 
work by the employes. 

5. The fifth instruction, which relates to the meas- 
ure of damages, is not carefully worded. The latter 
part does not say that in estimating the damages the 
jurors should take into consideration the nature and 
extent of the plaintiff’s injuries, and the pain and suf- 
ering occasioned thereby. While the instruction does 
not, in express terms, confine the compensation to 
such matters, still we think that is its fair interpreta- 
tion, and in view of the facts of this case, it conld have 
been scarcely understood in any other way. It is a mat- 
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ter of much difficulty, in such cases as this, to tell when 
the verdict is or is not excessive. It is a fair infer- 
ence, from the evidence, that plaintiff was able to earn 
a livelihood, at least. He has lost the lower extremities 
of both legs in the prime of life. The amount of the 
damages must be left largely to the reasonable discretion 
of the jury. They may not, however, give any amount 
they please. As the plaintiff has offered to remit five 
thousand dollars, and accrued interest to this date, we 
are of the opinion that a third trial should not be 
awarded on the ground of excessive damages. Appel- 
lant comes here to get this deduction, and the costs of 
this appeal will be taxed to the respondent. 

The remittitur will be entered, and the judgment 
affirmed, The other judges concur, 





TRIMBLE, Appellant, v. Foster. 


1. Slander: WHEN ACTION WILL LIE UPON CHARGE OF LARCENY. An 
action for slander will not lie where the words spoken, although of 
themselves amounting to a charge of larceny, are accompanied by 
aspecification of the acts upon which the charge is based, which 
shows that the property charged to have been stolen was not the 
subject of larceny. But if some of the property charged to have 
been stolen was the subject of larceny, the action may be main- 
tained. 

2, Slander: PLEADING: ANSWER. To state a complete defence to 
the speaking of slanderous words, which of t hemsel ves amount to 
a charge of larceny, it must appear upon the face of the answer 
that they were accompanied by a statement of facts showing that 
no larceny was committed. 


: JUSTIFICATION. To justify the speaking of slanderous 
words charging larceny, by showing that their utterance was ac- 
companied by a statement of the facts upon which they were based, 

VoL. 87—4 
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from which it appeared no larceny was committed, the defendant 
must show that to every one to whom he uttered the slanderous 
words he stated the facts upon which he based the charge. 


: PLEADING: PRACTICE. Under the statute (Revised Statutes, 
section 3553), mitigating circumstances may be pleaded in an action 
for slander, and are admissible in evidence to reduce the amount 
of damages, but not to defeat the action. 


———: PRACTICE: EVIDENCE. Evidence of defendant’s condition 
and circumstances in life is admissible in an action for slander. 


Appeal from Moberly Court of Common Pleas.—Hon. 
G. H. Burckuartt, Judge. 


REVERSED. 


Reed & Hall and W. 7’. McCanne for appellant. 


(1) Defendant's answer is insufficient, uncertain, 


inconsistent and indefinite, and plaintiff’s motion to 
strike out parts of it should have been sustained. De- 
fendant neither avers nor denies the truth of the charges 
so as to make an issueof that fact before the jury. The 
trial court should have reqhired the pleadings to go to 
anextent to secure pleadings based upon them that 
would inform the jury under the evidence whether the 
plaintiff in a slander suit is guilty or innocent of the 
charge. 2 Greenleaf on Evid., sec. 419. (2) The court 
erred in instructing the jury to take into consideration 
the character and standing of both plaintiff and defend- 
ant, after rejecting evidence upon that point. Buckley 
». Knapp, 48 Mo. 162; Polston v. See, 54 Mo. 295. 
(3) The jury were misled by the instructions given for 
defendant. The second is misleading and lacks defini- 
tion in its wording and meaning. Defendant’s fourth 
instruction is erroneous. Violence of temper is an ag- 
gravation, and not an excuse, in slander. Pasley 2. 
Kemp, 22 Mo. 410. (4) It was error to refuse plaintiff’s 
first instruction. Hall v. Adkins, 59 Mo. 148. 
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Hollis & Wiley for respondent. 


(1) Defendant admitted in his answer the speaking 
of the words charged ; denied that the same were mali- 
ciously spoken; and pleaded his belief in the words 
spoken. And also set up the facts and circumstances 
relied upon to constitute the stealing and a reference by 
him tosuch facts and circumstances at the time of speak- 
ing the words. The same manner of answering was held 
good and sufficient in Hall v. Adkins, 59 Mo. 144. 
(2) The questions in relation to the character of the 
plaintiff and of the defendant, as propounded by plain- 
tiff to his own witness, Singleton, were properly refused. 
(a) They were directly leading. (6) The law presumed 
the plaintiff's character and the defendant’s character 


good, and neither party, on the issue made by the plead- 
ings in this case, was attacking the previous character 
of the other. Hence, the questions were irrelevant even 
had they been in proper form. (3) This court will not 
pass upon the weight of the evidence in cases at law, un- 
less there are circumstances clearly showing bias or pre- 
judice, such as to make the verdict unconscionable. 


Henry, C. J.—Thisis an action of slander, in which 
the words alleged to have been spoken by defendant of 
the plaintiff are the following: ‘‘He isa thief; he isa 
d—d thief.”’ 

In his answer, defendant admitted the speaking of 
the words, but denied that they were spoken falsely and 
maliciously for the purpose of slandering the plaintiff, 
but because he believed that plaintiff had been guilty of 
stealing his property. For a more specific answer, he 
states that he purchased of plaintiff a farm, in Randolph 
county, and plaintiff delivered to him possession thereof, 
and prior to the speaking of said words, ‘the plaintiff 
unlawfully, and without the knowledge or consent of 
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defendant, entered upon said land, and, by force, took 
and carried away and converted to his own use, fixtures 
belonging to said land, and the property of defendant 
and then in defendant's possession, to-wit: one sidewalk, 
running from the dwelling house on said premises to the 
privy; also, a brick mound, built up in the front yard 
of said premises for flowers ; also, two large grain bins 
or cribs, which were located in, and a part of, the barn 
on said premises, used for holding grain raised upon said 
farm ; also, a lot of manure and other things belonging 
to defendant by reason of the purchase aforesaid and of © 
great value.”’ 

To this plaintiff filed a replication, denying the facts 
alleged. On trial of the cause there was a verdict and 
judgment for defendant, from which plaintiff has ap. 
pealed. 

The answer is ingeniously framed, and it is difficult 
to say exactly what are the issues it presents. It is not 
a plea of justification. It admits the speaking of the 
words, but does not allege their truth, but, as we con- 
strue it, admits that they were not true, and states, as 
an excuse for uttering them, certain facts which led de- 
fendant to believe that they were true when uttered. It 
is not a plea of justification, but only in mitigation. If 
words spoken amount, of themselves, to a charge of 
larceny, yet if accompanied with a specification of acts 
upon which the charge is based, which show that no 
such crime was committed, the party of whom the words 
were spoken has no cause of action. As, if .the words 
relate to the taking of property not a subject of larceny, 
they will not be actionable. Ogden v. Riley, 14 N. J. 
L. 186; Upham v. Dickinson, 50 Ill. 97; Carmichael 
o. Shiel, 21 Ind. 66; Allen v. Hillman, 12 Pick. (Mass.) 
101; Hall v. Adkins, 59 Mo. 146. But if some of the 
property alleged to have been stolen was the subject of 
larceny the action may be maintained. Asif A should 
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say of B that he stole an acre of land and a horse, the 
property of A. 

In his answer defendant alleges that certain fixtures 
were taken by plaintiff from his farm, ‘‘ and other things 
pelonging to the defendant, by reason of the purchase 
aforesaid.”” If the defendant meant to excuse and not 
merely to mitigate the damages for speaking the words, 
the answer should have been specific, and alleged with 
precision the facts -which excused him. If the other 
things, which it is alleged plaintiff took, were fixtures, 
it should have been stated expressly, so that upon the 
face of the answer the facts stated would show that no 
larceny was committed by plaintiff. The court erred in 
treating the answer as stating a complete defence to the 
action. 

It was also error to refuse the instruction asked by 
plaintiff to the effect that in order to excuse the speak- 
ing of the words defendant should show that to every 
one to whom he uttered them he stated the facts upon 
which he based the charge. If he spoke the words to 
ten men, and only made the explanation to nine of them, 
the explanation to the nine did not excuse the utterance 
of the words to the tenth man. That he explained to 
nine would be admissible in mitigation, but not as a de- 
fence to the action. Mitigating circumstances, under 
our statute, section 3553, may be pleaded, and are ‘‘ad- 
missible in evidence to reduce the amount of damages,”’ 
but not to defeat the action. J/all v. Adkins, 59 Mo. 
148, is not in conflict with the views above expressed. 
There the property alleged to have been stolen by plain- 
tiff was not the subject of larceny, and the court (Hough, 
J.), said: ‘* But if the defendant honestly believed that 
the facts * * * constituted larceny, and so believ- 
ing, and without malice, uttered the words only to those 
to whom he communicated the facts, * * * thus 
sending an antidote along with the poison, and showing 
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a mistaken view of the law, rather than a malicioug 
purpose, the plaintiff cannot recover.’ 

Evidence of defendant’s condition in life, and cir. 
cumstances, was admissible. Buckley v. Knapp, 48 
Mo. 162, and cases cited. 

The judgment is reversed and the cause remanded, 
All concur. 





Gorpvon ef al., Appellants, v. RiTENoUR, 


Evidence: INSOLVENCY : COMMON ‘REPORT. Common report of g 
person’s insolvency is admissible upon the issue whether another 
knew of such insolvency or had reasonable ground to believe it. 


: COMMON REPORT. Common report of one’s intention to 
defraud his creditors in incumbering his property is not admissible 
to charge another with knowledge of such purpose. 

Notice. A lis pendens notice filed under Revised Statutes, section 
3217, is notice only of the result of the suit. 

Evidence. Where the vendor of property remains in possession 
openly as the lessee of the vendee, making no claim to the owner- 
ship of the property, his declarations as to such possession are 
inadmissible against the vendee. 

Fraudulent Conveyance. A fraudulent conveyance will not 
be set aside at the instanee of creditors to the prejudice of a bona 
jide purchaser from a fraudulent grantee. 


Appeal from Audrain Circuit Court.—Hon. E isan 
ROBINSON, Judge. 


AFFIRMED. 


I. Hall for appellants. 


(1) The court erred in excluding the evidence 
offered to show the general notoriety of the suits against 
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Humphrey and of the general report and belief amongst 
Carson’s neighbors as to Humphrey’s purpose in incum- 
bering his property. Benoist v. Derby, 12 Mo. 196; 
Dickerson v. Chrisman, 28 Mo. 139; Conover v. Ber- 
dine, 69 Mo. 125. (2) The court should have admitted 
the petition in Hall v. Humphrey. Bump on Fraud, 
Convey. 565. (3) The court should also have ad- 
mitted Humphrey’s statements upon his examination 
on oath as a judgment debtor. Bump on Fraud. 
Convey. 566-8; 1 Greenlf. Ev., sec. 19); Adams 2 
Davidson, 10 N. Y. 309. (4) The evidence in the case 
is clearly sufficient to warrant the relief appellants 
sought. The fraudulent purpose of Humphrey was 
virtually admitted and Carson and defendant were 
cognizant of it. (5) Carson, knowing Humphrey’s pur- 
pose to hinder, delay or defraud creditors by the sale 
of the property, or having notice of facts sufficient to 
put him on inquiry, his purchase was void as to proven 
creditors, although he may have paid for it. Murray 
v. Cason, 15 Mo. 379; Knox v. Humphrey, 18 Mo. 
174; Johnson v. Sullivan, 23 Mo. 474. (6) Carson 
should have seen to it that Humphrey paid off his debts 
if he bought from him with the understanding he would 
do so. Bump. on Fraud. Convey. 206. (7) Humph- 
rey’s guilty purpose being admitted and so clearly 
shown by the evidence, the burden was upon defendant 
to produce all the proof that may reasonably be sup- 
posed within his power to show the fact of payment of 
the consideration by himself and by Carson, and their 
honesty in the matter—where the money came from 
and where it went. Bump. Fraud. Con. 53; Cass Co. ». 
Green, 66 Mo. 499. (8) Defendant should have called 
Humphrey, living at Moberly, Missouri, only thirty 
seven miles away, to help prove payment to him and 
what wag done with the money. And the fact that he 
did not, makes strongly against him. Henderson v. 
Henderson, 55 Mo. 559; Bump., 54, 206; Cass County 
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». Green, supra; Baldwin v. Whitcomb, 71 Mo. 661, 
(9) Carson and defendant were brothers-in-law, having 
intimate and confidential relations, as defendant swears 
and as some of the facts show, and stricter proof of the 
payment of the consideration and fairness of the trans- 
action was called for. Bump. 55-6-7; Leavitt v. La 
Force, 71 Mo. 353. 


Macfarlane & Trimble for respondent. 


(1) No error was committed in excluding the testi- 
mony sought from witnesses Steele and Ricketts as to a 
prevalent rumor in the neighborhood concerning Humph- 
rey’s purpose in making conveyances years before, 
Hedges v. Wallace, 2 Bush (Ky.) 442; Governor », 
Campbell, 17 Ala. 566; Dickerson v. Chrisman, 28 Mo, 
139. (2) The court rightly excluded the petition in the 
case of //all vr. Humphrey. Stearns v. Gage, 79 N. Y. 
102; Metcalf v. Smith, 40 Mo. 572; Samuels vo. Shel- 
ton, 48 Mo. 144; Fenwick v. Gill, 38 Mo. 510; Herring- 
ton v. Herrington, 27 Mo. 560. (3) The statements 
made by Humphrey in another case was incompetent, 
He had then parted with the property to Carson. Bump, 
on Fraud. Convey. 582. (4) There was no material 
conflict in the evidence offered by defendant. The evi- 
dence satisfactorily showed that Carson paid a full con- 
sideration to Humphrey for the land and that defend- 
ant paid full value to Carson. (5) Carson’s knowledge 
that Humphrey was indebted and that suits were pend- 
ing against him is not sufficient to charge Carson with 
notice of Humphrey’s fraudulent purpose. Nor would 
a mere want of caution in dealing with Humphrey im- 
plicate Carson in the fraud. Stone v. Spencer, 77 Mo. 
356; Rupe v. Alkire, 77 Mo. 641; Buckner v. Stine, 48 
Mo. 407. (6) Carson must have known of Humphrey’s 
fraudulent intent and must have participated in his 
fraudulent purpose in order to affect the title to the 
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property bought. Durkee v. Chambers, 57 Mo. 575; 
Henderson v. Henderson, 55 Mo. 534; Ames v. Gilmore, 
69 Mo. 587; Anox v. Hunt, 18 Mo. 174; Little v. Hddy, 
14 Mo. 160. (7) Carson’s purchase being made without 
knowledge of Humphrey’s fraud he conveyed good title 
to defendant, although he may have been advised of 
Humphrey’s fraudulent purpose before the sale to de- 
fendant, and thought defendant knew of it. Waite on 
Fraudulent Conveyances, sec. 384; 1 Story’s Eq. Jur. 
409. (8) Even if Carson had bought the property for 
the purpose of assisting Humphrey to defraud his credi 
tors, still defendant having no knowledge of the fraud 
or conspiracy at the time he bought he took good title. 
Webster v. Van Steinberg, 46 Barb. 211; Kean v. 
Newell, 1 Mo. 754; Wineland v. Coonce, 5 Mo. 296; 
Howe v. Waysman, 12 Mo. 169. (9) The questions of 
fact in this case were passed on by a jury who knew all 
the witnesses and knew how much weight to attach to 
their testimony. And again by the chancellor after 
verdict and found for defendant. The former triers of 
fact were more fully informed therein than this court 
can be from the highly colored statement of evidence 
contained in the bill of exceptions. This court will not 
reverse the finding of the jury and the chancellor, ex- 
cept upon the strongest conviction that the case was 
erroneously decided. 


Brack, J.—Humphrey owned the property in ques- 
tion, consisting of lots in and about Mexico, Audrain 
county. He conveyed them to Carson on October 1, 
1878, who conveyed the same to defendant January 2, 
1879. Humphrey was surety for Purdy, public admin- 
istrator, who had made default. Suits were and had 
been for a long time pending against them on the bond, 
in which suit judgments were rendered some seventeen 
days after the date of the deed to Carson. The plain- 
tiffs purchased under those judgments for the benefit of 
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the creditors and seek to set aside the deeds to Carson 
and to defendant, on the ground that the first was ip 
fraud of Humphrey’s creditors and the latter was with- 
out consideration and accepted with knowledge of the 
fraud. 

No doubt is entertained but Humphrey sold the 
property to defraud his creditors. Carson did not con- 
federate with him in that purpose, but the questions are 
(1) did he purchase with knowledge of the intended 
fraud on the part of Humphrey, and (2) did defendant 
purchase with like knowledge. Many questions as to 
the competency of evidence offered by the plaintiff are 
made and will be first considered. 

1. In 1873 Humphrey incumbered his property 
with two deeds of trust, both of which were evidently 
fictitious. The general question was asked several wit- 
nesses whether it was not reported and believed in the 
community that Humphrey incumbered his property to 
defraud his creditors, answers to which were, properly, 
we think. excluded. Upon an issue whether defendant 
knew of the insolvency of another, or had reasonable 
grounds to believe such person to be insolvent, common 
report of his insolvency is admissible. PBenoist 2. 
Kerby, 12 Mo. 196; Conover v. Berdine, 69 Mo. 125. 
So upon investigation of an alleged fraudulent convey- 
ance, evidence of reputation of the solvency and credit 
of the parties often becomes a circumstance prope” to 
be put in evidence. Waite on Fraud. Con., sec. 275. 
But common report of a party’s intention in purchasing 
goods, it is held, is not competent to charge the vendor 
with knowledge of such intent. Hedges v. Wallace, 2 
Bush, 442. Here the evidence is not offered to prove 
the knowledge put in issue, but to prove notice of the 
fraud in the deeds of trust, and from that deduce the 
further conclusion of notice of fraud in che transaction 
in question. The evidence was not only second hand, 
but too remote to be of any value. 
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2. Knowledge by Carson of the pendency of the 
suits against Humphrey was proved by direct evidence, 
admitted by Carson himself, and hence evidence of com- 
mon report of that fact was wholly useless. 

3. Nor did the court err in excluding the petition 
in the case of //all ». Humphrey. ' .at suit involved 
alone what are called the Farber lots, which were in- 
eluded in the deed to Carson and to defendant, but they 
are not in question in this suit. The issues there ten- 
dered were that Purdy had, by means of deeds to one 
and from him to another, vested the title to those lots in 
Humphrey to defraud his, Purdy’s, creditors. By rea- 
son of the equitable notice of that suit, filed under the 
provisions of section 3217, Revised Statutes, and which 
was read in evidence, Carson and defendant took those 
lots subject to the result of that suit. If Carson or de- 
fendant had actual notice of the pendency of that suit, 
the petition, perhaps, might have been read as one 
among other circumstances going to show knowledge of 
such facts as were calculated to awaken a suspicion of 
Humphrey’s dealings with the property. But no evi- 
dence of actual notice was offered, and the petition 
could be no notice to them unless made so by the lis 
pendens, and that could do no more than charge them 
with the result of that suit. 

4. Humphrey’s statements made in 1879, after the 
sale to Carson, in an examination on a return on an 
execution against him of ‘‘no property,’’ to the effect 
that Carson held his two notes, at the time of sale, one 
for one thousand and the other for two hundred dollars, 
and that they were not turned in as part of the con- 
sideration, were properly excluded. After the vendor 
has parted with the property and its possession, his 
declarations cannot be given in evidence against the 
vendee. Stewart v. Thomas, 35 Mo. 207; Enders ». 
Richards, 33 Mo. 598; Weinrich v. Porter, 47 Mo. 293. 
But where the vendor continues in possession his acts 
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and declarations are competent as characterizing the 
possession. Jills v. Thompson, 72 Mo. 367; Ry. Co; 
v. Clark, 68 Mo. 374; Darrett v. Donnelly, 38 Mo. 492; 
Whart. L. of Ev., sec. 1166. Humphrey, it is true, wag 
then in possession, but he was there openly and con. 
fessedly as the lessee of Carson, making no claims to 
ownership or control of the property, ‘and the state- 
ments, at most, only related to the original sale and the 
terms of it, and were not fairly within the rule which 
admits the declarations of the vendor against the vendee, 
even in cases of alleged fraud. 

5. Carson paid $5000 for the property at the date 
of the deed to him, part in money and part in Callaway 
county bonds. The sale, however, wasa hasty affair 
without much previous known negotiations. Carson 
knew these suits were pending and must come to trial at 
an early day. He knew the two deeds of trust on the 
property from 1873, one to Evans, who was a man of no 
means as he knew, the other for $5000 payable to the 
Mexico Savings Bank. This note Humphrey produced 
marked ‘‘ paid in full’’ and agreed to procure a release 
from a brother in Illinois who appeared tobe the as- 
signee, though in fact he was not. Carson says Humph- 
rey’s attorney first told him that the property was for 
sale, that he could make a good thing out of it; that 
Humphrey would sell cheap. He also says he was a 
little afraid of the suits, but the attorney told him he 
had defeated the suits once and would do so again, and 
that Humphrey said he wanted to sell to pay his debts. 

A continued disposition on the part of Humphrey 
to cover up his property was quite apparent, for there 
is no pretense that those deeds of trust were paid at the 
time the deed to Carson was made. Humphrey was 
making a clear sweep of his property and this Carson 
must have known, for his position of cashier of a bank 
in the same town, and seventeen years acquaintance 
with Humphrey must have given him a reasonable 
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knowledge of the latter's affairs. These circumstances 
do certainly make evidence to the effect that Carson 
must have seen that Humphrey was making the sale to 
defeat and delay his creditors. 

Ritenour, at the date of the deed to him, resided in 
Virginia, but was at Mexico on a visit to Carson, his 
brother-in-law. He appears to have had money in the 
hands of Carson to loan to the amount of $10,000 for 
years previous, and brought some five or six thousand 
dollars additional with him. He paid Carson $5250 for 
the property. He was at Mexico but a few days, ex- 
amined the property, in a general way with Carson, but 
not critically. The deed was a warranty deed except as 
to the Farber lots. He left the property in the hands of 
Carson to collect rents, ete. On the other hand, he was 
wholly unacquainted with Humphrey and his affairs. 
He had trusted Carson before with his money; could 
not have known much about the value of property here, 
and it was not unreasonable he should trust Carson for 
information in this respect. If he came here to help 
Carson out of a bad place, the record fails to disclose 
satisfactory evidence of that fact. He has resided in 
Mexico since 1880 ; his deposition was taken in this case 
by plaintiff long before the trial, so that there was ample 
time to disprove his statements if not true. He must be 
regarded as a purchaser for value without notice of the 
previous fraud. If Carson’s title was subject to be de- 
feated by the creditors, still the judgment was right, 
for the doctrine is now very well settled that a fraudu- 
lent conveyance will not, at the instance of creditors, be 
vacated iv the prejudice of a bona fide purchaser from a 
fraudulent grantee. Waite on Friud. Con., sce. 387; 
Howev. Waysman, 12 Mo. 169; Wineland v. Coonce, 5 
Mo. 296. Affirmed. The other judges concur. 
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BRECKINRIDGE V. THE AMERICAN CENTRAL INSURANCE 
Company, Appellant. 


1. 


Insurance : ACTION ON POLICY ; DESCRIPTION OF f REMISES, Tn an 
action on a policy of insurance, the same particularity in the proof 
of the description of the premises insured is not required, ag in 
ejectment. Evidence reasonably tending to establish the fact that 
the house insured was on the plaintiff's land, is sufficient. 


: : ASSIGNEE. The plaintiff is entitled to recover on the 
policy, where it appears that he is the legal assignee of the policy, 
and is the equitable owner of the interest of the insured in the 
land on which the insured house was situated. 


Deed, Improper Acknowledgment of. A deed, although ae. 
knowledged before a justice of the peace outside of the county in 
which the premises are located, is good between the parties. 





Evidence. The defendant, in an action against it on a policy of 
insurance for the destruction of a house by fire, cannot complain 
of the rejection of testimony, even conceding it to have been com- 
petent, that the house was in bad repu.., and had the reputation of 
being a bawdy house, where such evidence was offered only as af- 
fecting the value of the house, and the defendant's own evidence 
shows that its value was greater than that found by the jury. 


Answer, Admissionsin. The answer, in this case, held to ad- 
mit that the building was burned, as charged in the petition. and 
also that the agents who approved of the assignment of the policy, 
were defendant's regular agents, and that their signatures, evi- 
dencing such consent, were genuine. 


Insurance Agents, Powers of. The powers of insurance agents 
are presumed to be co-extensive with the business entrusted to 
their care, and are not to be narrowed by restrictions or limitations 
not communicated to the party dealing with him. 


Presumptions. The ordinary presumptions arise as to the or 
derly course of business between the agents and the company. 


Insurance: INCUMBRANCE: ESTOPPEL. Where the agent who 
effects the insurance is ay prized of the existence of an incum 
brance on the property, the compar y is estopped to complain that 
such fact is a breach of a warranty contained: in the policy. 


Evidonce : PRO OF OF Loss. The objection to the introduction in 
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evidence of the proof of loss, because it was not signed by the 


plaintiff, is untenable, where it appears that his name was signed 
to the affidavit, at his instance, and in his presence, by another, . 
and was adopted by plaintiff as his signature, and who was also 
gworn as to the matters set forth in the affidavit. 

10. ——: . The proof of loss is only evidence of the fact that 
it was furnished to the company, and is not evidence of the loss 
itself. 

11. Waiver. The objection to a proof of loss, or accompanying papers, 
that they were,not signed by the proper person, comes too late at the 
trial. . 

42. Policy: REPAIRS. The fact that plaintiff’s grantor, after the sale 
and conveyance. without plaintiff’s knowledge, and without the 
consent of the company, as required by the policy, cause! repairs 
to be made to the house by mechanics, cannot affect plaintiff's 
rights unde- the policy. 

18. Instructions. A cause will not be reversed by reason of errone- 
ous instructions, which could not have prejudiced the appellant. 


Appeal from Cole Circuit Court.—Hon. E. L. Ep- 
WARDs, Judge. 


AFFIRMED. 


A. M. Hough and J. R. Edwards for appellant. 


(1) The assignment of the policy was improperly 
admitted in evidence. There was no proof of the au- 
thenticity of the signatures of the agents purporting to 
have consented to the assignment, and no proof that 
they had any authority to consent for the company to 
the assignment, or that the company ever consented 
thereto. Ii devolved on the plaintiff to prove by com- 
petent testimony, that Lord and Howell were the ‘ regz- 
ular agents’’ of the defendant. Franklin v. Ins. Co., 
52 Mo. 465. (2) The deed to plaintiff was improperly 
admitted in evidence, becanse of the variance between 
the policy and said deed. Besides, the deed was ac- 
knowledged before a justice of the peace of a different 
‘county from the one in which the nremises are, and for 


« 
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this reason the deed is a nullity. R. S., 1879, sec. 676; 
46 Mo. 472. The deed being a nullity, the plaintiff had 
no insurable interest in the property alleged to have 
been destroyed. Jns. Co. v. McKee, 94 Ill. 494. (3) The 
evidence on the part of the plaintiff in this case utterly 
fails to prove the burning of the house. The statements 
contained in the builder’s estimate of the loss, are not 
proof of such facts. Newmark v. Ins. Co., 30 Mo. 160; 
Brown v. Ins. Co., 68 Mo. 133; Citizens’ Fire Ins. Co, 
». Doll, 35 Md. 89; Weese ». Ins. Co., 55 Ta. 604; Com. 
Ins. Co. 0. Sennitl, 41 Pa. St. 161; Howard v. Ins. Co., 
4 Den. 502. <A full compliance with the conditions of 
the policy, unless waived by the defendant, is a condi- 
tion precedent to recovery in every case, and the insured 
cannot say that he will select out this or that condition 
and comply with it, and expect to recover. LHdgerly v. 
Farmers’ Ins. Co.,43 Ia. 587 ; Blossom v. Lycoming Ins. 
Co., 64 N. Y. 162; Noonan v. Hartford Fire Ins. Oo., 
21 Mo. 81. (4) It was competent to show the common 
reputation of the house, and the character of the people 
visiting it. 3 Wharton Crim. Law,’ sec. 2393; UW. ¥. 
vo. Gray, 2 Cranch C. C. R. 675; State v. McDowell, 
Dudley (S. C.) 345; 4 Mo. App. 503. Since the only 
manner of establishing the character and the reputation 
of an individual is by general reputation, it would seem 
to follow that the same principle would apply in proving 
or establishing the good or bad character of the house. 
Drake v. State, 8. C. Nebraska, Cent. Law Jour., Dee. 
21, 1883. (5) The court erred in admitting the depo- 
sition of A. P. McMillan, in rebuttal, for the reason 
that the deposition had been procured on the part of 
the plaintiff for a consideration. In other words, 
plaintiff had paid, or was to pay for it. The with-' 
drawal of said deposition from the jury, by instruction, 
did not cure the error. The Lycoming Fire Ins. Co. 2. 
Rubin, 79 lll. 402; Lafayette, B.& M. Ry. v. Winslow 
et al., 66 Ill. 219. (6) The court erred in giving instruc- 
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tions for plaintiff, and in refusing instructions asked by 
defendant. 


Edwin Silver and J. P. Nixon for respondent. 


(1) The objection that there was no proof of the 
authenticity of the signature of the agents’ approval of 
the assignment, is untenable, because, the approval of 
the assignment was made by Lord and Howell, who had 
also countersigned the policy, and the genuine signa- 
tures of Lord and Howell being in evidence in the case, 
the jury was at liberty to determine from a comparison 
with the genuine signature, whether the second was au- 
thentic. 1 Greenl. on Evid., sec. 578; State v. Clinton, 
67 Mo. 380. The answer expressly admits the signature 
of the agents in making the approval, and denies only 
their authority in the premises. (2) Whether or not 
the agents had authority to make the assignment, was a 
question for the jury. Combs v. Ins. Co., 43 Mo. 152; 
Hough v. Ins. Co., 29 Conn. 10; Nicoll v. Ins. Co., 3 
Wood & M. 529. Nor is direct evidence required to es- 
tablish an agency. J/ull v. Jones, 69 Mo. 587. (3) The 
deed to plaintiff by McMillan was properly admitted. 
It was for the jury to say whether the description em- 
braced the insured property. Barry v. Otto, 56 Mo. 177; 
Tawless v. Newman, 5 Mo. 236. Extrinsic evidence was 
competent to identify the land as embracing the insured 
property. Means v. Lavergne, 50 Mo. 343; Orr v. How, 
55 Mo. 328. And plaintiff is not precluded from avail- 
ing himself of the benetit of such evidence, although 
furnished after the close of his case. Kelly v. Ry., 75 
Mo. 141. (4) The McMillan deed to plaintiff was good 
between the parties, although acknowledged before a 
justice of the peace in Laclede county. (5) The builder's 
estimate and proof of loss were admissible in evidence, 
(6) The court rightly excluded evidence to show that 
VoL. 87—5 
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the insured house had the reputation of being a bawdy 
house. Loehner v. Ins. Co., 17 Mo. 247; Loehner v. 
- Ins. Co., 19 Mo. 628; Heath v. West, 26 N. H. 191; 
Prescott v. Hayes, 43 N. H. 599; U. 8S. v. Stephens, 
4 Cr. 338. (7) Appellant’s point that there is no proof 
‘of the burning is not well taken. In its answer it de- 
nies ‘‘ the burning of the property as alleged,’’ which is 
not a positive denial, but is a negative pregnant, and 
insufficient. Shaetzel v. Ins. Co., 22 Wis. 413 ; Solding 
®. Bartlett, 35 Mo. 90; Garth v. Caldwell, 72 Mo. 622. 
Besides, the answer also expressly admits the burning. 
Hyeronomus v. Allison, 52 Mo. 103. (8) The defendant 
ihaving stood on the demurrer to the evidence, the plain- 
tiff can have the benefit of any afterwards admitted on 
the trial. Kelly v. Ry., 75 Mo. 141. (9) Plaintiff’s in- 
structions correctly declared the law. Geib v. Ins. Co., 
1 Dil. 445; Mack vo. Ins. Co., 2 McCrary, 312; Lang- 
strauss v. Ins. Co., 57 Mo. 107; Combs v. Ins. Co., 48 
Mo. 152; Jns. Co. v. Wilkinson, 13 Wal. 272; Hough >. 
Ins. Co., 3 Wood & M. 520; Franklin v. Ins. Co., 42 
Mo. 456; Hayward v. Ins. Co., 52 Mo. 181; St. Louis 
Ins. Co. vo. Kyle, 11 Mo. 278; Phillips v. Ins. Co., 14 
Mo. 220; 34 Conn. 5-70. No act of the insured, after 
the assignment of the policy, can impair the rights of 
the assignee. New England, etc., v. Wetmon, 32 Il. 
221; Pollard v. Somerset Co., 43 Me. 221; Wood on In- 
surance, 581. (10) The insurer is liable for the whole 
amount of a valued policy, although, in the application, 
the property was over valued, but without fraud or 
intentional misrepresentation in such over valuation. 
Phillips v. Ins. Co., 10 Cush. 350; Fuller v. Ins. Co., 4 
Met. 206. Defendant's own evidence in this case, shows 
the house to have been worth nine hundred and fifty 
dollars. (11) The instructions refused for defendant 
were rightly refused. (12) The request for a new trial 
because of newly discovered evidence was rightly over- 
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ruled. Cook v. Ry., 56 Mo. 381; Slate v. Ray, 53 Mo. 
345. 


SuERWooD, J.—The plaintiff sues on a policy of in- 
surance, number 2,081, issued by the defendant com- 
pany, assigned to him by one A. P. McMillan, to whom 
the policy was issued on property described therein as 
‘¢on his two-story shingle roof frame building, occupied 
by tenant as a dwelling situated on the east side of Elm 
street, Jefferson City, Cole county, Mo., reference had 
to application and survey number 2,081, on file, which is 
his warranty, and a part hereof.’ The application for 
insurance thus referred to in the policy, and made a part 
thereof, states that the lot was ‘*‘ known as the lot con- 
veyed by Abraham Flood to W. H. Payne.”’ 

The deed from MeMillan to plaintiff described the 
property as a certain lot in Jefferson City, etc., ‘* begin- 
ning at a point on the northwest corner of out lot thirty- 
four, on Chestnut street, opposite Elm, and running 
southwest two hundred and thirty-three feet and ten 
inches; thence at right angles one hundred and twelve 
feet and ten inches, parallel with the line between lots 
thirty-four and thirty-seven; thence northeastwardly, 
parallel with Chestnut street, two hundred and _ thirty- 
three feet and ten inches, thence northwestwardly by 
west two hundred and twelve feet and ten inches, to the 
place of beginning.’’ Objections were taken to this 
deed being read in evidence. 

I. It is impossible for this court, from an inspec- 
tion of the description contained in the deed, and that 
in the policy, to determine whether there is any material 
variance between the two descriptions. Counsel inform 
us that Elm street runs from the eastern to the western 
limits of Jefferson City, and that Chestnut street runs 
from the northern to the southern limits of the city, and 
hence it is an utter impossibility for the house to be 
located on the east side of Elm street. There was no 
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evidence on this point, and we certainly cannot take ju- 
dicial notice of the streets of this city, nor of their direc- 
tions, etc. ' 

The deed does not say whereabouts on out lot thirty- 
four the house is, and if Chestnut street is ‘‘ opposite 
Elm,”’ that may be a parallel street to Chestnut street, 
and the out lot thirty-four may extend between two 
streets, and the house may be on the east side of Elm, 
Besides, the application for insurance, referred to in the 
policy, says the lot was *‘ known as the lot conveyed by 
Abraham Flood to W. H. Payne,’ and extrinsic evi- 
dence identified the lot as being known as the Payne 
lot, and that it had been sold to McMillan by Payne. 
Moreover, leaving the deed and its description out of view, 
granting that it was as defective as defendant claims, 
still, considering all the circumstances attendant on the 
transaction, plaintiff can maintain his action, if he may 
be regarded as in receipt of a legal assignment of MeMil- 
lan’s interest in the policy, and as the equitable as- 
signee of McMillan’s interest in the land. And 
the same particularity of description of the land is 
not required in a case of this sort, as in an action of 
ejectment for the land. The suit is on the policy, and 
evidence reasonably tending to establish that the house 
insured was on the land conveyed is sufficient. Taking 
all these things into consideration, we rule the point 
against the defendant. 

II. A similar ruling will be made as to the deed 
being acknowledged before a justice of the peace of La- 
clede county. The deed was valid between the parties 
without any acknowledgment. Harrington v. Fortner, 
58 Mo. 473. 

Ill. Relative to the rejection of testimony that 
‘*the house was in bad repute, and had the reputation 
of being a bawdy house,”’ there are authorities which 
uphold the view that such evidence is competent. 
Whart. Crim. Law, sec. 2395 a ; U.S. v. Gray, 2 Cranch 
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©. C. R. 675; State v. McDowell, Dudley (S. C.) 346. 
In Loehner v. Insurance Company, 17 Mo. 247, the 
point is, perhaps, decided that such evidence is inadmis- 
sible, though the case of Caldwell vo. State, 17 Conn. 
467, cited therein, does not support that position. But 
the case of Commonwealth v. Stewart, 18. & R. 341, also 
cited in Loehner’s case, supra, declares such evidence 
of substantially the same purport as mere hearsay. The 
judgment in Loehner’s case was afterwards affirmed in 
19 Mo. 628, but the point in hand was not again touched 
upon, and probably may be considered as adjudged 
when the cause was first before this court. Zoehner’s 
case is the only civil one where the point has been passed 
upon. Perhaps there are considerations in criminal 
prosecutions which would render evidence of reputation 
admissible, which would not apply in civil cases. Even 
in criminal prosecutions, proof that a house had a cer- 
tain reputation, though a prominent item of circumstan- 
tial evidence, is only valuable as inferentially conducing 
to establish the fact of guilt, and is not sufficient in and 
of itself to do this. Whar. Crim. Law, supra, and 
cases cited. But, whatever may be thought on the 
point, if it has not already been decided in this state, it 
seems immaterial in this instance, because the reason of 
the offer to prove the reputation of the house was stated 
to be that of ‘‘affecting its value ;’’ but, as one of the 
defendant's own witnesses had testified that the house 
was worth nine hundred and fifty dollars, and the ver- 
dict returned was only eight hundred and fifty-one dol- 
lars, it is difficuls to see how, in any event, defendant 
has been prejudiced by the ruling made by the trial 
court. In addition to that, there was nothing to show 
that McMillan knew the character of the house, or 
defendant's rule on that subject, and the policy is silent 
on the point. 

IV. The fact that the building was burned is 
charged in the petition as having occurred November 28, 
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1879, and the answer first ‘‘ denies the destruction of the 
property as alleged ;’’ this admits the destruction of 
the house by fire, if the ordinary rules of pleading ap- 
plicable to negatives pregnant are to prevail. It is tan- 
tamount to saying ‘‘ the house was destroyed by fire, but 
not on the day, or in the way you say it was.’’ Schaetzell 
». Ins. Co., 22 Wis. 413, and cases cited ; Soeding ». 
Bartlett, 35 Mo. 90, and cases infra. And the answer 
then states that ‘‘ defendant avers that before said build- 
ing was burned, as alleged,’”’ and by further stating 
‘that at,and immediately before the time when said build- 
ing was burned, mechanics were at work,”’ etc., thereby 
makes admission of the destruction of the building as 
charged in the petition. Hyeroninmus v. Allison, 52 
Mo. 103; Garth v. Caldwell, 72 Mo. 622. 

V. And the like remark applies as to the assignment 
of the policy, for the petition charges that the policy 
was assigned on the fifteenth day of October, 1879, by 
MeMillan to plaintiff, and that ‘said assignment was 
approved in writing by the regular agent of the defend- 
ant at Springfield, Missouri,’ and the answer states: 
‘* Defendant denies that it ever consented to said pre- 
tended assignment of said policy, and that the acts of 
its agents at Springfield, in consenting thereto, was made 
without any authority conferred on them by this de- 
fendant,”’ etc. This is clearly an admission by defend- 
ant, that Lord & Howell were its regular agents, and 
did consent in writing, for so the consent had to be, and 
was manifested, and that their signatures evidencing 
such consent were genuine. The only denial is their 
authority in the particular instance. But the policy 
allowed its ‘‘regular agents’’ to make approval of an 
assignment of the policy. And the powers of insurance 
agents are presumed to be co-extensive with the business 
entrusted to their care, and are not to be narrowed by 
restrictions and limitations not communicated to the 
party who claims the acquisition of rights through the 























OCTOBER TERM, 1885. 





Breckinridge v. The American Central Insurance Co. 








acts of the agent. Wilkinson’s case, 13 Wall. 222. 
And in this connection it must not be forgotten that the 
ordinary presumptions arise as to the orderly course of 
business between the agents and their company. Here 
the assignment was approved by the ‘‘regular agents”’ 
October 15, 1879; the building was not consumed by 
fire till November 28, next thereafter. It is but in ac- 
cordance with the presumption of the usual and orderly 
course of business, to presume that the fact of the as- 
signment and approval were communicated by the agents: 
to their company, and no disapproval by the company 
of the act appearing, it will be presumed that the com- 
pany approved the act of their agents. Long v. Joplin 
Mining Co., 68 Mo. 422, and cases cited. 

VI. Asto the evidence of an incumbrance on the 
property insured, the evidence tended to show it, but 
the testimony of plaintiff tended to show that Lord, 
who took the insurance, and consented to the assign- 
ment of the policy to plaintiff, was fully apprised of the 
existence of the incumbrance, which was for four hun- 
dred dollars, for which property in Lebanon was also 
bound. The company, in such circumstances, is clearly 
estopped; for the insurer is estopped from showing a 
breach of warranty when the agent who effects the in- 
surance is fully apprised of the facts, and knowing them 
all, still insures the property and receives the premium 
therefor. Combs. v. Ins. Co., 483 Mo. 149; Franklin ov. 
Ins. Co., 42 Mo. 456; Hayward v. Ins. Co., 52 Mo. 
181; Pelkington v. Ins. Co., 55 Mo. 172. 

VII. The proof of loss was properly admitted in 
evidence. It, as well as the builder’s estimate attached 
thereto, was filed in the cause by the defendant, with its 
depositions, and came from its custody. They had been 
forwarded to defendant, been returned to plaintiff, and 
by him re-forwarded to defendant. The objection made 
by the defendant to the introduction of the proof of loss 
in evidence, that it was not signed by the plaintiff, is 
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wholly untenable. His name was signed to the affidavit 
at his instance, and in his presence, by another, and was 
adopted by plaintiff as his signature, who was thereupon 
sworn as to the matter set forth in the affidavit, and this 
was sufficient. One’s name may be signed even to a 
deed, in his presence, and at his instance, and the signa- 
ture will be valid, and certainly so in a case like the pres- 
ent. Of course such proof of loss was only evidence 
of the fact that it was furnished, and not of the loss 
itself. Baile v. Ins. Co., 73 Mo. 371. 

VIII. And the builder's estimate was properly ad- 
mitted in evidence, also, and this notwithstanding clause 
thirteen of the policy requires that the ‘‘plans and 
specifications shall be sworn to by the party required to 
make proofs.”” In Ayres v. Ins. Co., 17 lowa, 176, one 
of the conditions of the policy required ‘‘all persons 
insured by the company, to deliver a particular account 
of loss or damage, signed by their own hands,”’ ete., and 
proof was made by one Allen, an improper person, but 
as the company made no objections as to the proofs, be- 
cause not made by the plaintiff in person, placing their 
refusal to pay on other specific grounds, it was ruled 
that the company could not, at the trial, raise the objec- 
tion for the first time, that the proofs, were not made in 
the precise manner pointed out by the policy. A sim- 
ilar ruling was made in this court, where the certificate 
was sworn to by the agent, and not by the insured. 
Sims v. Ins. Co., 47 Mo. 54. No objection on the score 
mentioned was made by the defendant in reference to 
the proofs of loss or accompanying papers, and on the 
day of trial was too late a period to raise such an objec- 
tion. 

IX. If McMillan, after the sale and conveyance of 
the property to plaintiff, of his head, and without plain- 
tiff’s knowledge, caused repairs to be made on the 
house, this unauthorized act could not prejudice plain- 
tiff’s rights. Pollard v. Somerset Ins. Co., 43 Me. 221. 
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X. Instructions one and twenty should not have 
been given on behalf of plaintiff. The evidence referred 
to in those instructions did not make out a prima facie 
case that the house was worth the amount for wich it 
was insured. If the policy had been a ‘‘ valued”’ policy 
such an instruction as twenty might be proper, but cer- 
tainly notin the case at bar. Inasmuch, however, as 
the lowest estimate placed on the house, and by a wit- 
ness for the defendant, was nine hundred and fifty dol- 
dollars, those instructions could not have resulted preju- 
dicially to defendant. 

XI. A remark of the same sort is applicable to 
instructions six and seven, given at plaintiff’s instance. 
Though somewhat inaccurately drawn, they were not 
entirely unsupported by the evidence. The fact that de- 
fendant’s secretary, in his letter to plaintiff, insisted on 
certain conditions not mentioned in the policy, was tan- 
tamount to an evasive refusal to pay, and a waiver of 
formal proofs of loss. It is unnecessary to notice the 
other instructions further than to say that the principles 
contained in some of them have already been noticed 
and approved, and as to the others, whether for plaintiff 
or defendant, or on the court’s own motion, they pre- 
sented, as a whole, no substantial error; and were in 
accord with former decisions of this court. 

XII. The application for a new trial on the ground 
of newly discovered evidence, does not meet the require- 
ments of the uniform line of decisions in this state. 
State v. Ray, 53 Mo. 345; Cook v. Ry., 56 Mo. 380. 

For the reasons aforesaid, judgment affirmed. All 
concur, 
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Spoun v. Tue Missourt Pactric RAtLwAy Company, 


Appellant. 


1. Railroad, Conductor, Duty to Passengers. It is the duty of 


a railroad company and of the conductor of its train to use the 
utmost vigilance and care in maintaining order and in protecting its 
passengers from violence and insults from others, though such other 
persons be passengers, and a failure to do so will render the company 
liable for damages to a person injured by reason of such neglect, 





The company is as much liable for an omission in 
this respect as it is for a negligent failure to provide safe machinery, 


Passenger, Injury to by Fellow-Passenger: DUTY oF con- 
puctor. Where the injury is committed by one passenger on an- 
other, or is so threatened, it is necessary for the passenger suing 
therefor to show that the conductor knew of the threatened injury, 
or that, from the character and number of persons on the train and 
the surrounding circumstances, he might reasonably have antici, 
pated it. He must, when the occasion arises for his interference, 
bring to his aid all the force at his command. 


Instruction. An instruction should not be given which singles 
out one statement in evidence and directs a verdict on the truth of 
such statement in disregard of the other evidence. 


The Supreme Court will reverse a judgment and award a 
new trial in an extraordinary case, where the plaintiff's evidence 
is so improbable as to necessarily lead to the conclusion that the 
verdict was the result of passion or prejudice, or that the instruc- 
tions of the court were wholly disregarded. 


Appeal from Cole Circuit Court.—Hon. E. L. Epwarps, 


Judge. 


REVERSED. 


H. 8. Priest and #. A. Andrews for appellant. 


(1) The petition does not state a cause of action. 


Not one single or aggressive act upon the part of any 


one toward the respondent is charged in the petition, no 
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assault, no attempt or effort to make an assault and no 
imminent danger or peril of anassault. (2) Conceding 
the truth of the facts as stated by respondent, so utterly 
improbable as they are, so entirely barren of motive 
and provocation, the demurrer to the evidence should 
have been sustained, because the respondent’s leaping 
from the train was not the natural, usual, and probable 
consequence of the fault charged, but was extraordinary 
and not likely to be foreseen. Putman v. Ry., 55 N. 
Y. 108; Henry v. Ry., 76 Mo. 288; Haley v. Ry., 21 Ia. 
15. (3) The court erred in allowing respondent to 
answer, against appellant’s objection, the question ‘‘for 
what reason did you jump from the train?’? The ques- 
tion was one fer the jury to answer under the pleadings 
and to determine the motive which impelled respondent 
to jump from the train from all the facts and circum- 
stances proven. White v. Maxey, 64 Mo. 652. (4) Re- 
spondent’s instructions numbered two and _ three, 
announce inconsistent doctrine. Besides, these instruc- 
tions make the liability depend upon the personal 
impressions of respondent. These impressions must, in 
law, have been such as would have influ-nced a rea- 
sonable man under the same circumstances to the same 
course of conduct adopted by respondent. Clotworthy 
v. H. & St. Jo. Ry., 80 Mo. 220; Gilson vo. Ry., 76 Mo. 
282. (5) The verdict is so utterly at variance with com- 
mon sense, so opposed to the weight of evidence, dis- 
interested evidence, so against the manifest truth of the 
matter, that it must have been the result of caprice, pre- 
judice, passion, or some cause other than the conviction 
or belief in the truth of the facts and liability of appel- 
lant under the law. even as declared by the trial court, 
and it should not be permitted to stand. It is an out- 
rage upon honesty, fair dealing and justice. Herring v. 
Ry., 57 Il. 59; Reid v. Piedmont, etc., Ins. Co., 58 Mo. 
429; Campbell v. Hood, 6 Mo. 218; Carroll v. Paul, 16 
Mo. 240. Where the trial court has unwisely or un- 
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soundly exercised or refused to exercise its discretion in 
those matters where it is invoked, the appellate court 
ought to and will interfere to correct the abuse. 


Edwards & Davison, EL. L. King and M. J. Leam- 
ing for respondent. 


(1) The doctrine that a master is not liable for 
injuries resulting from the unauthorized, wanton and 
malicious acts of his servant, has no application in this 
case, for the injuries in this case were inflicted by the 
servant on one to whom the master owed a special duty, 
viz.: to safely and comfortably carry the plaintiff for 
hire. The authorities are numerous and uniform on this 
point in England and this country. Angell & Ames on 
Corp. (8 Ed.) 404; Howe v. Newhearch, 12 Allen, 115; 
Goddard v. Grand Trunk Ry., 57 Me. 202; Moore ». 
Ry., 4 Gray, 365 ; Seymour v. Greenwood, 7 Hurl. & Nor, 
354; Ry.v. Finney, 10 Wis. 388; Weed v. Ry., 17.N. Y. 362; 
Pendleton v. Kinsley, 3 Cliff. 416; Story on Agency, 
sec. 452; Philadelphia, etc., Ry. v. Derby, 14 How. Pr. 
486 ; Smith’s M. & 8S. 152; Sleath v. Wilson, 9 Carring- 
ton & P. 607; Steamboat New World v. King, 16 How. 
474; Penn. Ry. v. Vandiver, 42 Pa. St. 370; Rounds o. 
Delaware, etc., Ry., 64 N. Y. 129; Sheriey v. Billings, 
8 Bush, 147; Chicago & Eastern Ry. v. Flexman, 108 
Ill. 646; Chicago Northwestern Ry. v. Croakes, 36 
Wis. 657. (2) The question whether respondent, with- 
out cause, rashly jumped from the train was one for the 
jury under the evidence, and this question was fairly 
submitted to the jury by the instructions given both for 
plaintiff and defendant. 1 Bell Com. 372; Jngalls ». 
Bills, 9 Met. 1; Angell on Carriers, sec. 548, Aston ». 
Heaven, 2 Esp. 533; Christie v. Greggs, 2 Camp. 79; 
Sharp v. Gray, 9 Bing. 457; Gasway v. Atlantic Ry., 
58 Ga. 216; Richmond et al v. Sacramento, etc, Ry, 18 
Cal. 351; ZHckett v. Long Island Ry., 43 N. Y. 502; 
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Gaynor v. Old Colony Ry., 100 Mass. 208; Detroit, etc., 
Ry. v. Curtiss, 23 Wis. 152 ; O’ Flaherty v. Union Ry., 
45 Mo. 70; Durant v. Palmer, 29 N. J. (5 Dutch) 544; 
Nerbas v. Cent. Pac. Ry., 52 Cal. 335. (3) Among the most 
important duties of the carrier toward his passenger is 
that of interposing his authority to protect the passen- 
ger from insult and annoyance. What the carrier per- 
mits he is justly considered to commit, and he permits 
that which he does not, by prompt exercise of his 
authority, prevent or suppress. Whitev. McDonnough, 
8 Sawyer, 313; Chamber v. Chandler, 3 Mason, 242; 
New Orleans Ry. v. Burke, 53 Miss. 200; Pittsburg 
Ry. v. Pillow, 76 Pa. St. 510; Taylor v. Grand Trunk 
Ry., 48 N.H. 304. (4) The duties of carriers, whether by 
land or water, are said to include everything calculated 
to render the transportation most comfortable and least 
annoying to passengers. Day v. Owen, 5 Mich. 520. 
(5) A person is not charged with contributory negligence 
for acting erroneously in a position of sudden danger in 
which he is placed by the negligence or fault of another. 
Stokes v. Saltonstall, 13 Ret. 181; Walsh v. Ry., 52 
Mo. 434; Al-rrissey vo. Wiggins, etc., 47 Mo. 521. Where 
the negligence of the defendant was so gross as to imply 
. adisregard of the consequences, the plaintiff may recover, 
even although he is a trespasser or may have contri- 
buted to the injury by his own negligence. Lafayette, 
etc., Ry. v. Adams, 26 Ind. 76; Indianapolis, etc., Ry. 
v. McClure, 26 Ind. 370; Louisville, etc., Ry. v. Col- 
lins, 2 Duv. (Ky.) 114; Whisley 0. Whitman, 1 Head 
(Tenn.) 610. (6) There was no error in refusing defend- 
‘ant’s instruction numbered two. The same principle 
was given in the other instruetions, and this is sufficient. 
Besides, it ignored important facts in evidence and its 
tendency would have been to mislead the jury. (7) The 
judgment should not be reversed because of excessive 
damages, Sedgwick on Damages, 762; Woodward 2. 
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Scott, 20 Mo. 272; Chapman v. Dodd, 10 Minn. 350; 
Porter v. Ry., 71 Mo. 66. 


Edwin Silver and J. R. Walker also for respondent. 


(1) The defendant tried the case on the theory that 
it was liable if the facts alleged in the petition were true 
and the conductor was guilty of the acts charged 
against him. Having: done this, it is estopped to deny 
that the doctrine of respondeat superior applies, if the 
facts alleged in the petition are true. J/astin Bk. v. 
Hammerslough, 72 Mo. 274; Leabo v. Goode, 67 Mo. 
127; Crutchfield v. Ry., 64 Mo. 255. (2) But indepen- 
dent of the foregoing, the doctrine of respondeat superior 
properly applies in this case. Brown v. Ry., 66 Mo. 
588; Perkins v. Ry., 55 Mo. 202; Craker v. Ry., 36 
Wis. 657; Bass v. Ry., 36 Wis. 450; Ry v. Derby, 11 
How. (U. 8.) 468; Weed v. Ry.. 17 N. Y. 362; Goddard 
». Ry., 57 Me. 202; Flint v. Transportation Co., 34 
Jonn. 554; Chamberlain v. Chandler, 3 Mason, 242; 
Nieto v. Clark, 1 Clifford, 145; Ry. v. Hinds, 53 Pa. St, 
512; New Orleans v. Ry., 38 Miss. 242 ; Hutchinson on 
Carriers, sec. 548; Sherley v. Billings, 8 Bush, 147; 2 
Parsons on Contracts (5 Ed.) 227-8 ; Thonrpson on Car- 
riers of Passengers, 364; Jencks v. Coleman, 2 Sumner, 
221; Commonwealth v. Power, 7 Met. 596; Day v. 
vwen, 5 Mich. 520. In Chamberlain v. Chandler, 3 
Mason, 242, Judge Story, in speaking of the duty of a 
carrier by water towards the passenger, says: ‘It is a 
stipulation not for toleration merely, but for respectful 
treatment, for that decency of demeanor which consti- 
tutes the charm of social life, for that attention which 
mitigates evil without reluctance and for that prompti- 
tude which administers aid to distress."’ And in Craker 
vo. Ry., 36 Wis. 672, Judge Ryan says, referring to the 
language of Judge Story: ‘‘These things were said, 
indeed, of passage by water, but they apply equally to 
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passage by railroad.”’ (3) The legal liability of the de- 
fendant is the same, whether the plaintiff was pushed 
from the train by the conductor while it was moving, or 
got off in obedience to the order of the conductor who 
could enforce it, or was frightened off by him. Moral 
force may be as persuasive as physical force. Brown o. 
Ry., 66 Mo. 588; Aline v. Ry., 38 Cal. 40; s. ©., 38 
Cal. 587; Thompson on Carriers of Passengers, 375, note 
5; 1 Wharton’s Crim. Law (8 Ed.) sec. 164. Says the 
Jast named author: ‘‘It isan equally familiar rule that 
a party cannot shield himself by setting.up, as a defence, 
contributory negligence, the result of fright, or paralysis 
caused by his own misconduct. * * * He, for in- 
stance, who canses another, under influence of Sright, to 
run intoa river from whie drowning ensues, is re. 
sponsible for the death.’ (4) The question of defend- 
ant’s contributory negligence in jumping from the cars 
under the circumstances stated by him, was one for the 
jury. Keegan v. Kavanagh, 62 Mo. 232; Stoddard v. 
Ry., 65 Mo. 521. One ina perilous position is not to be 
held to the exercise of same care and presence of mind 
as if he were in a place of security. Adams v. Ry., 74 
Mo. 553; Mark vo. Ry., 10 Reporter, 211. (5) The in- 
structions given for plaintiff were proper. Lemon vv. 
Chanslor, 68 Mo. 340; Hinds v. Ry., 53 Pa. St. 512. 
(6) The court did not err in refusing instruction num- 
ber two, asked by defendant. The matters of defence 
contained in it were fully covered by the other instruc- 
tions given, and particularly by number three, given for 
defendant. Nugent v. Curran, 77 Mo. 328; State v. 
Walton, 74 Mo. 271; Cramer v. Benington, 42 Mo. 515: 
The refused instruction was, also, objectionable in call- 
ing the jury’s attention to particular facts in the evi- 
dence, and is based on a partial and incomplete view 
of the facts of the case. State v. Gain, 72 Mo. 374. 
(7) The cause should not be reversed on the evidence. 
Both the jury and the trial court heard the oral testi- 
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mony of the witnesses, saw their conduct and de- 
meanor on the stand and are necessarily the only suitable 
or competent tribunais to pass on their credibility. 








Brack, J.—The defendant appealed from a judg- 
ment of eight thousand dollars in favor of the plaintiff. 
The substance of the complaint is, that while plaintiff 
was a passenger on one of the defendant's trains, cer- 
tain other persons, passengers on the same train, and 
the conductor, pretended and said to him and in his hear- 
ing that they intended to tie him with straps, rob him 
of his money and throw him out of the car while in 
motion, thus working upon his mind until he became 
frightened, believed, and had good reason to believe, 
they would commit the threatened violence, and to save 
his life, he jumped from the car while in motion and 
was injured. 

The officers and employes in charge of railroad trains 
have the right and power to preserve order and decorum, 
and to that end may eject all drunken, riotous, and 
disorderly persons, and all persons violating the rea- 
sonable rules of the company. This right and power is 
everywhere conceded by the courts. From this power, 
and from the obligation resting upon carriers of persons to 
: transport their passengers safely to their destination, 
\ arises a duty to exercise that power and authority. It is 

the duty of the railroad company and of its conductor to 
use the utmost vigilance and care in maintaining order, 
and in protecting passengers from violence and insults 
from others, though such other persons be passengers, 
and a failure so to do will render the company liable 
for damages to a passenger injured by reason of such 
neglect. The company is as much liable for an omission 
in this respect, as it is for a negligent failure to provide - 
safe machinery. Flint ». Norwich & NV. Y. Trans. Co., 
34 Conn. 554; Wew Orleans, St. Louis & C. Ry. ». 
Purke, 53 Miss. 200; Pittsburg & C. Ry. v. Pillow, 76 
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Pa. St. 510; Pittsburg Ry. v. Hinds, 53 Pa. St. 512; 
Edwards on Bailments (2 Ed.) sec. 691. So, too, with 
respect to the carrier's servants. As to them, the pas- 
senger contracts for good treatment and against personal 
rudeness, insults, abuse, and violence. Pendleton ». 
Kinsley, 3 Clifford, 416: Goddard v. Grand Trunk Ry., 
57 Me. 202; Craker v. Ry., 36 Wis. 657; Sherley ov. 
Billings, 8 Bush, 147. 

Where the injury comes from or is threatened by 
one passenger to another, it is, of course, necessary to 
show that the conductor, or other person in charge, 
knew of the threatened injury, or, from the character 
and number of persons on board and the surrounding 
sircumstances, might reasonably have anticipated the = 
injury. He must, when the occasion arises for his inter-% 
ference, bring to his aid all the force at his command. ( 

It is unnecessary to review the instructions in de- 
tail. Those given at the request of the plaintiff, tested 
by the principles of law before stated, are not objec- 
tionable, when considered in the light of those given at 
the request of the defendant ; the defendant had no just 
ground of complaint on the score of instructions given. 
Much reliance for a reversal is placed upon the refusal 
of the court to give an instruction to the effect, that if 
the conductor took a seat in the same car with the plain- 
tiff, and entered into a conversation with Connelly, and 
while thus engaged, plaintiff said to them, ‘‘if you don’t 
hurt me, I will give you alll have got,’’ and thereupon one 
of them assured him that he would not be hurt and was in 
no danger; that the conductor then left the car in the 
discharge of his duties, and did not miss the plaintiff 
until after Ewing’s station was passed, and then made 
diligent search for him, the finding should be for the 
defendant. It must be remembered, the plaintiff says, 
following this conversation, the conductor said: ‘‘ We 
will get it after we tie him, anyhow.” It is enough to 
VoL. 87—6 
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say of this instruction that it singles out one statement 
in evidence and directs a verdict on the truth of that 
statement in disregard of the other evidence. Indeed, it 
singles out a part of an alleged conversation and directs 
a verdict on the truth of that part in disregard of other 
portions of the same conversation. Instructions of this 
character are dangerous, full of vice, and should not be 
given on any occasion. 

In the motion for a new trial, it is alleged that the 
verdict is against the evidence, and that it is not the re- 
sult of a free and unbiased judgment on the testimony. 
Plaintiff says he was thirty-five years of age ; had been en- 
gaged at laborin and about New York City and Philadel- 
phia; coming west he stopped at the latter place, and there 
got acquainted with a woman, who gave him some 
whiskey. He got tired of riding in the cars, and at Col- 
umbus got off and walked. While walking, he met 
some men with whom he shared his whiskey. He 
again took to the train, and at St. Louis showed his 
ticket to a colored man, who put him on defendant's 
train; other evidence shows this train left at 8:52 p. m. 
Three men who got on the train at St. Louis, he says, black- 
guarded him ; called him a son-of-a-bitch, and wanted 
to know what he was going to Kansas for. One of them 
said : ‘‘ We ought to rob him, so that he cannot get back, 
and if he does, we will kill him.’’ He further testified: 
**T stopped listening after awhile; this kept up for an 
hour and a half; train stopped and another passenger 
came in and sat behind me; when the train commenced 
going, conductor came in and sat down by him, and 
told him: ‘that must be an onery son———, an onery 
man.’ The conductor was talking about me. ‘* He 
ought to be punished.’ The other man said, ‘can’t we 
punish him, haven’t you got straps to tie him and rob 
him.’ The conductor said, ‘there isa place.’ He said, 
‘that was a pretty good place to throw him out,’ and 
said I must have a good bit of money. I then wanted 
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to give him my money, I thought they wanted my money. 
I put my hand in my pocket and pulled out my money 
and offered it to them. Then the conductor said, ‘oh! 
I don’t want your money.’ After awhile he said, ‘we 
will get it after we tie him, anyhow.’ ”’ 

He then says the conductor went out one way and 
the other man the other way, and-he thought they 
were going to get the straps; that he then stepped out 
and stood on the platform step ; that as soon as he saw 
the conductor coming, he jumped off, because he thought 
they would tie him; his foot was cut across the middle. 
He says there were eight men in the car, including him- 
self and conductor; that he did not tell them where he 
was going, and don’t know how they knew he was 
going to Kansas. Ona subsequent day he further testi- 
fied: ‘‘ Saw these men as often as I did the conductor. 
The remarks, at first, did not frighten me, I thought 
they would not hurt me, because the conductor was 
there. I did not tell the conductor about it. These 
three men were asleep when the conductor came in 
and sat down behind me. They were asleep when I 
‘jumped off. 

The conductor says his attention was first called to 
the plaintiff after passing Chamois, when sitting with 
Connelly two seats behind plaintiff. The latter appeared 
to be asleep. He then jumped upand said: ‘*If you 
don’t hurt me, I will give you all I have got.’’ Connelly 
told him to sit down, that no one wanted his money, 
- and that he would not be hurt. He then sat down. The 
conductor, also, says he did not speak to plaintiff, and 
did not miss him until after he had passed Ewing's sta- 
tion. Some other evidence of the plaintiff’s condition, 
when found, tends to show that he had been in a 
delirium from drink. The evidence of the conductor 
and other witnesses, including a passenger on the same 
train, contradict the truth of the plaintiff’s entire evi- 
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dence as to any threats of violence, or improper conduct 
on the part of the passengers or conductor. 

It appears the train was going at about forty miles 
an hour where plaintiff was found, and €'s quite unrea- 
sonable that he should have there jumped off and not 
been instantly killed. It would seem to be more rea- 
sonable that he got off at Ewing’s station. In any view 
of the case, plaintiff ’s statements of what transpired on 
the train presents a most remarkable case. It is, of 
course, possible that such things should have been said 
and done by the conductor and passengers, but the stery 
is a most improbable one. Wholly unsupported, as the 
plaintiff’s evidence is, it taxes the mind to the utmost 
to believe that any threats of violence were made. His 
own evidence, examined as a whole, leads to the conclu- 
sion that his statements in the main as to threats of 
violence, are the result of a disordered mind. The evi- 
dence, taken as a whole, leaves it difficult to account for 
the verdict. We recognize and affirm the right of the 
jury to determine for themselves the weight of the evi- 
dence and the credibility of the witnesses. Trial courts 
may justly and rightfully award new trials? where this 
court cannot, and has no right to say it was error not so 
to do. It was said in Baker v. Stonebraker’s Adm’rs, 
36 Mo. 345, that ‘‘it has been often held, that the court 
will not disturb a verdict on the ground merely that 
it is against the weight of the evidence, unless it can be 
seen that the preponderance is so great as to imply 
some gross partiality, or some prejudice or misconduct 
on the part of the jury.”’ To the same effect is Price >. 
Evans et al., 49 Mo. 336. Reluctant as we are, and should 
be to interfere in such matters, as this record now 
stands, we can come to no other conclusion than this, 
that the verdict is the result of passion or prejudice, or 
that the instructions given by the court were wholly 
disregarded. This is an extraordinary case, as it is pre- 
sented here. A proper administration or the law de- 
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mands a new trial. It is ordered. The judgment is 
reversed and the cause remanded. All concur, except 
Sherwood, J., who is of opinion the cause should not 
be remanded for new trial, but agrees that it should be 
reversed. 


SHERWOOD, J.—I concur in reversing the judgment. 
But, if reversed, why remanded ; if remanded, why re- 
versed? Is it within the range of human probabilities 
that the testimony of the plaintiff will be any stronger 
in his own behalf than as now presented? If no 
stronger on a re-trial of the issues, and the cause comes 
here again, will we not stultify ourselves if, on the same 
testimony. we affirm the judgment where we now reverse 
it? Cases are not unfrequently in this court where we 
have reversed the judgment, and yet, because on plain- 
tiff’s own showing, he was not entitled to recover, have, 
in terms, refused to remand the cause. In my opinion, 
it makes no difference, in point of principle, whether 
you refuse to remand because there is absolutely no evi- 
dence to support the verdict, or whether your refusal be 
based on the theory that upon evidence so highly and 
intrinsically improbable, no verdict should be permitted 
to stand. 





HAMILTON v. THE Missourr Pactric RAILWAy Com- 
PANY, Appellant. 


1. Railroad: DUTY TO FENCE: BURDEN OF PROOF. In an action 
against a railroad company under Revised Statntes, section 809, 
for double damages for killing stock, the burden is on the company 
to show any circumstances exempting it from its duty to fence 
its right of way enjoined by the statute. 





: DOUBLE DAMAGES. The fact that the proprietor of 
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land adjoining the right of way of a railroad company has failed 
to fence up to his line does not absolve the company from com- 
pliance with its statutory duty to fence its road where it passes 
through unenclosed lands. 


8. Double Damage Act, Constitutionality of. The double 
damage act (R. S., sec. 809), held to be constitutional, both as 
regards the state and federal constitutions. 


Appeal from Jackson Circuit Court.—Hon. T. A. Grit, 
Judge. 


AFFIRMED. 


This was an action under Revised Statutes, section 
809, for double damages for the killing of a horse of 
respondent by defendant’s train. 

The plaintiff testified as follows: ‘‘I own the horse 
that was killed. It was killed just below the fire prairie 
bridge in Fort Osage township, Jackson county, state 
of Missouri. At the place where the horse was killed 
by the locomotive of the Missouri Pacific Railway Com- 
pany, the defendant operates the road through said Fort 
Osage township. At the place where the horse entered 
upon defendant’s track the road is not fenced on either 
side of the road. At that point itis unenclosed land. 
There were six head of horses in the bunch. The other 
horses got over, but this horse that was killed was 
struck by the locomotive, which carried him over the 
cattle-guard and broke his neck. At that point the 
railroad runs northeast and southwest. The public road 
crosses the track west of where the horse was killed. 
I saw by the footprints of the horse where it got on the 
track. It was about eight feet west of the cattle-guard. 
This horse was well worth one hundred and fifty dollars. 
The diagram represents the road, railroad and the place 
where the horse was struck. ‘A’ represents the west 
cattle-guard; ‘B’ the east cattle-guard. The circular 
line from ‘C’ to ‘B’ isa hedge and plank fence ; from 
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‘C’ to the railroad track is about three hundred feet 
from ‘A’ to ‘B;’ or from one cattle-guard to the other 
is about three hundred feet. The star ‘D’ is where 
the horse came on the track and was struck. I could 
see from the tracks that he came down the public road 
and ran east until he came to the fence connecting on 
the north side of the railroad with the cattle-guard ‘ B.’ 
when he turned and aimed to cross the track and was 
struck.” 

A witness for defendant testified that the plat was 
substantially correct ; that the distance from A to B was 
one hundred and fifty feet ; that the fence north of the 
railway was on defendant’s right of way, and that it 
was thirty feet distant from where the horse was struck 
to that fence. 

The following is the diagram referred to in the 
opinion of the court: 
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The point was made in the motion in arrest that 
section 809, of Revised Statutes, is in conflict with sec- 
tion twenty, article two; section thirty, article two; 
section fifty-three, article four, and section eight, article 
eleven, of the constitution of Missouri. 


Adams & Bowles for appellant. 


The primary and moving object of section 809, un- 
der which this action was brought, was the protection 
of the crops of the adjoining proprietor from damage by 
stock trespassing thereon, and for his benefit in keeping 
his stock from incurring the liability of being injured by 
straying upon the tracks of the railroad. Silver v. Ry., 
78 Mo. 532; Stanley v. Ry., 84 Mo. 625, and cases cited. 
And as to strangers or to persons whose animals escape 
from lands not co-terminous with the right-of-way, 
railway companies owe no duty to construct fences 
under said section. Berry v. Ry., 65 Mo. 172; Har- 
rington ». Ry., 71 Mo. 384; Johnson v. Missouri Pace. 
Ry., 80 Mo. 620. It would have been illegal and im- 
proper for defendant to have fenced its right-of-way to 
the east boundary of the public road. Angell on High- 
ways, secs. 5, 254; Railway v. Parker, 29 Ind. 471; 
Railway v. Kinney, 8 Ind. 402. The plaintiff having 
shown that the horse was struck and killed in the en- 
closed highway, the burden is upon him to further show 
that at the point where the horse entered upon the track 
it would have been proper for defendant to have fenced * 
against it, and had not done so. Kinney v. Ry., 8 
Ind. 402; Comstock v. Ry., 32 Iowa, 376; Weir v. Ry., 
48 Mo. 558; Lloyd v. Ry., 49 Mo. 199. 


W. S. Flournoy for respondent. 


Since the passage of section 809, the Supreme Court 
has invariably held that railway companies are liable for 
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stock killed on unfenced portions of their road where 
they pass through, along and adjoining unenclosed lands, 
without regard to the proprietorship of the lands. 
Morris v. Ry., 79 Mo. 370; Rozzelle v. Ry., 79 Mo. 
349; Blakeley v. Ry., 79 Mo. 388; Perriquez v. Ry., 
78 Mo. 91; Rutledge v. Ry., 78 Mo. 287. 


SuERWwoop, J.—I. Action for damages for killing 
the horse of plaintiff. The suit was brought in the 
circuit court. The diagram which accompanies this 
opinion and the evidence in the cause show with suffi- 
cient clearness that the statutory duty of the defendant, 
under the provisions of section 809, had not been per- 
formed. The cases cited on behalf of the plaintiff fully 
support and illustrate this position. Rutledge v. Rail- 
goad, 738 Mo. 286; Morris v. Railroad, 79 Mo. 370; 
Rozzelle ». Railroad, Ib. 349. If there were any cir- 
cumstances in this case exempting the defendant from 
the performance of the duty which the statute enjoins 
the burden of proving this exemption was on the de- 
fendant. The fact that the proprietor of the adjoining 
land had failed to fence up to his line did not absolve 
the defendant from compliance with its statutory duty 
to fence its road where it passes through unenclosed 
lands. 

II. As to the constitutional points raised by the 
defendant in the court below, we might well decline 
their consideration here, for the reason that they are 
not even so much as mentioned in the briefs and argu- 
ment of the defendant. The constitutionality of the 
double damage statute has heretofore been determined 
adversely to the claim of defendant. Barnett v. Rail- 
road, 68 Mo. 56. Astothe other constitutional points 
not passed upon in that case a majority of the court hold 
them to have been correctly ruled upon by the trial court. 
Therefore, judgment affirmed. All concur. 
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Cops v. THE GrirFitn & ADAMS SAND, GRAVEL AND 
TRANSPORTATION CoMPANY, Appellant. 


1. Tax Deed. The defendant in this case held to be in a position to 
attack a tax deed under a statute of Illinois which provides that 
no person shall be permitted to question such deed, unless he 
first shows that he or the person under whom he claims had title 
to the land at the time of the tax sale. 


2. Waiver. One suing for the value of sand taken from premises of 
which he claims to be the owner thereby waives the trespass. 


8. Evidence. Evidence as to the validity of a taxdeed may be ad- 
.mittéd subject to its legal effect being controlled by prdper in- 
structions. 


4 Question of Law and Fact. When the statutes of a sister state 
are read in evidence it is for the jury to find the facts, and for the 
court to determine and apply the law arising thereon. 


Appeal from St. Louis Court of Appeals. 
REVERSED. 
M. L. Gray and J. M. Holmes for appellant. 


(1) The plaintiff had no title whatever. The as- 
sessment was void and the sale was void, as all of the 
taxes on the land had been paid. Gross. Statutes, 1871, 
sec. 249, p. 621; same, sec. 22, p.576. (2) The statute 
in question, section 15, p. 575, Gross. Statutes, is a local 
statute only, and has no extra-territorial force. 
Wheaton on Conflict of Laws, sections 754, 755, 757, 
769, 788, 789, 685; Don v. Lippman, 5 Cl. & F. 1, 13,14; 
Leroux v. Brown, 12 C. B. 801; 14Eng. L. & Eq. 257. 
Story on Conflict of Laws, sections 556, 557, 104, 563, 
565, 567, 571, 575, 576 a; Cooley on Torts, 471; Tyson 
v. McGinnis, 25 Wis. 656. (3) The statute in ques- 
tion had no application in this case, because defendant 































OCTOBER TERM, 1885. 




































Cobb v. The Griffith & Adams Co. 








claimed under one having title. Lusk v. Harber, 3 
Gilman, 158, 161; Curry v. Hinman, 11 Ill. 480; 
Wilson v. McKenna, 52 Ill. 48; Read v. Tyler, 56 
Ill. 292. (4) The statute in question had been repealed 
long before the institution of this suit, and was no 
longer in force even in Illinois. R: S., Ill. (Hurd) 
1880, p. 1030, sec. 8and note; R. S., Ill. 1845, p. 448, 
sec. 37, and p. 470; Underwood’s Annotated Digest, 
pp. 1115, 1116, sec. 224; R. S., Ill. 1877, p. 851, see. 
924: R. 8. Ill. 1880, pp. 907-8, sec. 224 ; State v. Jackson, 
9 Dev. (N. C.) 563; Owen v. Boyle, 15 Me. 147; Church 
». Hubbert, 2 Cranch, 187; Di Sorci v. Phillips, 10 H. 
L. C. 624; Bremer v. Freeman, 10 Moore P. C. 306; 
Pickard v. Bailey, 6 Foster (N. H.) 152; 1 Greenleaf 
Ev., secs. 486, 488; Wharton on Ev., sec. 303, note 3, 
and sec. 313 and notes; Story on Conf. of Laws, sec. 
638; State v. Rood, 12 Vt. 396; McCormick ov. Gault, 
5 DeG., M. & G. 278. (5) The instruction, given at 
the instance of the defendant, on the measure of 
damages, is a correct statement of the law. Awstin ov. 
Huntsville, 72 Mo. 535; Story on Conf. of Laws, sec. 
307 d and f; Story on Conf. of Laws, 532, note 5; 
2 Sedgwick on the Measure of Damages, 500, 501 and 
420, note d. (6) The trial judge did not exceed the 
limits of his discretion in the time and manner of 
excluding evidence offered by defendant. (7) The 
evidence so offered and excluded was competent evi- 
dence. (8) The verdict below was for the right party, 
and all the errrors committed by the trial judge were 
committed against defendant. (9) The record discloses. 
no ground for the judgment of the court of appeals. 


C. W. Thomas for respondent. 


(1) Plaintiff's deed was protected by the Illinois 
statute. Atkins v. Hinman, 2 Gil. 487; Lusk o. 
Harber, 3 Gil. 158. (2) The measure of damages was 
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the value of the sand as it was when plaintiff might 
have taken it. JUl., etc., Coal Co. v. Ogle, 92 Ill. 68; 
McLean, ete., v. Lennon, 91 Til. 561; 82 Ill. 627; 81 
Til. 359. The law of Illinois governs the measure of 
damages. (3) The law ofa sister state is a fact tobe 
proved as any other fact and cannot be excluded from 
the consideration of thejury by the court. Wharton on 
Evid., sec. 303 and note 3. (4) The repeal of the 
Illinois statute (and as to which there is no evidence), 
would not affect any property rights acquired there- 
under. 


Buack, J.—The defendant is a corporation engaged 
in raising sand from the river in the vicinity of St. 
Louis and disposing of the samein the market. Plaintiff 
sues for the value of the sand raised and sold by de- 
fendant, claiming to own the bed of the river from which 
it is alleged to have been taken. The land is in Illinois 
and is an accretion to the third sub-division of the 
Cahokia Commons, which were granted to the inhabi- 
tants of that village by the United States. This sub- 
division was laid off into lots by the supervisor in 1862, 
and leased to various persons for a period of ninety-nine 
years. Subsequently an accretion formed in front of the 
subdivision which fronted on the Mississippi river, in the 
shape of an island. In 1869 this island was assessed in 
the name of the plaintiff and sold for those taxes to one 
Bonham who quit-claimed to plaintiff for a nominal 
consideration. 

Plaintiff put in evidence these tax proceedings, cer- 
tain statutes of the state of Illinois, and offered evidence 
tending to show that defendant had dug up a large 
amount of sand and the value thereof. Defendant 
proved that in 1872 the supervisor of the village, who had 
authority by law to sub-divide and lease the commons, 
surveyed, platted and leased the accretion to Illinski 
for ninety-nine years, and then read a license from 
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Illinski to dig sand from the land. After the defendant 
had made proof to the effect that the lessees of the 
share lots had paid taxes thereon for 1869 and that 
plaintiff was not and never had been in possession, de- 
fendant moved to strike out all the evidence relating to 
payment of taxes, when the court suggested the evidence 
could be better disposed of by an instruction. De- 
fendant then read depositions showing payment of 
taxes by the lessees for 1869, over the objections of the 
plaintiff, and to which ruling he forthe first time ex- 
cepted and this ruling is assigned as error. 
1. The ground of the objection to the evidence is that 
defendant was not in a position to attack the tax deed 
- because it had not connected itself with one having title 
tothe property at the time of the tax sale. This objec- 
tion is based upon a statute of Illinois read in evidence, 
which makes the tax deed prima facie evidence of cer- 
tain matters, requires the party opposing the tax deed 
to show one of anumber of designated facts, in order to 
defeat the tax deed, and provides that: ‘‘No person 
shall be permitted to question the title acquired by a 
collector's deed without first showing that he, or the 
person under whom he claims title, had title to the land 
at the time of the sale * * * and thatall taxes due 
upon the land had been paid,” etc. The latter part of 
the section, with respect to payment of all taxes, is re- 
garded as of no force (Reed v. Tyler, 56 Ill. 29, and 
indeed is not relied upon here. In Curry v. Hinman, 
11 Ill. 420, it was held with respect to this statute that 
possession with claim of title was sufficient title to enable 
the party to challenge the tax deed. The object of this 
statute, it is said, was to preventa mere stranger and 
wrongdoer who could lose nothing by the tax sale from 
interfering with it. Itis true that at the date of the 
tax sale the inhabitants of Cahokia, through whom the 
defendant claims, had no present right to the possession 
of the island, for it was held in 1878 in Cobb v. Lavalle, 
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89 Ill. 331, in evidence in this case, that the accretion 
belonged to the lots and that the lessees of those share 
lots were entitled to the possession thereof, notwith- 
standing the western boundary was designated in the leases 
as ‘‘the present bank of the Mississippi river.’’ The 
supervisor in making the survey and plat of the island 
and the lease to Illinski did so onan erroneous view of 
the law, butin perfectly good faith to the lessees and 
villagers. The inhabitants, however, owned the commons 
including the accretion and had the title thereto, sub. 
ject only to these leases, the terms of which are not 
fully disclosed by this record. They had a title well 
known to the law, and one which we think satisfies the 
statute. The defendant, claiming as it does from the 
supervisor through [llinski, was ina position to attack 
thetax deed. Additional force is given to this conclusion 
from the fact that plaintiff, in effect, waives any trespass 
and seeks to recover for the value of the sand when dug 
up and loaded on the barges. The complaint that the 
evidence was not excluded when offered is not well 
-founded, for it was competent and upon it the court 
might well have based an instruction golng to the va- 
lidity of the tax deed. 

2. The plaintiff asked a number of instructions on 
the theory that the jury should be the sole judges of the 
law of the state of Illinois. When the statute was 
offered in evidence it became the duty of the court to 
determine the law therefrom and apply it as the facts 
might be found by the jurors, and hence those instruc- 
tions were properly refused. 

3. By the instructions the court, on the theory 
that the defendant could not challenge the validity of 
the tax deed, excluded the lease to Illinski and the 
license from him to defendant. The instructions in 
_ effect gave full force to the tax deed and were more 
favorable than the plaintiff was entitled to have given, 
and still the finding was forthedefendant. Under the in-- 
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structions this finding must have been on the ground 
that the sand was not dug from the property described 
in the tax deed, and as the bill of exceptions says there 
was evidence tending to show that the defendant had 
not dug sand or gravel from the land in question within 
five years before the commencement of the suit, the judg- 
ment of the circuit court should be affirmed, and that 
of the court of appeals reversed. It is so ordered. 
The other judges concur. 


BroaDWELL, Plaintiff in Error, vy. MERRITT. 


1. Corporation: ESTOPPEL. A person who deals with a corpora- 
tion is estopped to deny its legality or incorporation. 


3, The rule applied to a case where one, for a valuable con- 
sideration, made a deed of real estate to the ‘‘German Building 
Association of Kansas City” as grantee before its articles of incor- 
poration were filed with the secretary of state. 


3. Privity : ESTOPPEL. One who holds under said grantor by subse- 
quent conveyances, which are in effecé quit-claim deeds, is in no 
better position than such grantor. He is in privity with and bound 
and estopped by the facts whtch estop said grantor. 


Error to Jackson, Circuit Court.—Hon. F. M. BLAcK, 
Judge. 


AFFIRMED. 
Frank Titus for plaintiff in error. 


(1) The court erred in permitting the German 
Building Association to become a party to the action. 
No motion was filed to that effect, no reasons were 
specified and no time or opportunity given plaintiff in 
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error to contest the propriety of the proceeding and 
there was no waiver as to it on plaintiff’s part. R. §., 
sees. 2244, 3357 and 3358. The supposed deed from 
Little and wife, purporting to convey the property in 
question to The German Building Association of Kansas 
City, was inadmissible. Plaintiff’s objections thereto 
shou!d have been sustained. On the proof before the 
court it was clear that no grantee competent to take 
_ said land or the title thereto was named in said deed, 
and without such grantee no property passed by the 
deed, and the deed is void. TZ’homas v. Wyatt, 25 Mo. 
24; Arthur v. Weston, 22 Mo. 378; Sloane v. McConahy, 
4 Ohio (Hammond) 170; Hornbeck v. Westbrook, 9 
Johnson, 73; Barker v0. Wood, 9 Mass. 419; 3 Wash. R. 
P. (3 Ed.) 217-240, top page ; Galt v. Galloway, 4 Peters, 
332; Galloway v. Finley, 12 Peters, 297; U. S. v. Col. 
Coal & Iron Company, U. S. Cir. Ct. Col., Nov. 1883; 
18 Fed. Rep. 273. (2) An attempted corporation fail- 
ing to file articles of association acquires no corporate 
existence. Hurt v. Saulsbury, 55 Mo. 310; Richard- 
son v. Pitts, 71 Mo. 128; Union Horse Shoe Co. ». 
Lewis, 1 Abb. U. S. Rep. 518; Wew Hel River Associa- 
tion v. Durbin, 30 Ind. 173; Kaiser v. Lawrence Bank, 
56 Iowa, 104; In re Comstock, 3 Sawyer (U. 8.) 218; 
Childs v. Smith, 55 Barb. 45, 55; Fire Dept. v. Kipp, 
10 Wend. 266; Burt v. Farrar, 24 Barb. 518; Cin. 
Mut. Co. v. Rosenthal, 55 Ill. 85; Field on Corpora- 
tions, sec. 29. (3) A deed purporting to convey toa 
corporation grantee, the supposed grantee being without 
legal existence, is void. Dowuthitt v. Stinson, 63 Mo. 
268; Thomas v. Wyatt, 25 Mo. 24; Lumbard v. Ald- 
rich, 6 N. H. 269; Sloane v. McConahy, 4 Ohio, 157; 
German Association v. Scholler, 10 Minn. 331; Horn- 
beck v. Westbrook, 9 John. 73; Barker vo. Wood, 9 Mass. 
419; Southern v. Harriman, 16 Ind. 190. The same 
rule applies to a devise. Green v. Dennis, 6 Conn. (4) An 
estoppel to be created by deed must be between persons 
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sui juris. Bank of Americav. Banks, 101 U. S§. 240, 
947; Sinclair v. Jackson, 8 Cowen, 5438, 585; 2 Smith’s 
Leading Cases, 716 (6 Am. Ed.); Rogers v. Marsh, 78 
Mo. 64. (5) Anestoppel does not arise if the deed on 
which the claim is based is void or inoperative. Jlartin 
». Zellerbach, 38 Cal. 300 ; 2 Pomeroy’s Equity, sec. 807, 
et seg; Kercheval v. Triplett’s Heirs, 1 A. K. Marshall, 
494; Lessee of Patterson v. Pease, 5 Ohio, 190, 192; 
Cuthbertson v. Irving, 4 Hurlst. and N. 754; 3 Washb. 
R. P. (3 Ed.) 100; Bigelow on Estoppel (3 Ed.) 286; 
Douthitt v. Stinson, 63 Mo. 279, Nourse v. Nourse, 116 
Mass. 101. (6) The doctrine of estoppel cannot be carried 
to the extent of preventing a party from proving deed 
inoperative and void. Jn re Comstock, 3 Sawyer (U. 
S.) 218, 228; Bales v. Perry, 51 Mo. 449; Spurlock ». 
Sproule, 72 Mo. 510; Doe v. Howells, 2 Barn. and A, 
744; Doev. Ford, 3 A. and E. 649; Winsted Sav. Bank 
». Spencer, 26 Conn. 195. (7) Even when estoppel is 
held to arise from deed it does not extend to a collateral 
action. Carpenter v. Butler, 8 M. and W. 209; Merri- 
field v. Parritt, 11 Cush. 598; 2 Smith’s L. C., supra, 
710. As the sole purpose of a deed is to pass title. 
Roach v. Packard, 10 Vt. 96. (8) And a warranty, 
covenant, or recital, in deed does not operate to confirm 
a right which would not pass independent of warranty. 
2 Smith’s L. Cases, supra, 727. And if it did so 
operate, an estate might be acquired indirectly which 
could not be done directly, which the law does not 
permit. Cannam v. Farmer, 3 Exchequer, 698 ; Lowell 
v. Daniels, 2 Gray, 161; Keen v. Coleman, 39 Pa. St. 
299; Keen v. Hartman, 48 Pa. St. 497; Bigl. on Est. 
443-446. Recitals non-contractual do not estop the 
party making them. 2 Whart. Ev. (2 Ed.) sec. 1040. 


C. O. Tichenor for defendant in error. 


(1) Plaintiff claims the German Building Associa- 
VoL. 87—7 
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tion was not a corporation because, in organizing, it did 
not comply with the statutes. If it was not, then the 
persons so attempting were partners doing business 
under that name. They paid the purchase money and 
took possession of the land. The deed was made to 
them under their firm name. They at least got the 
equitable title. Arthur v. Weston, 22 Mo. 378. (2) The 
copy of the recorded articles was filed with the secretary 
of state in 1881. If this was necessary and if said asso- 
ciation could not until then take title, why does this not 
relate back so as to make the deed good? The doctrine 
of relation is a fiction invoked to prevent gross wrong, 
Slagel +. Murdoch, 65 Mo. 525; Crowley v. Wallace, 12 
Mo. 143; Powers vr. Hurmet, 51 Mo. 136. (3) Even 
though the association was not completely organized at 
the time of the purchase of the real estate, it is well 
settled that contracts may be made in view of organiz- 
ing, so as to be binding upon the corporation after- 
wards effected. B. G. Ry. v. Christy, 79 Pa. 54, 
(4) All the statutes under which the Building Asso- 
ciation coild have been incorporated speak of the cor- 
poration as existing prior to the filing of a copy 
of the certificate with the secretary of state. Hurt o. 
Salisbury, 55 Mo. 314; Harrod v. Homer, 32 Wis. 166; 
Auger v. Whittier, 117 Mass. 454; Stone v. Oil Co., 41 
fl. 94; Hyde v. Doe, 4 Sawyer, 133. (5) The association 
has been a de facto corporation since 1870 and no one can 
interfere with it but the state. Pope vr. Bank, 20 Kas, 
415: Williamson v. Association, 89 Ind. 389: Cochran v. 
Arnold, 58 Pa. St. 399: Association vr. Ins. Co.. 7 Ala. 
133; Dean vr. Davis, 51 Cal. 411. (6) Neither the 
grantor nor one claiming under him ean deny the exist- 
ence of the corporation granted nor can it question its 
capacity to take title after the purchase money has been 
paid. Smith v. Sheeley, 12 Wall. 361; Meyers v. Croft, 
12 Wall. 295; Sloutimore vr. Clurk, 7) Mo. 477; Cooley 
». Warren, 53 Mo. 169; F. R. Co. v. D. L., ete., R., 21 N. 
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J. Eq. 290, and cases cited in opinion; Laflind R. P. 
Co. v. Sinsheimer, 46 Md. 320, and cases cited in opin- 
jon; Baker v. Neff, 73 Ind. 68; Chubb v. Upton, 95 U. 
8. 667; Parrott v. Byers, 40 Cal. 625; Galveston Ry. 
». Cowdry, 11 Wall. 477. 


Ray, J.—This is an action of ejectment to recover 
certain real estate in Kansas City. One Wm. Little is 
the common source of title. The defendant, Merritt, is 
a tenant of the “German Building Association of 
Kansas City.”’ The case was tried by the court without 
a jury, and the court, of its own motion, gave an in- 
struction that, upon the admitted facts and evidence in 
this cause, the finding should be for the defendant. The 
German Building Association of Kansas City recorded 
its articles of association in the recorder’s office at Inde- 
pendence, on January 8, 1870, the object of forming 
said association being the accumulation of a fund, by 
the mutual contribution of its members, which fund was 
to be used in the purchase of lots and lands, and the 
building of dwelling houses, to be sold to its members. 
Afterwards, in July or August, 1873, upon notice to its 
stockholders, and other preliminary proceedings for that 
purpose, the business of said assocation was extended, 
with the view to enable it to loan its accumulated funds, 
upon real estate security, upon terms and conditions to be 
specified by its by-laws, and a certificate of such pro- 
ceedings was recorded in the recorder’s office at Kansas 
City, Missouri, September 24, 1873, a copy of said cer- 
tificate, certified by the recorder, was filed in the office 
of the secretary of state, September 24, 1873, but a cer- 
tified copy of the articles of association was not, as we 
gather from the record, filed in the office of the secretary 
of state until April 19, 1881. 

During the time embraced in these dates, said asso- 
ciation was engaged in its said business, in said city, 
h:ving a board of directors, president, secretary, and a 
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corporate seal. In March, 1872, said association bought 
real estate, embracing that in dispute, from Wm. Little, 
paying him therefor between five and six thousand dol- 
lars. A warranty deed from Little and wife to said 
association was taken, and recorded March 28, 1872, 
and said association took possession and sub-divided the 
land bought into lots, and afterwards built six brick 
buildings upon said lots at a cost of $2,600 or $2,700 
apiece. Two of the lots, it seems, it has sold. At the 
time of its purchase it executed a trust deed to secure 
Little for a part of the purchase money, which was sub- 
sequently released by deed of quit-claim. About six 
years after the execution of his deed to said association, 
and on May 2, 1878, said Little and wife executed a deed 
to John S. Harbison for the property, for a considera- 
tion of fifty dollars, and Harbison, thereafter, deeded to 
Broadwell, the plaintiff, for a consideration named in 
the deed of five hundred dollars. 

The testimony of said Little in regard to said second 
conveyance, and of Harbison in reference to his convey- 
ance to plaintiff, is brief, and in substance as follows: 
Little says: ‘‘l executed the deed in evidence to Mr. John 
S. Harbison. I did not receive five hundred dollars. I 
received fifty dollars. Mr. Titus brought the deed to 
me and asked me to execute it. I told him I would if it 
was all right. I referred him to Mr. Traber, my attorney. 
I took the deed to Mr. Traber, my attorney, and he said 
it was all right for me to sign it. I did sign it and got 
the fifty dollars.”” Q.—‘‘State the purpose for which 
you gave the deed.’”” A.—‘‘ My impression was that 
somebody had an interest in the land, and wanted a deed 
to correct something in my former deed.”’ 

Harbison says: ‘‘I am a practicing attorney at this 
bar. Iam the person who bought the land described in 
the deed from Little to me, and I sold the property to 
plaintiff Broadwell, and executed the deed read in evi- 
dence by plaintiff. Mr. Titus and myself office together, 
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have no other connection. I did not receive five hun- 
dred dollars in cash. I took his, plaintiff’s, note, 
payable in one year after date, and extended the time 
of payment. I took no mortgage or other security on 
the land. I didn’t ask for any.”’ 

The deed from Wm. Little and wife to the German 
Building Association of Kansas City is prior in date, 
and of record, to plaintiff’s deeds, and, if valid, passes 
the title. Its validity is challenged, however, by plain- 
tiff upon the ground that there was no grantee therein 
competent to take, because there was no such corpora- 
tion then authorized, and because of the omission to file 
the articles, or certified copy thereof, with the secretary 
of state. This court has held in a number of cases that 
parties may so deal with a corporation as to be held 
estopped to deny their legality and incorporation. 
Smith v. Sheeley, 12 Wall. 361 ; 57 Mo. 126; 52 Mo. 17; 
35 Mo. 13; 70 Mo. 471; 60 Mo. 252; 62 Mo. 247. In 
the case in 70 Mo., supra, it was held that the execution 
of a note payable to a corporation was an admission 
by the payor of the corporate existence of the payee. 
And it has also been held in this state, in’ harmony 
with the current of authority in other states, that if 
a corporation has violated and forfeited its charter, 
that question should be inquired into by a direct 
proceeding in behalf of the state for that purpose. ‘Sé. 
Louis v. Shields, 62 Mo. 247; 55 Mo. 218; Kansas 
City Hotel Co. v. Hunt, 57 Mo. 126. 

There may have been, for the reasons urged, no cor- 
poration de jure, but we are of the opinion that upon the 
admitted facts and evidence in this case, the plaintiff is 
inno position to urge or make that objection. The deed 
under which the plaintiffs claim, is, we think, in effect 
and substance, a deed of quit-claim only, though not in 
the exact and ordinary form of such deeds, and serves 
to convey only the right, title, and interest, of the 
grantor therein. Butcher v. Rogers, 60 Mo. 138. We 
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do not think that Little, after receiving the large and 
valuable consideration paid him for the land, and 
making his said deed to the association, and taking 
the trust deed from it, and putting it in possession 
thereof, and allowing it to be improved and held under 
his title for years, could, or ought, to be heard to call 
in question the capacity or power of the association to 
take title to the property, and hold or enjoy the same, 
Broadwell, who takes under Little, under his said sub- 
sequent deed, is in no better position. He is in privity 
with, and bound and estopped by what would bind and 
estop said grantor. Smith v. Sheeley, 12 Wall. 361; 
Myers v. Croft, 13 Wall. 295; Cooley 0. Warren, 53 Mo. 
169 : Sloufimore vo. Clark, 70 Mo. 471 and 477: Galves- 
ton Ry. v. Cowdrey, 11 Wall. 477; Chubb v. Upton, 95 
U. S. 667; Hasenrilter vo. Kirchhoffer, 79 Mo. 239, and 
cases cited. 

We see no error prejudicial to the plaintiff, and re- 
quiring us to reverse the cause, in the court’s action in al- 
lowing said association to be made a party and file its an- 
swer. Merritt, the defendant, was its tenant, and it was 
the real and substantial party in interest. The purpose 
of the objection was to controvert the existence and in- 
corporation of the association, which could be: as well 
done, and was done upon the trial. This disposes of 
the only question of practical value to the parties arising 
upon the record, and makes it unnecessary to discuss 
other questions to which our attention has been called. 
This leads to an affirmance of the judgment of the cir- 
cuit court, in which all concur. 
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Kriey v. Tne Crry or Kansas, Appellant. 


1. Municipal Corporation: STREETS: UNSAFE WALL. It isthe duty 
of a city to keep its streets ina reasonably safe condition for persons 
traveling thereon, aud this obligation extends to an unsafe wall, 
standing by the side of the street, after notice of such fact. 





2. : : . Where the person so injured by the falling 
wall was not using the street for any purpose, there can be no re- 
covery from the city for the injury. 


: NUISANCE. A city is not liable for injuries resulting to a 
person from its failure to abate a nuisance existing on private 
property. and not created by its agents, although it had the power 
to do so. 





Appeal from Jackson Circuit Court.—Hon. F. M. 
Buiack, Judge. 


REVERSED. 
Wash Adams and R. H. Field for appellant. 


(1) The decision of this court, when this cause was 
here before (69 Mo. 103), should be overruled. It is in 
direct conflict with the settled rule of this court and else- 
where, that a city is not liable for the failure of its offi- 
cers to exercise powers which are conferred upon it or its 
officers for the good of the public, and not for its cor- 
porate gain or private advantage. Armstrong v. City of 
Brunswick, 79 Mo. 319; Hewison v. New Haven, 37 
Conn. 475. The cases just cited not only sustain the 
principle stated, but they are nuisance cases. See the 
principle further sanctioned in every variety of municipal 
eases. Swinford v. Franklin County, 73 Mo. 279; Hel- 
ler v. Sedalia, 54 Mo. 159; Murtaugh v. St. Louis, 44 
Mo. 479; Hill v. City of Boston, 122 Mass. 344; Clark 
v. Waltham, 128 Mass. 567; City of Nevasta v. Pearce, 
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46 Tex. 526; Freeholders of Sussex v. Strader, 3 Harr. 
(N. J.) 108; Detroit v. Blakely,21 Mich. 84; Dillon on 
Mun. Corp. (3 Ed.) secs. 965, 974, e¢ seg. A municipal 
corporation is no’ liable for damages resulting from a 
failure on the part of its council to perform, or from an 
improper performance of, its legislative or judicial 
powers. Dillon on Mun. Corp. (3 Ed.) sec. 950. The 
power conferred in the charter of Kansas City, in the 
mode it is to be exercised, is essentially legislative. See 
charter; Rivers v. City of Augusta, 65 Ga. 376. (2) The 
deceased was not a traveler on the street, and no person 
except a traveler can recover for injuries received from 
defects in the street or adjacent thereto. J/onmouth o. 
Sullivan, 8 lll. App. 50; Stickney v. City of Salem, 3 
Allen, 374; Blodgett v. City of Boston, 8 Allen, 237; 
Farrell v. Oldtown, 69 Maine, 72; Young v. District of 
Columbia, 3 McArthur (D. C) 137; Thompson on Negl., 
755, note 12; Shearm. & Redf. on Negl., sec. 389; 
Goodin v. City of Des Moines, 55 lowa, 67; Carpenter 
v. City of Cohoes, 81 N. Y. 51; Gillis v. Ry., 58 Pa. St. 
129, 143, 144; Wilson v. Town of Grundy, 47 Conn. 59. 
(3) To hold the city liable, in this case, is saying that 
the legislature intended its officers to go upon private 
property, unlawfully, vi ef armis, in order to save the 
city from a possible lawsuit, for the city could not have 
abated or removed the building complained of without 
first giving the person owning or maintaining it a hearing 
upon the question of its being a nuisance. Pinden o. 
Love, 67 Ga. 190; Shephard v. People, 40 Mich. 487; 
River, etc., v. Behr, 77 Mo. 91; State v. Mott, 61 Md. 
297. (4) The petition does not state, nor does the evi- 
dence show, that the deceased, the daughter of respond- 
ent, was unmarried. R. S., sec. 2121. If her daughter 
was married, respondent cannot recover. J/cNamara 2. 
Slavens, 76 Mo. 329; Ry. v. Kelly, 24Ind. 133; Stafford 
». Drew, 3 Duer, 627; State, etc., v. Matson, 38 Mo. 489; 
See v. Bobst, 8 Mo. 506. (5) Respondent’s instruction 
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was erroneous. Rains v. Ry., 71 Mo. 165; Thompson 
on Negligence, 1256. 


C. O. Tichenor for respondent. 


(1) The city owed a duty to persons passing upon 
the sidewalk, and had that duty been performed, and 
the wall taken down, the child would not have been 
killed. The cause of the death of the child was this 
neglect. The cause of her death would have been the 
same whether the life had been crushed out of her upon 
the street, upon the sidewalk, or beside thereof, on pri- 
vate property. There can be no question but that the 
court declared the law correctly when this case was here 
before. In addition to cases cited in our former brief, 
we cite: Alger v. City, 3 Allen, 402; Harris v. Inhab- 
itants, etc., 128 Mass. 321; Van Normer v. the Mayor, 
etc., 15 Wend. 262; Baker v. Boston, 12 Pick. 184; Ry. 
v. Behr, 7 Mo. App. 345; City v. EF. Ry., 98 Mass. 443; 
2 Dill. Mun. Corp., p. 1030, note a ; p. 1031, sec. 1018. 
(2) It was not necessary to allege or prove that the four. 
teen-year-old child of plaintiff was single. I doubt not 
but that counsel will admit that all start life unmarried ; 
that state will be presumed to exist until the contrary 
be shown. JZrskine v. Davis, 25 Ill. 251. This rule ob- 
tains as to one’s residence, or condition of mind ; a rela- 
tion one shows to exist is presumed until the contrary is 
shown. See cases cited in secs. 269, 275, 276, 279, 281, 
p. 495, Vol. 5, 1 8. U. S. Dig. (3) No objection was 
made below that the verdict was too large, hence the city 
ought not to raise this point here. The instruction given 
for respondent was according to the statute; it did not 
assume that there were any aggravating circumstances, 
and counsel say there was no evidenceof it; if so, the 
instruction did the defendant no harm. The K. C., St. 
Lh. & C. Ry. v. Farrell, 7 Mo. 189. It is not claimed 
that there were any mitigating circumstances. The in- 
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struction is correct. Nagel v. Mo. Pac. Ry., 75 Mo. 666, 
See, also, as to damages in such cases: Railroad v. Bar- 
ron, 5 Wall. 105; Houghkirk v. President, etc., 92 N, 
Y. 223; Pa. Ry. v. Ogler, 35 Pa. 72; N. Pa. Ry. », 
Kirk, 90 Pa. 15; Miss. C. Ry. 0. Caruth, 51 Miss. 77; 
Walters v. C., R. I. &C. Ry., 41 lowa, 71; Hwen v. ¢, 
¢ WN. Ry., 38 Wis. 613; Grotenkemper vo. Harris, % 
Ohio St. 510. 


Buack, J.—The plaintiff sued the defendant because 
of the death of her daughter, a child of fourteen years 
of age, occasioned by the falling of the brick walls of a 
burned building, which stood upon private property, but 
on the line of the street. 

The evidence shows that the northern portion of the 
walls had been left standing for two or three months 
after the fire, and were so unstable as to be dangerous to 
persons passing on the sidewalk, and to the occupants 
of a small house situated some ten feet to the north, 
which also stood on private property and on a line with 
the sidewalk. At the time of the accident, the little 
girl was visiting the occupants of this house ; the wind 
was quite a gale. The walls fell upon the house and into 
the street, crushing the house. The girl was found near 
to, or on the sidewalk, though the pleadings admit she 
was in the house when killed, probably having been at- 
tracted to the front part of the building by a passing 
funeral procession. The defendant had ample notice of 
the condition of the walls before the accident. If the 
defendant is liable at all, it is for a failure to put in force 
and execution its charter powers relating to either streets 
or the abatement of nuisances. 

1. Itis the duty of the defendant to keep its streets 
in a reasonably safe condition for persons traveling 
thereon. Welsh v. City of St. Louis, 73 Mo. 71; Rus- 
sell v. Columbia, 74 Mo. 490. The authorities are quite 
uniform in the middle and western states that for a neg- 
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lect in this respect, the city is liable to the injured party 
without any express statute creating such liability. It 
is true the duty in this respect, so far as travelers are 
concerned, is one of a public character, and generally 
municipal corporations are not answerable in actions of 
tort for the non-execution of powers of that character. 
But the liability for a failure to keep the streets in a 
reasonably safe condition, it is generally said, arises by 
implication from the nature of the subject, and the vast 
powers conferred upon such corporations, including the 
exclusive control of the streets. This obligation is not 
limited to defects existing in the streets; dangerous 
ditches, and excavations by the side of the highways 
must be guarded, and after notice of such defects, the 
city will be liable for injuries to travelers using ordinary 
care, caused by the neglect to put up barriers. Barrett 
v. City of St. Joseph, 53 Mo. 290; Halpinvo. The City 
of Kansas, 76 Mo. 335. The same principle applies to 
an unsafe wall standing by the side of the street. Par- 
ker v. The City of Macon, 39 Ga. 729. 

But in whose favor does this liability exist? Clearly 
to those making proper use of the street at the time of 
the injury. In the case last cited, the plaintiff was upon 
the street engaged in his business, when injured by the 
falling wall. In the Bassett case the duty of the city is 
carefully confined to those using the highway as such. 
Here the deceased was not using the street for any pur- 
pose, and hence there could be no duty owing to her 
from the defendant, because of the defendant’s duty 
with respect to the streets. We think it must follow 
that there can be no recovery for any neglect in this 
respect. 

2. As to persons not using the street, was the city 
bound to abate the nuisance, and is it liable fer a failure 
so todo’ The defendant, by its chartez, has power by 
ordinance to define what shall be a nuisance ; to prevent, 
abate and remove nuisances; and to punish the authors 
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thereof. The ordinance read in evidence includes within 
its definition structures like the walls in question. [It 
declares that all persons causing or keeping a nuisance 
shall be guilty of a misdemeanor, and punished bya 
fine, and if the nuisance exists at the time of the trial, 
the recorder shall direct the marshal to abate the same 
and report the costs which are adjudged to be paid by 
the defendant. It is, also, made the duty of the mar. 
shal and public officers to report all nuisances, and any 
person may also make the complaint and put the ma- 
chinery of the law in operation. This is not a nuisance 
created by the city in the prosecution of some public 
work, nor a nuisance by it suffered to exist on corporate 
property, oron property over which it has exclusive con- 
trol, so that the question for decision narrows itself to 
this, is the defendant liable for a failure on the part of 
the public officers to put the provisions of the ordinance 
in force? 

Many, if not most, of the powers conferred upon 
municipal corporations are of a public character, for the 
non-execution of which the corporation is not liable in 
damages. Murtaugh v. St. Louis, 44 Mo. 479. Others 
are of a private character, for the non-performance of 
which the city is liable, the same as a private corpora- 
tion engaged in a like enterprise. Again, cities are an- 
swerable to others for a wrong, which consists ina 
neglect to perform an absolute, as distinguished from a 
legislative, judicial or discretionary duty. Now, it can- 
not be said that a failure to prosecute the owner of the 
property upon which the walls stood, and to remove 
them, was a neglect to execute any of the powers con- 
ferred upon defendant for private purposes. Nor does 
the charter of any statute make it the absolute duty of 
the city to enforce these charter powers, or this ordi- 
nance passed pursuant thereto. Neither is there any- 
thing in the charter from which we can say such an 
obligation arises by implication. Cities are not bound 
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to see that all of their laws are enforced. Dillon on 
Mun. Corp. (3 Ed.) sec. 950. Such an obligation, as to 
the enforcement of laws, has never been assumed by our 
governments, national, state or municipal. The ordi- 
nance in question does not partake of the nature of a 
contract, but it is a part of the laws passed for the good 
government of the inhabitants of the city. The city is 
no more liable for its non-execution than would be the 
county, if the ordinance were a state statute, and its 
enforcement left to the county officers and inhabitants. 
Hence it has often been held that a municipal corpora- 
tion is not liable in damages for a failure to abate a 
nuisance existing upon private property, and not created 
by its agents, though it has the power so todo. Davis 
o. The City of Montgomery, 51 Ala. 1389; Levy v. The 
City of New York, 1Sandf. (N. Y.) 465; Hewison ». 
The City of New Haven, 37 Conn. 475; Armstrong v. 
City of Brunswick, 79 Mo. 319. There is no material 
difference between the case last cited and that branch of 
this case now under consideration. 

When the case was here before on demurrer to the 
petition, it was ruled that it stated a cause of action (69 
Mo. 102). The petition then and now pleaded the ordi- 
nance only so far as to show that these walls were a 
nuisance within its definition, with an allegation ‘‘ that 
it is defendant's duty to abate all nuisances within its 
limits of a character dangerous to the public.’”’ The re- 
mainder of the ordinance was not before the court. Full 
force was given to the general allegation of duty to 
abate nuisances. The charter furnishes no evidence of 
such duty. ' 

The difference between the case as it was treated and 
considered, on the petition, and as it now stands on the 
evidence, may account in part for the difference in the 
result. But the rules of law, as then stated with respect 
to this class of nuisances, cannot be reconciled with the 
principles asserted in the Armstrong case, nor with the 
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conclusion here reached, and the opinion then filed wil] 
be regarded as overruled. The circuit court should have 
directed a verdict for the defendant on the pleadings 
and evidence. We need not consider the instructions, 
therefore, in detail. 

The judgment is reversed. All concur, 





THE Srate, Appellant, v. EMeRICH. 


1. Pleading, Criminal: INDICTMENT : MANSLAUGHTER UNDER REVISED 
STATUTES, SECTION 1238. An indictment for manslaughter, under 
Revised Statutes, section 1238, must charge that the killing was 
done without a design to effect death, and while the doer of the 
act was engaged in the perpetration or attempt to perpetratea 
crime not amounting toa felony, and it is not sufficient that these 
things may be inferred from the allegations made. Per Sher- 
wood, J. 


2. : : FELONY. In an indictment for a felony causing 
death, it is not sufficient to allege that the assault was feloniously 
made, and that the instrument used was feloniously used, but it 
must be charged that the act itself, which caused the death, was 
felonionsly done. Per Sherwood, J. 





8 :- : STATUTE. An indictment based upon a statute, 
must contain all the forms of expression and descriptive words 
which will bring the defendant precisely within the definition of 
the statute. But where descriptive words are not used im the 
statute in defining the crime, it will be sufficient to use words of 
equivalent import in the indictment, making the charge certain to 
a certain extent. Per Sherwood, J. 





4. : : MANSLAUGHTER: REVISED STATUTES, SECTION 1241, 
An indictment for manslaughter under Revised Statutes, section 
1241, which does not contain the words, ‘‘ pregnant with a quick 
child,” is fatally defective. Per Sherwood, J. 








5. : RETROSPECTIVE STATUTE : REVISED STATUTES, SEC 
TION 1268. Revised Statutes, section 1268, having been amended 
in 1879 by the addition of the words, ‘* but if the death of such woman 
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ensue from the means so employed, the person so offending shall 
be deemed guilty of manslaughter in the second degree,” does not 
apply to an abortion defined therein from which death results, 
where the same was perpetrated prior to the taking effect of the 
Revised Statutes of 1879. 


Appeal from St. Louis Court of Appeals. 
AFFIRMED. 
B. G. Boone, Attorney General, for the state. 


The indictment is sufficient under General Statutes, 
section 7, pa&e 778 (2 Wag. Stat., sec. 7, chap. 42, art. 2.) 
now section 1238, Revised Statutes. The defendant at- 
tempted, without a design to effect death, to produce 
an abortion, and the death of the woman ensued from 
such attempt. This was murder at the common law. 
1 Hale’s Pleas Cr. (1 Am. Ed.) sees. 429, 430; Reg. ». 
Gaylor, 7 Cox Cr. C, 253 ; 1 Whar. on Cr. L. (8 Ed.) sees. 
316, 390; Whar. on Hom. (2 Ed.) sees. 41, 192; Com- 
monwealth v. Keeper of Prison, 2 Ashmead (Penn.) 227; 
Commonwealth v. Jackson, 15 Gray (Mass.) 187; State 
v. Moore, 25 lowa, 128. The perpetration of an abortion 
on a woman pregnant, but not quick with child, is, 
under our statute, only a misdemeanor. Wag. Stat., 
chap. 42, art. 2, sec. 34, p. 450; R. S., sec. 1268. The 
defendant was attempting to perpetrate an offence, 
which, in itself, was a misdemeanor under our statute ; 
from his act a killing resulted, which was murder at the 
common law, and he was properly indicted under section 
7, page 778, (ieneral Statutes; section 1238, Revised 
Statutes, for manslaughter in the first degree. 


R.W. Goode also for the state. 


The indictment was drawn under sections 7, page 446 
and section 34, page 450, Wagner's Statutes. In*the at- 
tempt to procure an abortion, defendant committed man- 
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slaughter in the first degree, by using an instrument upon 
a pregnant woman, whereby her death resulted undersuch 
circumstances as would be murder at the common law, 
The pleader properly omitted charging that Maggie 
Gibbons was ‘‘quick’’ with child, and properly sub- 
stituted therefor the phrase ‘‘ pregnant’’ and ‘‘ big with 
child,”’ as by said sections seven and thirty-four, above 
cited, required. 


Chas. P. and John D. Johnson for respondent. 


(1) Under the indictment there could be no convie- 
tion of either manslaughter in the first or second degree, 
Wag. Stat., chap. 42, art. 2, secs. 9, 10, 34. (2) The 
court erred in giving instructions to the jury concerning 
manslaughter in the first or second degrees; and in re- 
fusing to give the instructions prayed for by defendant. 
(8) The verdict was contrary to the law and the evidence. 
The verdict should have been for a misdemeanor under 
section thirty-four, chapter forty-two, article two, Wag- 
ner’s Statutes, and not for manslaughter in the first, or 
any other degree, if the court could, by any possi- 
bility, construe the indictment as setting forth facts suffi- 
cient to charge a misdemeanor, and that it had jurisdic- 
tion to try the same. 


SHERWOOD. J,—The indictment in this cause is as 
follows: 


‘*STaTE OF MISSOURI, 8s 
‘City or Str. Lovls. . 


‘*St. Louis Criminal Court, March Term, 1879. 


‘*The grand jurors of the state of Missouri, within 
and for the body of the city of St. Louis, aforesaid, now 
here in court, duly empanneled, sworn and charged upon 
their oath, present that Charles P. Emerich, late of St. 
Louis City aforesaid, on the thirtieth day of December, 
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1877, with force and arms in and upon the body of one 
Maggie Gibbons, a woman there and then pregnant and 
big with child, in the peace of the state then and there 
being, did wilfully, feloniously and unlawfully make an 
assault, and then and there unlawfully and feloniously 
use and employ in and upon the body and womb of the 
said Maggie Gibbons, a certain instrument of hard sub- 
stance, the nature and description whereof is to these 
grand jurors unknown, by then and there inserting, 
thrusting and forcing the said instrument into the pri- 
vate parts and’ womb of the said Maggie Gibbons, with 
the intent then and there, and thereby to procure an abor- 
tion or miscarriage of said Maggie Gibbons, the same not 
being necessary to preserve the life of said Maggie Gib- 
bons, and not being advised by a physician to be neces- 
sary for the pupose, and by means and in consequence 
of the employment and use of said instrument in and 
upon said Maggie Gibbons by the said Charles P. 
‘Emerich afcresaid, she, the said Maggie Gibbons, then 
and there became gravely wounded and mortally dis- 
eased of her body, and from the said thirtieth day of 
December, A. D. 1877, to the third day of January, A. D. 
1878, in the city of St. Louis, did languish, and languish- 
ing did live, on which said third day of January, in the 
year and at the city aforesaid, the said Maggie Gibbons, 
of the mortal wound and disease aforesaid, did die; and 
so the grand jurors aforesaid, upon their oath aforesaid, 
do say that the said Charles P. Emerich, the said Mary 
Gibbons in the manner and by the means aforesaid, wil- 
fuly, feloniously and unlawfully did kill, slay and mur- 
der contrary to the form of the statute in such case made 
and provided and against the peace and dignity of the 
state. 





“EK. A. Noonan, 
** Assistant Circuit Attorney.” 
VoL. 87—8 
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Upon this indictment the defendant was tried, ° 
found guilty of manslaughter in the first degree, and his 
punishment was assessed at imprisonment in the peni- 
tentiary for the period of five years. The various statu- 
tory provisions relating to the crime of abortion or 
attempted abortion, are as follows : 

**Section 1241. Manslaughter in second degree. 
Every person who shall administer to any woman, preg- 
nant with a quick child, any medicine, drug, or sub- 
stance whatsoever, or shall use or employ any instrument, 
or other means, with intent thereby to destroy such 
child, unless the same shall have been necessary to pre- 
serve the life of such mother, or shall have been advised 
by a physician to be necessary for that purpose, shall, if 
the death of such child or mother thereof ensue from 
the means so employed, be deemed guilty of manslaugh- 
ter in the second degree.” G. 8., p. 778, see. 10. 

** Section 1268. Abortion. Every physician or other 
person who shall wilfully administer to any pregnant 
woman, any medicine, drug, or substance whatso- 
ever, or shall use or employ any means whatsoever, 
with intent thereby to procure abortion or the mis- 
carriage of any such woman, unless the same shall 
have been necessary to preserve the life of such woman, 
or shall have been advised by a physician to be necessary 
for that purpose, shall, upon conviction, be adjudged 
guilty of a misdemeanor, and punished by imprisonment 
in the county jail, not exceeding one year, or by fine not 
exceeding five hundred dollars, or by both such fine 
and imprisonment; [but if the death of such woman 
ensue from the means so employed, the person so offend- 
ing shall be deemed guilty of manslaughter in the 
second degree.|’’ G.S., p. 781, sec. 34, amended. 

The act with which the defendant is charged oc- 
curred December 30, 1877, and at that time section 34, 
General Statutes, page 781, was in force. Since then, 














OCTOBER TERM, 1885. 


The State v. Emerich. 











—_— 


the section has been amended, and I have given the 
amendatory words in brackets. 

Ii is insisted by counsel for the state that the indict- 
ment is sufficient under section 1238, Revised Statutes, 
which reads: 

‘Section 1238. Manslaughter in first degree. The 
killing of a human being, without a design to effect 
death, by the act, procurement, or culpable negligence of 
another, while such other is engaged in the perpetra- 
tion, or attempt to perpetrate any crime, or misdemeanor 
not amounting to a felony, in cases where such killing 
would be murder at the common law, shall be deemed 
manslaughter in the first degree.”’ G.S., p. 778, sec. 7. 

An examination of this section will, however, readily 
show that the indictment was not framed, or intended 
to be framed upon it, and if it were so intended, it does 
not contain the constituent elements in that section set 
forth. It does not charge that the killing was done 
without a design to effect death, nor that it was done 
while the doer of the act was engaged in the perpetra- 
tion, or attempt to perpetrate, any crime or misdemeanor 
not amounting toa felony. These things may be in- 
Jerred from the allegations made, but this will not 
answer; this is no case for inferences. And although 
the grade of the offence specified in that section is man- 
slaughter in the first degree, and punishable by imprison- 
ment in the penitentiary (R. 8., sec. 1251), and, there- 
fore, a felony (/4., sec. 1676), it ts nowhere charged in 
the indictment that the act itse/f which caused the death 
was feloniously done. It is true, that it is alleged that 
the assault was made feloniously, and that a certain 
instrument was used feloniously, but it is nowhere 
charged that the thrusting, etc., of such instrument was 
feloniously done. This, of itself, would be a fatal de- 
fect. Stale v. Feaster, 25 Mo. 324. 

There is no rule of criminal law more firmly estab- 
lished than that which requires an indictment bottomed 
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on astatute to contain all those forms of expression; 
thoze descriptive words, which will bring the defendant 
precisely within the definition of the statute. Slate 
». Helm, 6 Mo. 263; State v. Ross, 25 Mo. 426. There 
are cases where a less degree of certainty will answer 
than in others, where descriptive words are not used in 
defining the crime, where words of equivalent import, 
making the charge certain to a certain extent will be 
sufficient ; but this case falls short of either standard. 
And there are cases where the pleader attempts to draft 
an indictment under one section, and blunders into 
another ; in such case, the indictment may still charge 
an offence after rejecting surplusage. Slate v. Seward, 
42 Mo. 206. But this is not the case presented. All 
redundant words may be stricken out from the indict- 
ment, and still there will not be enough left to make a 
valid indictment under section 1238. 

Nor will the indictment fare any better when ex- 
amined by the light of the other sections already quoted. 
It is bad, under section 1241, supra, because the de- 
scriptive words, ‘‘pregnant with a quick child,’ are not 
employed. Nor is the indictment good under section 
1268, since that section, at the time of the commission of 
the criminal act, did not apply to cases where death 
ensued in consequence of such act. It follows that the 
defendant was improperly convicted of manslaughter in 
the first degree, and would have been improperly con- 
victed of any degree of -that offence, as the indictment is 
insufficient, viewed in any light or from any standpoint. 
I regret to be compelled to arrive at this conclusion, as 
this record is stained with a crime most atrociously 
cruel and brutal. 

It only remains to say, that the judgment of the 
court of appeals, and its order discharging the defend- 
ant are affirmed. All} concur, except Henry, C. J., who 
dissents; Black, Ray and Norton, JJ., put their con- 
currence only on the last point discussed in the opinion. 











OCTOBER TERM 1885. 





Patton v. The St. L. & S. F. Ry. Co. 











1. 


Patron v. THE St. Louis & San Franctsco RaILbway 


Company, Appellant. 


Evidence : DEPOSITION: FORM OF QUESTION : OBJECTION: PRACTICE. 
Objection cannot be made on the trial to the reading of a deposi- 
tion, merely because the questions are leading, when no such objec- 
tion was made at the time of taking the deposition, where the 
evidence itself is competent. The competency and relevancy men- 
tioned in Revised Statutes, section 2159, relate only to the substance 
of the evidence, and not to the form of the questions. 


Railroads : NEGLIGENCE: ESCAPE OF FIRE: EVIDENCE. Inan action 
against a railroad company for negligently suffering its right of 
way to become covered with dry grass, etc., and negligently per- 
mitting fire to escape from one of its passing locomotives, which 
fire was communicated to plaintiff’s premises, and his property 
thereby destroyed, after plaintiff has offered evidence tending to 
support the allegations of the petition, it is permissible for the de- 
fendant to offer testimony going to show that the engineer and fire- 
man were competent and careful, and that the locomotive was of a 
new and approved make, was supplied with a good spark arrester, 
and had been properly inspected. 





Where there is no dispute as to the 
identity of the loc omotive from which fire escaped and was commu-e 
nicated to plaintiff's premises, it is competent to showthat the sam 
locomotive, on the same trip, and about the same time and place, 
set out other fires in its passage, as raising an inference of some 
weight that there was something unsuitable in its construction or 
management. 


Pleading: PETITION. Where plaintiff sues for damages for the 
destruction by fire of wheat and oats unthreshed and in the stack, 
and corn upon the stalk, the petition covers not only-the grain, but 
the straw and stalks. 


Railroad : DAMAGES BY FIRE: CONTRIBUTORY NEGLIGENCE. It is no 
defence toan action for damages against a railroad company for neg- 
ligently permitting fire to escape from its locomotive and destroy 
plaintiff ’s crops, that the natural growth of grass and stubble was 
allowed to remain on plaintiff's field, and especially is this so when 
there is no evidence going to show that this is out of the usual 
course of husbandry. 
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Appeal from Dade Circuit Court.—Hon. C. G. Burton, 
Judge. 


REVERSED. 
John O’ Day for appellant. 


(1) “A petition stating, without any specification 
of facts, that plaintiff was injured in consequence of the 
negligence of the railroad company in using defective 
machinery, and in running and managing its railway and 
cars, would be fatally defective, and when such allega- 
tions are used in connection with a specific statement of 
a cause of action, they do not enable the plaintiff to re- 
cover on any cause of action except that specifically 
stated.”” Waldhier v. H. & St. Jo. Ry. Co., 71 Mo. 514. 
‘‘The statement in question does not contain an averment 
of a single fact, but only states a conclusion of law, and 
is insufficient as astatement of acause of action.”’ Butts 
v. Phelps, 79 Mo. 302. ‘It is merely a conclusion of 
law; it is not a statement of any fact at all.’’ Rosen- 
berg v. Boyd, 14 Mo. App. 429. ** Under a general alle- 
gation of negligence, the plaintiff cannot recover in this 
action, for this gives the defendant no notice of facts, 
and is only aconclusion.”” Leduke vo. Railroad, 4 Mo. 
App. 485; Lee v. Mfg. Vo., 6 Mo. App. 578; //irrison 
v. Ry. Co., 74 Mo. 364. (2) The issue made oy the plead- 
ing was solely whether the defendant was guilty of neg- 
ligence in allowing its right of way to become covered 
with dry grass and other combustible matter, and the 
court’s instructions should have been confined to this. 
Ely v. St. L., K. C.& N. Railroad, 77 Mo. 34; Buffing- 
ton v. Railroad, 64 Mo. 246; Eden v. H. & St. Jo. Ry. 
Co., 72 Mo. 212; Bell v. H. & St. Jo. Ry. Co., 72 Mo. 50; 
Price v. H. & St. Jo. Ry. Co., 72 Mo. 416; Waldhier >. 
Hi. & St. Jo. Ry. Co., 71 Mo. 514; Kenney vo. H. & St. 
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Jo. Ry. Co., 70 Mo. 252; Carson 0. Cummings, 69 Mo. 
325; Bank v. Murdock, 62 Mo. 70; Weil v. Greene Co., 
69 Mo. 281. (3) The court’s instructions were erroneously 
mere abstractions. Goodwin v. Ry. Co., 75 Mo. 73; 
Young v. Ry. Co., 79 Mo. 341; Zimmermann v. Ry. Co., 
71 Mo. 490. (4) The objection to the leading character 
of the questions in the depositions came too late at the 
trial. Glasgow vr. Ridgely, 11 Mo. 40; Walsh v. Agnew, 
12 Mo. 525; Sheeler v. Speer, 3 Binney, 130. (5) The 
court should not have permitted plaintiff to introduce 
evidence of other fires occurring in the neighborhood of 
the railway the same day as that on which the plain- 
tiff’s wheat was destroyed by fire, without some evidence 
that such fires were occasioned by the particular engine 
in controversy. 1 Redfield on Railways (3 Ed.) 455; 
Baltimore & Susquehanna Railroad v. Woodruff, 4 Md. 
242; Cole v. H. & St. Jo. Ry. Co., 60 Mo. 233; Lester v. 
K. C., St. Jo. & C. B. Ry. Co., 60 Mo. 265. (6) Plaintiff 
could only recover such damages as were averred in his 
petition, and the admission of evidence tending to prove 
damages other than those alleged in his petition, was 
error. Stale ex rel. v. Roberts, 62 Mo. 388; Graves ». 
Severens, 40 Vt. 636; Gilbert v. Kennedy, 22 Mich. 117. 
(7) Whether plaintiff’s failure to protect his stacks and 
other property was contributory negligence, should have 
been submitted to the jury by instructions. Carson >. 
Ry. Co., 7 A. & E. Railway Cases, 501; Linzee v. Rail- 
road, 2) Minn. 411; Ry. Co. v. Brady, 17 Kas. 380; 
Kessee v. Ry. Co., 45 Wis. 222; 6 Allen, 87; 48 Ill. 501; 
78 Pa. St. 295; Coates v. Ry. Co., 61 Mo. 38; Brown »v. 
Ry. Co., 37 Mo. 297; 25 Kas. 420. (8) The instruction 
of the court that the plaintiff is entitled to recover upon 
proof that the fire was communicated from the engine 
directly to plaintiff’s premises, is not warranted by the 
allegations of the petition. Ry. Co. v. Morgan, 72 Ml. 
155. ‘*‘A party cannot make one case by his pleadings, 
and another by his proof.” Tracey v. Rogers, 69 Ill. 
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662; Ry. Co. v. Nichie, 83 Ill. 427. (9) Where the prop- 
erty destroyed is situated on the lands of the owner, dis- 
tant from the right of way, a complaint which alleges 
that the fire was negligently set on the defendant’s right 
of way, but does not allege that it was negligently per- 
mitted to escape from the right of way, is fatally de. 
fective, and states no cause of action. Pittsburg, 
Cincinnati & St. Louis Ry. Co. v. Hixon, 79 Ind. 111; 
Pittsburg, etc., Ry. Co. v. Culver, 60 Ind. 469; Higgins 
v. Dewey, 107 Mass. 494; 13 A. & E. Railway Cases, 456, 
458, and cases there cited. 


Goode & Cravens for respondent. 


(1) The petition not only states a good cause of 
action, but the proof was competent and relevant under 
its allegations. Lynn v. C., R. I. & P. Ry. Co., 75 Mo. 
167; Schneider v. Mo. Pac. Ry. Co., 75 Mo. 295; Meyer 
v. A. & P. Ry. Co., 64 Mo. 542; Mack vo. St. L., KC & 
N. Ry. Co., 77 Mo. 232; Werner v. Citizens’ Ry. Co., 
81 Mo. 368. (2) There was no substantial error or injus- 
tice done the defendant in the exclusion of the parts of 
depositions complained of. The court will not reverse 
this case because the court below may technically have 
erred in excluding some parts of the depositions. State 
ex rel. v. Edwards, 78 Mo. 473; Birney v. Sharp, 78 
Mo. 73. (3) The instructions given by the court taken 
together, presented the case fairly to the jury, and the 
judgment should be affirmed. Henchen et al. v..0’ Ban- 
non, 56 Mo. 289; McKeon v. Citizens’ Ry. Co., 43 Mo. 
405; Porter v. Harrison, 52 Mo. 524; Clements v. Ma- 
loney, 55 Mo. 352. (4) It was not error to admit evidence 
of other fires set out by the same engine on the same trip 
and about the same time. (5) The evidence as to what 
property was destroyed, and the amount of plaintiff’s 
damages was strictly confined to the allegations contained 
in the petition. (6) The instruction asked by the de- 
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fendant on the subject of contributory negligence on 
part of plaintiff was properly refused. Such is not the 
law. Any supposed negligence of the plaintiff in not 
plowing around his field or stacks prior to the escape of 
fire, would afford no excuse to defendant for the negli- 
gence in failing to keep its right of way clean, and in the 
subsequent negligent escape of fire. Werner v. Citizens’ 
Ry. Co., 81 Mo. 368; Scoville v. H. & St. Jo. & B. B. 
Railroad, 81 Mo. 434; Karle v. K. C., St. Jo. & C. B. 
Railroad, 55 Mo. 476. 


Buiack, J.—In November, 1880, a fire started on the 
right of way of the defendant, and thence spread to 
plaintiff’s stubble field, which adjoined ‘the railroad, and 
thence continued to his cornfield, destroying his stacks 
or ricks of unthreshed wheat and oats, and ten or fifteen 
acres of corn on the stalk. For the damage thus done 
he sues the defendant, and alleges that through the neg- 
ligence of defendant’s servants it suffered the right of 
way to become covered with dry grass, etc., and negli- 
gently permitted fire to escape from one of its locomo- 
tives, by reason of all of which the property was 
destroyed. 

1. After the plaintiff made proof tending to support 
the issues on his part, including evidence to the effect 
that the fire started from burning coals or cinders as large 
as a hen’s egg, found on the track immediately after the 
locomotive in question passed, and that this locomotive 
threw out an unusual amount of sparks, the defendant 
offered to read several depositions. Much of the evidence 
in these depositions was excluded. The excluded testi- 
mony tended to show that the engineer and fireman were 
competent and careful persons, and that the locomotive 
was of a newand of anapproved make, and was supplied 
with a good spark arrester, and had been inspected, etc. 
The objection made to the evidence was that the questions 
were leading, and that nearly all of them were leading 
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does not admit of a doubt, but the objection was not 
made at the time of taking the depositions, though plain- 
tiff appeared and cross-examined the witnesses. The ob- 
jection, coming as it did for the first time on trial, was 
too late. The competency and relevancy mentioned in 
section 2159, Revised Statutes, relates to the substance 
of the evidence, and not to the form of the questions, 
Glasgow ©. Ridgeley, 11 Mo. 34; Walsh ». Agnew, 12 
Mo. 525; For v. Webster, 46 Mo. 182. The evidence 
was both relevant and competent, for an inspection of 
the instructions will show that the case did not go to the 
jury solely on the ground of negligence in allowing the 
grass to accumulate on the right of way. Indeed, it was 
negligence, in consequence of which fire escaped from 
the engine, which constitutes the central feature of all of 
the instructions. We need scarcely add that the answer 
of Karney to the sixty-first question was hearsay, and, 
of course, properly excluded. 

2. Several persons assisted in arresting the progress 
of the fire, and one of them stated that he noticed other 
fires along the line of the road just after he saw this one, 
and the plaintiff stated that he saw another fire east and 
one west along the road at the same time. Wade says 
as they went back to their work they saw fires east and 
west; the one west was at McKibbon’s field, along the 
right of way, and was three-quarters of a mile off; the 
one east was a mile or more off, and was up in the wood; 
could see the smoke, but could not see the fire; could 
not say that it was on the right of way, but was in that 
direction. On cross-examination he says the one at Me- 
Kibbon’s field was on the right of way, that no trains 
other than the one in question passed while they were 
there. There was other evidence tending to show that 
one other train did pass while the persons before named 
were arresting the fire. All this evidence as to the other 
fires was admitted over the objections of defendant. 
There is no dispute in this case about the identity of the 
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locomotive which set the grass on fire communicated 
to plaintiff’s farm, and the only question is, does this- 
evidence tend to show that this engine was negligently 
equipped or managed. The evidence must be taken in 
connection with that before mentioned, and also with the 
evidence which tended to show that the train—a freight 
train—was going at the rate of thirty miles an hour, and 
that the engine threw out an unusual amount of sparks 
and cinders. It would certainly be competent to show 
that this engine on this trip, and about the same time set 
‘out other fires in its passage, ‘as raising an inference of 
some weight that there was something unsuitable in its 
construction or management. In my opinion all of this 
evidence was competent, though the fire to the east was 
not located with entire accuracy, and I do not regard 
Kenney v. Ry. Co., 70 Mo. 244, as opposed to this con- 
clusion. The majority of the court are of the opinion 
that the evidence of the fire west, at McKibbon’s field, 
was properly received, and a majority of the court, also, 
hold that the evidence of the fire east was not sufficiently 
definite as to the location, and should have been ex- 
cluded. 

3. The plaintiff sues for the wheat and oats un- 
threshed and in the stack, and corn on the stalk. The 
complaint that evidence was received of the value of the 
straw and stalks is not well taken. The petition covers 
not only the grain, but also the straw and stalks. If 
damages are still claimed for more acres of pasture than 
are described in the petition, it should be amended. The 
instructions given are in entire accord with a long line of 
cases in this state of the character of the one here in 
question, and need not be considered in detail. 

4. The defendant asked, and the court refused to 
give the following instruction: ‘‘That if the jury find, 
from the evidence, that the plaintiff stacked his wheat 
and oats, and left his corn in a field through which the 
track and right of way of the defendant run and left his 
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stacks and corn surrounded by dry grass, weeds, stubble, 
and other combustible matter in time of drouth, which 
dry grass, weeds, stubble, and other combustible matter, 
extended from said stacks and corn to the right of way 
and track of defendant, and that plaintiff did not plow 
around his stacks of corn or burn the dry grass, weeds, 
stubble, or other combustible matter around the same, or 
take such other precaution to protect his property from 
fire, as a prudent man would ordinarily take to protect 
his property, similarly situated, from fire, and that leay. 
ing his property so exposed contributed directly to plain: 
tiff’s loss, he cannot recover.”’ 

On the one hand the evidence tended to show that 
the defendant’s right of way had become foul with dry 
grass, cut and dry briars and brush, forming combustible 
matter up to the ends of the ties. There was a strip of 
blue grass four or five feet wide at the outer edge of the 
right of way where there had been a worm fence, but at 
the time of the fire the fence was of wire. On the other 
hand, plaintiff’s field, to which the fire from the right of 
way first communicated, was a wheat stubble field, and 
in which fox tail and other grasses had grown up since 
harvest. The field had been pastured some with calves 
and sheep. The stacks of grain were not fenced, but 
were nearly a quarterof a mile from the railroad. Plain- 
tiff had not plowed around the field, nor had he run far- 
rows around the stacks. It is on this evidence the 
refused instruction was asked. 

In Smith v. Ry. Co., 37 Mo. 287, there was evidence 
tending to show that a windrow of dry grass and weeds 
had been blown up against some trees on the edge of 
plaintiff’s land. It was said there that an instruction on 
contributory negligence might well hive been given, and 
in the same connection it was also said: ‘‘ But in this 
we would not be understood as saying that the plaintiff 
could be charged with negligence in not keeping down 
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sin his orchard.”” In Fitch v. Pacific Ry. Co., 45 
Mo. 322, there was evidence to the effect that dead and 
dry grass, easily ignited, and of that year's growth was 
allowed to remain in the plaintiff’s field, and it was held 
this was too remotes to found a defence of contributory 
negligence upon, where the fire started by reason of neg- 
ligence of defendant in suffering sparks and cinders to 
escape from the smoke stack. The doctrine of that case 
was approved in Lester v. Ry. Co., 60 Mo. 269, as we 
understand that case, and was certainly, in terms, ap- 
proved in Coates v. M., K. & T. Ry. Co., 61 Mo. 38. In 
the last case plaintiff had suffered shavings to lie around 
his house, which was under construction and situated 
one hundred feet from the road and ina village. Under 
these circumstances it was held that the question of con- 
tributory nezligence on the part of the plaintiff should 
have been submitted to the jury; even there it is said 


the main question grew out of other instructions. 
76 Mo. N 


I understand Palmer v. Mo. Pac. Ry. Co., 
917, to be in the line of Fitch 0. Pacific Ry, 00. oy ——~ 
the question now under consideration. ‘Under the in- 
structions given in the case at bar the jury must have 
found that defendant was guilty of negligence in permit- 
ting fire to escape from the engine. This being so, under 
the decisions before noted, it was no defence that the 
natural growth of grass and stubble were permitted to 
remain on the plaintiff’s field, and especially is this so 
when there is not a particle of evidence going to show 
that this was out of the usual course of husbandry. The 
railroad has the power to acquire and condemn a right of 
way of a width more than sufficient for a mere road bed. 
It must have, and has, the right to use fire in the conduct 
of its business. It should use reasonable diligence to the 
end that its engines are supplied with good spark 
arresters, and prudently operated, and that the right of 
way is kept reasonably free from combustible matter. If 
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negligent in these respects it is liable to one damaged 
thereby who is guilty of no actual negligence in the uge 
of his property contributing to the loss. 

The us2 of farm land for the annual production of 
crops thereon and the usual incidents thereto is not neg. 
ligence on the part of the owner. If there is no negli- 
gence on the part of the railroad, and still sparks do 
communicate to adjacent property, as is sometimes the 
case, then the adjacent owner has noremedy. He useg 
his property subject to such casualties. The rule, an- 
nounced in Fitch v. Pacific Ry. Co., has the support of 
the following authorities: Flynn v. Ry. Co., 40 Cal, 
14; Vaughn ov. Taff Vale Ry. Co., 3 Hurl. & Nor. 743; 
and 5 Jd. 679; Salmon v. Ry. Co., 38 N. J. L. 5; 39 N, 
J. L.209. Farmers may cultivate and use their premises 
in a manner customary among farmers, and are not bound 
to use unusual means to guard against the negligence of 
the railroad company ; they are not bound to expect the 
company will be guilty of negligence. Philadelphia é 
Reading Ry. Co. v. Hendrickson, 80 Pa. St. 182; Sher- 
man and Red. on Neg. (3 Ed.) sec. 335. The court prop- 
erly refused to give the instruction on contributory 
negligence. As to this, Sherwood, J., dissents, the other 
judges concur. 

For the error in excluding and admitting evidence 
before noted the judgment is reversed and the cause 
remanded. The other judges concur, except as befare 
stated, 
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OunsBuRG, Administrator, et al., Appellant, v. TURNER 
et al. 


Equity : INJUNCTION : CLOUD UPON TITLE : ADVERTISEMENT : RECEIVER 
TRUSTS AND TRUSTEES. After the death of the maker of certain 
notes secured by a deed of trust, there was a default in the pay- 
ment of the notes, and a sale of the property by the trustees, at 
which the owner of the notes became the purchaser, and under 
whicli he went into possession. The amount of the principal note 
was not realized at the sale, and the payee assigned the same for 
collection, the assignee to pay the expenses of collection, and to re- 
tain one-half the amount collected. The assignee employed the 
trustees, who were attorneys, to make the collection, they to re- 
ceive a percentage as compensation. Several years afterwards, the 
payee of the notes discovered that the foreclosure sale was void, 
because of a failure to comply with the terms of the deed of trust 
in the matter of the advertisement of sale, and thereupon, under 
his direction, the trustees re-sold the property under the deed of 
trust. The advertisement complied with the terms of the deed of 
trust, but did not state who was the grantor therein. The maker's 
estate was insolvent, and his widow and minor children applied for 
an injunction to restrain the sale, or the removal of the trustees, 
and for an accounting. Held, that the bill contained no equity ; 
that the first sale was no cloud upon the title ; that the second ad- 
vertisement was sufficient ; that the mortgagee in possession, not 
having refused to account, there was no ground for the appoint- 
ment of a receiver; that the trustees were not interested in the 
trust debt, and properly, upon learning of their mistake,re-assumed 
their duties as trustees. 


Appeal from St. Louis Court of Appeals. 
AFFIRMED. 
Louis Gottschalk for appellants. 
Thos. T. Gantt for respondents. 


' SHERWOOD, J.—Approving the opinion of the St. 
Louis court of appeals, the judgment of that court is 
hereby affirmed. See 13 Mo. App. 533. All concur. 
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Youne, Administrator, v. PowEt., Appellant. 


1. Agency : BURDEN OF PROOF. Where one receives money as the 
agent of another, the burden is on him, in an action to account 
therefor, to show that he repaid it to his principal, or otherwise 
disposed of it by the latter’s direction. 


2. Reference: WAIVER. It is too late to object for the first time 
after the trial and filing of the referee’s report to the reference of 
the cause because it was one not properly referable. 


Appeal from St. Louis Court of Appeals, 
AFFIRMED. 
R. B. Vineyard and B. D. Lee for appellant. 


(1) The third count of the petition dves not state 

a good cause of action. Mc Williams v. Allan, 45 Mo. 
e 573. This objection can be raised for the first time in the 
Supreme Court. Slate ex rel. v. Griffith, 63 Mo. 547; 
Peltz v. Eichele, 62 Mo. 171. (2) The cause was not a 
proper one for reference. Dooley v. Barker, 2 Mo. 
App. 325. (3) Treating the s*cond count asa proceeding 
in equity for an accounting, the appellate court should 
review the evidence and reverse the judgment if the find- 
ing of the lower court is against its weight. Forrester 
v. Scoville, 51 Mo. 268; Morey v. Staley, 54 Mo. 419; 
Knowles v. Mercer, 16 Mo. 455; Ely v. Ownby, 59 Mo. 
437; O’ Neil v. Capelle, 62 Mo. 2)8. (4) The referee 
erred in finding the issues for plaintiff. There is no 
evidence controverting defendant's claim of settlement. 


J. E. McKeighan and Alezander Young for re 
spondent. 
(1) The case was properly referred. The record 


shows this was done by consent of parties and it was too 
late when the report was filed to raise the objection that 
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the case was not a proper one for reference. (2) The 
second count of the petition states a good cause of ac- 
tion. (3) The report of the referees and the decision 
upon the issues made by the second count and the 
answer and counter-cliims were correct and should 
stand. The evidence showed defendant was but an 
agent of Levy and not his partner. Campbell v. Dent, 
54 Mo. 325; Wiggins vo. Graham, 51 Mo. 17; Story on 
Part., see. 49 (4) The referees heard all the evidence, 
and their findings, when approved by the court below, 
must stand. The report of referees is like the verdict of 
a jury, and will not be set aside by an appellate court, if 
it has substantial testimony to sustain it. Benevolent 
Association v. Kribbe, 43 Mo. 37; Franz ov. Dietrich, 
49 Mo. 95; Hoyt vo. Clark, 8 Mo. App. 565; Roemmich 
». Wamayanz, 8 Mo. App. 576; Sf. Louwis Stoneware 
Co. v. Patridge, 8 Mo. App. 217; Murphy v. Jones, 7 
Mo. App. 570-71; Bank of North America v. Tamblyn, 
7 Mo. App. 571. 


Henry, C. J.-—This is an action instituted in the 
circuit court of the city of St. Louis by plaintiff, as 
administrator of Jonathan Levy, deceased, to compel 
defendant to account for moneys received by him, as the 
agent of Jonathan Levy. It was clearly proved that he 
received, on drafts remitted to him by Levy, about 
$30,000. One-half of that amount defendant claimed as 
a co-partner of Levy, in mercantile adventures in Mon- 
tana territory, and the balance, he testified, he paid to 
Levy in 1874. He failed to prove the alleged co-partner- 
ship, and there is abundant evidence to sustain that 
finding of the referees. Having received the money as 
the agent of Levy, to be held by him for Levy, it de- 
volved upon him to prove that he had repaid it to Levy 
or otherwise dispose of it, by Levy's direction. He 
testified that he and Levy had a settlement in 1864, of 
all mutters between them, and proved a division of lands 
held by them in common, and the execution of deeds by 
VoL. 87—9 
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negligent in these respects it is liable to one damaged 
thereby who is guilty of no actual negligence in the use 
of his property contributing to the loss. 

The use of farm land for the annual production of 
crops thereon and the usual incidents thereto is not neg- 
ligence on the part of the owner. If there is no negli- 
gence on the part of the railroad, and still sparks do 
communicate to adjacent property, as is sometimes the 
case, then the adjacent owner has noremedy. He uses 
his property subject to such casualties. The rule, an- 
nounced in Fitch v. Pacific Ry. Co., has the support of 
the following authorities: Flynn v. Ry. Co., 40 Cal. 
14; Vaughn ov. Taff Vale Ry. Co., 3 Hurl. & Nor. 743; 
and 5 Jd. 679; Salmon v. Ry. Co., 38 N. J. L. 5; 39 N, 
J. L.299. Farmers may cultivate and use their premises 
in a manner customary among farmers, and are not bound 
to use unusual means to guard against the negligence of 
the railroad company ; they are not bound to expect the 

rm company will be guilty of negligence. Philadelphia & 
; Reading Ry. Co. v. Hendrickson, 80 Pa. St. 182; Sher- 
man and Red. on Neg. (3 Ed.) sec. 335. The court prop- 
erly refused to give the instruction on contributory 
negligence. As to this, Sherwood, J., dissents, the other 

judges concur. 

For the error in excluding and admitting evidence 
before noted the judgment is reversed and the cause 
remanded. The other judges concur, except as befare 
stated. 
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OunsBuRG, Administrator, et al., Appellant, v. TURNER 


et al. 


Equity : INJUNCTION : CLOUD UPON TITLE: ADVERTISEMENT : RECEIVER 


TRUSTS AND TRUSTEES. After the death of the maker of certain 
notes secured by a deed of trust, there was a default in the pay- 
ment of the notes, and a sale of the property by the trustees, at 
which the owner of the notes became the purchaser, and under 
whicli he went into possession. The amount of the principal note 
was not realized at the sale, and the payee assigned the same for 
collection, the assignee to pay the expenses of collection, and to re- 
tain one-half the amount collected. The assignee employed the 
trustees, who were attorneys, to make the collection, they to re- 
ceive a percentage as compensation. Several years afterwards, the 
payee of the notes discovered that the foreclosure sale was void, 
because of a failure to comply with the terms of the deed of trust 
in the matter of the advertisement of sale, and thereupon, under 
his direction, the trustees re-sold the property under the deed of 
trust. The advertisement complied with the terms of the deed of 
trust, but did not state who was the grantor therein. The maker's 
estate was insolvent, and his widow and minor children applied for 
an injunction to restrain the sale, or the removal of the trustees, 
and for an accounting. Held, that the bill contained no equity ; 
that the first sale was no cloud upon the title ; that the second ad- 
vertisement was sufficient ; that the mortgagee in possession, not 
having refused to account, there was no ground for the appoint- 
ment of a receiver; that the trustees were not interested in the 
trust debt, and properly, upon learning of their mistake,re-assumed 
their duties as trustees. 


Appeal from St. Louis Court of Appeals. 


AFFIRMED. 





Louis Gottschalk for appellants. 
Thos. T. Gantt for respondents. 


SHERWOOD, J.—Approving the opinion of the St. 


Louis court of appeals, the judgment of that court is 
hereby affirmed. See 13 Mo. App. 533. All concur. 
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Youne, Administrator, v. PowEty, Appellant. 


1. Agency: BURDEN OF PROOF. Where one receives money as the 
agent of another, the burden is on him, in an action to account 
therefor, to show that he repaid it to his principal, or otherwise 
disposed of it by the latter’s direction. 


2. Reference: warvER. It is too late to object for the first time 
after the trial and filing of the referee’s report to the reference of 
the cause because it was one not properly referable. . 


Appeal from St. Louis Court of Appeals. 
AFFIRMED. 
R. B. Vineyard and B. D. Lee for appellant. 


(1) The third count of the petition dves not state 
a good cause of action. Mc Williams v. Allan, 45 Mo. 
573. This objection can be raised for the first time in the 
Supreme Court. Slate ex rel. v. Griffith, 63 Mo. 547; 
Peliz v. Hichele, 62 Mo. 171. (2) The cause was not a 
proper one for reference. Dooley v. Barker, 2 Mo. 
App. 325. (3) Treating the second count asa proceeding 
in equity for an accounting, the appellate court should — 
review the evidence and reverse the judgment if the find- 
ing of the lower court is against its weight. Forrester 
v. Scoville, 51 Mo. 268; Morey v. Staley, 54 Mo. 419; 
Knowles v. Mercer, 16 Mo. 455; Hly v. Ownby, 59 Mo. 
437; O’ Neil v. Capelle, 62 Mo. 28. (4) The referee 
erred in finding the issues for piaintiff. There is no 
evidence controverting defendant’s claim of settlement. 


J. FE. McKeighan and Alexander Young for re- 
spondent. 


(1) The case was properly referred. The record 
shows this was done by consent of parties and it was too 
late when the report was filed to raise the objection that 
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the case was not a proper one for reference. (2) The 
second count of the petition states a good cause of ac- 
tion. (3) The report of the referees and the decision 
upon the issues made by the second count and the 
answer and counter-claims were correct and should 
stand. The evidence showed defendant was but an 
agent of Levy and not his partner. Campbell v. Dent, 
54 Mo. 325; Wiggins v. Graham, 51 Mo. 17; Story on 
Part., sec. 49 (4) The referees heard all the evidence, 
and their findings, when approved by the court below, 
must stand. The report of referees is like the verdict of 
a jury, and will not be set aside by an appellate court, if 
it has substantial testimony to sustain it. Benevolent 
Association v. Kribbe, 48 Mo. 37; Franz v. Dietrich, 
49 Mo. 95; Hoyt v. Clark, 8 Mo. App. 565; Roemmich 
». Wamaganz, 8 Mo. App. 576; St. Louis Stoneware 
Co. v. Patridge, 8 Mo. App. 217; Murphy v. Jones, 7 
Mo. App. 570-71; Bank of North America v. Tamblyn, 
7 Mo. App. 571. 


Henry, C. J.-—This is an action instituted in the 
circuit court of the city of St. Louis by plaintiff, as 
administrator of Jonathan Levy, deceased, to compel 
defendant to account for moneys received by him, as the 
agent of Jonathan Levy. It was clearly proved that he 
received, on drafts remitted to him by Levy, about 
$30,000. One-half of that amount defendant claimed as 
a co-partner of Levy, in mercantile adventures in Mon- 
tana territory, and the balance, he testified, he paid to 
Levy in 1874. He failed to prove the alleged co-partner- 
ship, and there is abundant evidence to sustain that 
finding of the referees. Having received the money as 
the agent of Levy, to be held by him for Levy, it de- 
volved upon him to prove that he had repaid it to Levy 
or otherwise dispose of it, by Levy’s direction. He 
testified that he and Levy had a settlement in 1864, of 
all matters between them, and proved a division of lands 
held by them in common, and the execution of deeds by 
VoL. 87—9 
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each to the other, to consummate a partition, and other 
witnesses testified to having heard Levy say that he and 
defendant had had a settlement. So far as the lands 
held by them in common are concerned, there is no 
doubt that there was a settlement; but there was a 
matter of $30,000 received by defendant in drafts sent by 
Levy from Montana, and over $10,000 collected by de- 
fendant for Levy in St. Joseph of rents, for which, 
except about $11,000, he exhibited no receipts, no 
memorandum, no book account, nothing to show what 
disposition he made of that large amount of money. 

It is incredible that a man of defendant's knowledge 
of business should have had such large dealings and 
settlements with an old man, seventy years of age, en- 
feebled in body and mind, known to have entrusted the 
management of his business to defendant for years 
without taking a receipt for the money he paid him, or 
having a witness to the settlement, or payments, or even 
making a memorandum of dates and amounts. In this 
connection if may be mentioned, that Mr. Levy was a 
man of abstemious and parsimonious habits, supposed 
to be a man of wealth, and so reported by defendant 
himself, and yet, at his death, but little property or 
money belonging to him was found by his administrator. 

On all the issues of fact the referees made findings, 
and their report is similar to and stands, in some re- 
spects, as the verdict of a jury, and will not be dis- 
turbed, if there was testimony to sustain it. Benevolent 
Association v. Kribben, 48 Mo. 37; Franz v. Dietrick, 
49 Mo. 95. There was a conflict of evidence, on all the 
issues of fact; but we are clearly of the opinion, that 
the preponderance of the evidence, on every issue found 
against the defendant was on the side of the plaintiff. 
It was too late for the objection, made after the report 
of the referees was filed, that it was not a proper cause 
for reference. By consent of the parties, it was re- 
ferred to Wm. F. Smith and J. H. Wieting to try the 
whole issue thereon, and if, subsequently, plaintiff 
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abandoned or dismissed as to, what defendant contends 
were, the only counts which were referable, it was his 
duty to ask the court to vacate the order of reference ; 
but instead of this, he proceeded to try the cause before 
the referees, and made no objection until their report 
was filed. It isa very able report, and treating this as 
an equity cause in which it is our province and duty to 
examine all the evidence, and, if we think the finding 
erroneous, to set them aside, yet we would not interfere 
with the findings in this cause, because we are of the 
opinion, upon a careful examination of the testimony, 
that the findings of the referees were such as the evi- 
dence, not only warranted, but required. The report of 
the referees was approved by the circuit court, and judg- 
ment entered against defendant, which, on appeal to the 
St. Louis court of appeals was affirmed, and we affirm 
the judgment. All concur. 





GiTcHELL, Appellant v. MESsSMER. 


Ejectment : TAX SALE: REAL ESTATE OF WIFE. A wife’s interest in 
her real estate belonging to her before her marriage is not affected 
by a tax suit and sale to which she was not a party, and the pur- 
chaser atsuch sale cannot recover in an action of ejectment 
against her tenant, although the husband was a party to the tax 
suit. 


Appeal from St. Louis Court of Appeals. 
AFFIRMED. 
Termann & Reyburn for appellant. 


(1) Ejectment, in this state, does not determine 
the ultimate title to the land, but only the present right 
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of possession. Hoff v. Thompkins, 66 Mo. 225; 
Miller v. Bledsoe, 61 Mo. 96. (2) In the land owned by 
the wife, where the deed does not create a separate 
estate, the husband has awell defined and valuable in- 
terest. Cooper v. Ord, 60 Mo. 430; Grant v. White, 
42 Mo. 260; Hall v. Stephens, 65 Mo. 670; Bledsoe »v. 
Simms, 53 Mo. 308; Paul v. Leavitt, 53 Mo. 595, 
(3) This interest of the husband is sufficient: to bring 
the property within the jurisdiction of the court, in an 
action to enforce the state’s lien for back taxes. Git- 
chell v. Kreidler, 84 Mo. 472; Stafford v. Fizer, 82 Mo. 
393. (4) In possesory actions the husband is the only 
necessary or proper party. Bryan v. Wear, 4 Mo. 106; 
Beal v. Harman, 38 Mo. 439 ; Wilson v. Geraghty, 70 Mo. 
519; Danner v. Berthold, 11 Mo. App. 351. (5) Back 
taxes are a charge on the realty, and are not a personal 
debt of the owner. 2 R. 8., of Mo. of 1879, sections 
6,831, 6,832, 6,836, 6,838 and 6,853. (6) The state’s lien 
for taxes is superior to every other lien or interest in the 
property, and a sheriff's deed enforcing this lien con- 
veys the superior title which will prevail inan action of 
ejectment. Stafford v. Fizer, supra; Gitchell ». 
Kreidler, supra ; Boatmen’s Savings Bank »v. Greve, 
84 Mo. 477; Powell v. Gray, not yet reported; Meyer 
v. Bussett, not yet reported. 


Joseph S. Dobyns for respondent. 


(1) Hilton had no interest in the land at the time 
the back tax suit was brought. He was only a judg- 
ment creditor of Socrates Newman and his judgment was 
satisfied prior to the institution of the suit. (2) Bigelow 
had no interest in the land at the time the back tax 
suit was brought. (3) If plaintiff acquired any interest 
under the sheriff ’s deed it must have been under the judg- 
ment against Socrates Newman. But he had no ven- 
dible interest under execution on a judgment against 
him alone. R. S., sec. 3295. Newman could himself 
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make no conveyance of the land. Wannell v. Kem, 51 
Mo. 110. The sheriff’s deed conveyed no interest held 
by the husband in the land by virtue of his marital 
rights. Clark v. Rynex, 53 Mo. 380. 


Buiack, J.—Ejectment commenced against both 
Messmer and Socrates Newman, but dismissed as to the 
latter. Lina Newman before her marriage with Soc- 
rates Newman owned the property in question. There 
are children of that marriage now living, In 1865 
Newman and wife leased the property to Bigelow and 
Jeffs, for a period of ten years with right of renewal. 
Jeffs assigned his interest in the lease to Bigelow and 
Griffin, who continued to be the lessees until 1874, when 
Bigelow became sole tenant and so continued until 1875, 
when the lease expired. There was no renewal, but for 
failure to pay rents, etc., the lease was forfeited and 
surrendered to the lessors. Bigelow then became tenant 
from month to month, until 1880 when defendant, 
Messmer. became the tenant of Mrs. Newman paying 
the rents to heralone. The plaintiff claims title under 
a judgment recovered in a suit commenced by the col- 
lector in 1878, to enforce the lien against the property 
for unpaid taxes thereon for the years from 1871 to and 
including 1876. Mrs. Newman was not made a defendant 
in that suit, but Socrates Newman, Bigelow and Hilton 
were. This ejectment suit was begun in 1881. 

It is not claimed that the purchaser at the sale for 
unpaid taxes acquired any interest in the property be- 
cause of the fact that Hilton was a defendant to the tax 
suit, nor can it be maintained that he acquired any title 
which will assist him in this suit because Bigelow was 
a defendant, for the lease was forfeited and surrendered 
in 1875, and Bigelow had no right to or in the property 
when this suit was commenced. Even his right as 
tenant from month to month had expired before that 
time. 

Mrs. Newman, as we have seen, was not made a de- 
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fendant to the tax suit, and it is hardly necessary to say 
that her interests in and to the property were not 
affected by those proceedings. If the plaintiff acquired 
any interest through the sheriff ’s tax sale it was that of her 
husband and thatalone. Now by the statute (sec. 3295), 
he could not make any valid conveyance of the rents, 
issues or products of the property, or of any interest in 
the real estate. Any such conveyance by him alone 
would be of no force or effect whatever. Without her 
consent, evidenced by deed, he had no right to sell the 
rents of her lands. Silvey v. Summer et al., 61 Mo. 
253. His marital interest, whatever it may be, is not 
vendible on execution for his debts. He could not by 
his own act deprive her of the use of the property. It 
is clear the plaintiff is in no better position than the 
husband. — 

It must follow that plaintiff should fail in this 
suit, though the tax suit was an effort to enforce a lien 
which attached to the property. Affirmed. All concur. 





Dyer ef al., Plaintiffs in Error, v. BAUMEISTER é al. 


1. Suit to Quiet Title: STATUTE: EVIDENCE, In an action under Re- 
vised Statutes, sections 3562 and 3563, to quiet title to land, evidence 
offered by the plaintiff that he is the owner in fee is properly ex- 
cluded. It is sufficient for him to show that he is in the actual pos- 
session of the property, claiming either an estate of freehold, or an 
unexpired term of not less than ten years. 


2. : : POSSESSION. The possession of plaintiff is insuffi- 
cient to maintain the suit where it is merely nominal and obtained 
by an act of trespass, for the sole purpose of instituting the pro- 
ceeding, so as to shift the burden of establishing the title on the 
defendant. 








-. The statutory proceeding to quiet title was not intended as 
a substitute for the action uf ejectment. 
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Error to St. Louis Court of Appeals. 
AFFIRMED. 


FE. P. Johnson and T. A. Russell for plaintiffs in 
error. ‘ 


(1) The court erred in excluding the evidence of 
title offered by appellants, as the statute specifically re- 
quired them to set forth their estate, showing that it was 
at least an unexpired term of ten years, and they could 
not have recovered without evidence of possession and 
title to that extent. Von Phul v. Penn, 31 Mo. 338; 
Campbell v. Allen, 61 Mo. 581; Bredell v. Alexander, 8 
Mo. App. 110; Brown v. Matthews, 117 Mass. 506. (2) It 
is immaterial how appellants obtained possession, even 
if by fraud or actual force. Reed v. Caldwell, 32 val. 
109; Calderwood v. Brooks, 45 Cal. 519; Scorpion, ete., 
». Marsano, 10 Nev. 378; Goldberg v. Taylor, 2 Utah, 
486 ; Steele v. Fish, 2 Minn. 153; Murphy v. Hinds, 15 
Minn. 182; Harris v. Turner, 46 Mo. 489; King v. Sé. 
Louis, etc., 34 Mo. 34. (3) A fence always constitutes a 
legal possession. Campbell v. Allen, 61 Mo. 581; Gellis- 
pie v. Jones, 47 Cal. 259. (4) Neither the right of pos- 
session of appellants, nor their title to the premises, could 
be tried in this action. Von Phul v. Penn, 31 Mo. 333, 


FI’. A. Cline for defendants in error. 


(1) The ruling of the lower court, excluding evi- 
dence tending to show title in plaintiffs, was proper. 
Rutherford v. Uliman, 42 Mo. 216. (2) Plaintiff must 
show a beneficial possession which he cannot abandon, and 
himself bring the action of ejectment without injury to 
his interest ; a nominal possession is insufficient. Jndia 
Wharf v. Central Wharf, 117 Mass. 504; Brown »v. 
Matthews, 117 Mass. 506; Tompkins v. Wyman, 116 
Mass. 558; Byrne v. Hinds, 16 Minn. 521; Comstock v. 
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Henneberry, 66 Ill. 212; Jackson v. Schoonmaker, 2 
Johns. 234. Our statute is copied from the Massachu- 
setts statute, and the decisions cited from that state are, 
therefore, binding in this. Skouten v. Wood, 57 Mo. 
380. (3) Possession gained through sharp practice, or 
fraud, will be ignored by the court. Rutherford », 
Uliman, 42 Mo. 216; Sletson v. Cook, 39 Mich. 750, 755 ; 
Tichenor v. Knapp, 6 Ore. 205. And this is true even 
in actions of forcible entry and detainer. Aeene 0, 
Schnedler, 9 Mo. App. 597; De Graw ov. Prior, 60 Mo. 
56; Crispen vo. Hannovan, 50 Mo. 536; Kincaid v. Lo- 
gan, 7 Mo. 167; Garrison v. Savignac, 25 Mo. 47. 
(4) The possession must be bona fide. Stetson v. Cook, 
89 Mich. 750, 755; Hardin v. Jones, 86 Ill. 316; Com- 
stock v. Henneberry, 66 Ill. 212; 20 American Law Reg- 
ister, 561-570. 


Norton, J.—This suit was instituted in the St. Louis 
circuit court under sections 3562 and 363, Revised Stat- 
utes. It is set up in the petition that plaintiffs claim that 
they are the owners in fee, and in the actual possession 
of a lot of ground described therein, and that defendants 
claim the same adversely to them ; and the court is asked 
to make an order requiring defendants to show cause 
why they should not bring an action to try their title. 
Defendants, in their answer, deny that plaintiffs, at the 
time the suit was commenced, were in possession of said 
lot, and allege that they were in possession. On the 
trial, judgment was rendered for defendants, which was 
affirmed by the St. Louis court of appeals, on plaintiffs’ 
appeal, and from this judgment of affirmance plaintiffs 
have appealed to this court. 

On the trial plaintiffs offered evidence tending to 
prove that they were the owners in fee of the lot. This 
evidence was objected to on the ground of irrelevancy, 
and the objection was sustained, and this action of the 
court is assigned for error. The indispensable condition 
to the maintenance of this statutory proceeding is that 
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the plaintiff must be in the actual possession of the real 
property, the title to which he seeks to have quieted. 
He is not required by the statute to aver and prove that 
he is the owner of an estate of freehold, or an unexpired 
term of not less than ten years. All that he need aver is 
that he is in actual possession of the property, ‘‘ claim- 
ing’’ either ‘‘an estate of freehold or an unexpired term 
of not less than ten years, setting forth the estate 
claimed, whether of inheritance for life or years. The 
statutory proceeding is not, in the first instance, for the 
purpose of settling the title, but preliminary to an action 
which the adverse claimant may be compelled to bring. 
The order of the court does not respect the title, but the 
institution of the suit.’”” Deware v. Wyatt, 50 Mo. 236; 
Babe vo. Phelps, 65 Mo. 27; Von Phul v. Penn, 31 Mo. 
333; Rutherford v. Uliman, 42 Mo. 216. The evidence 
offered was properly refused, inasmuch as the question 
of title was not involved, and not a proper subject of 
inquiry in the proceeding. 

Evidence was offered tending to show that defend- 
ants, and those under whom they had claimed the prop- 
erty in dispute since 1867, and had built a fence around 
it in 1878, which was kept up for about one year, the 
premises being used for the storage of wagons; that this 
fence disappeared at that time; that defendants con- 
tinued to exercise acts of ownership over it, and paid 
the general and special taxes on the property for about 
thirteen years. The evidence in regard to the payment 
of taxes was received over the objection of plaintiffs. 
The evidence was only admissible for characterizing the 
possession which defendants undertook to establish. 

Plaintiffs asked four instructions, all of which were 
given, except the fourth, which isas follows: ‘‘ That, 
if at the time of filing the petition herein, the plaintiffs 
had the premises described therein enclosed or fenced, 
they were in the actual possession of said premises.”’ 

The three instructions that were given by the court 
predicated plaintiffs’ right to maintain the suit on the 
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fact of their being in actual possession when the suit wag 
brought. 

In view of the instructions that were given, and the 
evidence tending to show possession of defendants, and 
the evidence disclosing the circumstances under which 
plaintiffs put the fence around the premises, the fourth 
instruction was properly refused. It appears from the 
record that on the morning of the thirteenth of October, 
1881, plaintiffs had the lumber and materials out of 
which the fence was constructed hauled to the premises, 
and that a barbed wire fence of three strans was hurriedly 
put on the front and rear part of the lot, which was 
finished at half-past eight o’clock, and the petition in 
the case filed at half-past ten o’clock. From these facts 
it is clear that plaintiffs’ possession was merely nominal, 
if not wrongful, obtained under circumstances tending 
to show a trespass, and with the sole object of instituting 
this proceeding, in order to shift the burden of estab- 
lishing title from their own shoulders on to the defend- 
ants. We can see no reason why, under the evidence in 
this case, the plaintiffs, at the time of building the fence, 
could not have maintained ejectment against defendants. 
This affords sufficient reason for refusing the instruction. 
Rutherford v. Uliman, 42 Mo. 216. 

The design of the statute was to enable a party in 
actual possession of land, claiming it as his own, to com- 
pel a party out of possession, who also claimed to be the 
owner, to bring ejectment to settle the question between 
them. As is well said in the case of Dyer v. Krackauer, 
14 Mo. App. 39, ‘‘it should always be borne in mind that 
the statutory proceeding to quiet title was never intended 
as a substitute for the action of ejectment. It assumes 
that thecomplainant cannot maintain ejectment, because 
he already enjoys an exclusive and undisturbed posses- 
sion. If, therefore, so far as the element of possession, 
or want of it, is concerned, he might maintain ejectment 
against an adverse claimant, the statutory proceeding is 
not for him.” 
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Lepp v. The St. Louis, Iron Mountain & Southern Ry. Co. 
_ For the reasons given, the judgment is hereby 
affirmed, in which all concur. 








Lepr v. Tut Sr. Lovuts, Tron Mountain & SourHEeRN 
RaiLway Company, Appellant. 


Railroad : KILLING STOCK: EVIDENCE. In an action against a 
railroad company for double damages for killing stock, proof that 
the animal was killed at a point a quarter of a mile from the 
depot, beyond the switch limits, where the road. was fenced on one 
side, but not on the other, is, prima facie, sufficient to show that 
the killing did not occur within the limits of an incorporated town,,. 
or at a public crossing. 


It need not be shown, by direct evidence 
where the animal strayed upon the railroad track. Proof that it* 

was killed at a point where there was no fence, but where the com- 
pany was in duty bound to fence, is sufficient to take the case to 
the jury. 





Appeal from Jefferson Circuit Court.—Hon Joun L, 
Tuomas, Judge. 


AFFIRMED. 


Geo. H. Benton for appellant. 


¢ 
The court erred in its instructions to the jury, and 
in refusing to instruct the jury as requested by defend- 
ant. Walthers v. Ry., 73 Mo. 671; Morris v. Ry., 79 
Mo. 371; Rowland v. Ry., 73 Mo. 619; Hdwards v. H. 
& Se. Zz Ry., 66 Mo. 567; Green v. Ry., 60 Mo. 405 ; 
Cousin v. Ry., 66 Mo. 567; Elliott v. Ry., 66 Mo. 683; 
Campbell v. Ry., 78 Mo. 642. 


J. W. Pipkin for respondent. 


The court did not err in its instructions to the jury, 
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nor in refusing defendant's instruction and its demurrer 
to the evidence. Wade v. Ry., 78 Mo. 362; Rowland », 
Ry., 73 Mo. 319. The plaintiff made out a prima facie 
case, and the burden of proof was upon the defendant 
to show that the cow was killed within the switch limits 
or within the limits of an incorporated town, 


Buiack, J.—Suit for double damages under sec- 
tion 809, Revised Statutes, 1879, for killing a cow. The 
suit was commenced in a justice’s court. On trial in 
the circuit court the evidence showed that the railroad, 
and its parallel switch, run north and south, at Vineland 
station. Theswitch extended both ways from the depot. 
The cow was thrown from the track by the cars ata 
point about a quarter of a mile south of the depot, and 
thirty to forty yards south of the southern end of the 
switch. She was found with one leg broken at that point, 
and from twenty to thirty yards west of the railroad. 
There was a board fence at this point, on the east side of 
the road, a half a mile in length, but at what point it 
began on the north, is notshown. On the west side of 
the road, where the cow was thrown off, there is no 
fence. Vineland is a small place, and the buildings are 
south and east of the depot. One witness says ‘‘ There 
was a sign where she hit the ground ; don’t think there 
was any blood there; there was no sign there except 
where she scrambled off; the mark I saw was toward 
the south.’’ Plaintiff lived, or there is evidence tending 
to show he lived, thirty-five or forty yards south of the 
depot. There is evidence of one house on the west side 
of the depot. 

At the request of the plaintiff the court instructed 
the jury ‘‘that if you believe from the evidence in this 
cause, that the cow in question strayed u >on defendant's 
track in Valle township, Jefferson county, Missouri, at a 
point where the railroad runs along or by unenclosed 
fields, and where there was no road crossing, or depot, 
or switch, and where there was no fence on one side of 
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said road, and that said cow strayed upon said track, 
because there was no fence on one side thereof, and was 
there killed by defendant's cars, then you will find the 
issues for the plaintiff.”’ 

The court overruled a demurrer to the evidence, and 
refused to give, at the request of the defendant, the fol- 
lowing instruction: ‘‘If the jury believe from the evi- 
dence that the cow in question got on the track at, or 
near, the residence of the plaintiff, in Vineland, and 
that it was killed in consequence of going on the track, 
then they will find for the defendant.”’ 

It is contended, by the defendant, that there is no 
evidence that the cow did not stray upon the track in a 
town or city, and if in error as to that, then the refused 
instruction should have been given, and thereby sub- 
mit that question to the jury. Railroads are not re- 
quired to fence their roads in cities and towns, nor at 
public crossings and depot grounds. Morris v. Ry., 79 
Mo. 368. A complaint that cattle came upon the track, 
and were run over and killed, at a point on the road 
where it passed through unenclosed lands, and at a 
point on the road where there was no public or private 
crossing, sufficiently negatives the possibility that the 
killing took place in atown. Rozzelle v. Ry., 79 Mo. 
349. So proof of like facts should have accorded to it 
like results, prima facie, at least. The evidence in this 
case shows that the animal was killed at a ‘point where 
the road was fenced on the one side, but not on the 
other, and at a point even beyond the switch limits, and 
a quarter of a mile from the depot. The fact that the 
railroad was fenced at that point on the one side, nega- 
tives the notion of a public crossing at that place. In- 
deed, the whole of the evidence negatives the idea that 
there was any part of the village there, if even a village 
or town there was at the station. No claim is made 
that there was an incorporated village even at the sta- 
tion. 

It is true there is no direct evidence as to where the 
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«ow did stray on the track, but the fact that she got 
killed on the road at the point in question, and that 
there were signs there, and that this was at a place, too, 
where the road was in duty bound to fence, entitled the 
case to go tothe jury. Such questions are often not 
susceptible of direct proof, and circumstances may be re- 
sorted to. Walthers v. Ry., 73 Mo. 617; Gee v. Ry., 80 
Mo. 283. If the refused instruction had been prepared 
so as to show that the cow strayed on the track at the 
town, and also that she was killed by reason of getting 
on the track at that place, it might have been given, but 
as it is, the judgment should be affirmed. All concur. 





THE STaTE ¥. BRADY, Appellant. 


Criminal Law : INSTRUCTIONS: EVIDENCE. While itis the duty 
of the trial court in a criminal cause to give instructions upon all 
the law applicable to the facts in evidence, whether requested to 
do so or not, it should confine its instructions to the case made by 
the testimony. 


Practice : WITNESS: CROSS-EXAMINATION. When the state intro- 
duces a witness-and examines him, the defendant may cross 
examine him as to all matters involved in the case, no matter how 
formal or unimportant the examination in chief may have been, 


: EVIDENCE: REPUTATION. It is error to allow a witness to. 


testify as to one’s general reputation without first laying the proper 
foundation by showing that the witness is acquainted with such 
reputation. 


Appeal from St. Louis Criminal Court.—Hon. G. 8 
Van WaGoner, Judge. , 


REVERSED. 
J. G. Lodge for appellant. 


(1) The court erred in failing to instruct for man- 
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slaughter in the fourth degree. State v. Bransletter, 
65 Mo. 149; State v. Hdwards, 70 Mo. 480; Litile ». 
The State, Horrigan & Thompson Self Defence, 487, 
And this although not requested todo so by defendant. 
State v. Branstetter, 65 Mo. 149; State v. Arter, 65 
Mo. 653; State v. Stonum, 62 Mo. 596. (2) Defendant 
should have been allowed to cross-examine one of the 
state’s witnesses as tothe desperate character of the de- 
ceased. Where a witness has been introduced and 
examineed by one party, the opposite party may cross- 
examine him upon all matters in any way pertaining to 
the matter in controversy. Little v. State, Horrigan 
& Thompson, Self Defence, 484; Safe v. Keen, 50 Mo. 
357; Slate v. Hikins, 63 Mo. 159; Page v. Kankey, 
6 Mo. 433; Brown v. Burrus, 8 Mo. 26; Young ». 
Smith, 25 Mo. 331. (3) It was error to allow a witness 
for the state to testify as to the reputation of a witness 
for the defendant without showing that he was acquainted 
with such reputation. Slate v. Cox, 67 Mo. 392; 
Greenleaf on Evid., sec. 461, Redf. Ed.; Hmory ». 
Phillips, 22 Mo. 499; Adams v. Hannon, 3 Mo. 225; 
Kelley's Crim. Law & Prac., secs. 360, 361. (4) It was 
error to hold court ona public holiday. R. §., sec. 
§51. (5) A new trial should have been granted on ac- 
count of newly discovered and important testimony. 
State v. Hoans, 65 Mo. 574. 


B. G. Boone, Attorney-General, for the state. 


(1) It was not error to refuse to instruct that as 
much credibility should be attached to defendant’s tes- 
timony as if he had been testifying in his own behalf in 
acivil cause. Slate v. McGuire, 69 Mo. 197; State ». 
Zorn, 71 Mo. 415; State v. Cooper, 71 Mo. 436; State 
e. Sanders, 76 Mo. 35; State v. McGinnis, 76 Mo. 
523, (2) There was no evidence upon which to base an 
instruction for manslaughter. (3) It was not error to 
hold court on the twenty-second of February. Sec. 
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551, R. S., 1879; see. 1054, R. S., 1879; Slate o. Green, 
66 Mo. 631. (4) The punishment assessed by the jury 
was neither cruel nor unusual, and, therefore, not viola- 
tive of section twenty-five, article two, of the constitu- 
tion of 1875. State v. Williams, 77 Mo. 310. (5) The 
newly discovered evidence set out in the motion for new 
trial is merely cumulative and not a ground for new 
trial. State v. Sayers, 58 Mo. 585; Slate v. Ray, 58 
Mo. 345. 


Suerwoop, J.—The indictment in thiscase charged 
the defendant with murdering George McCarthy by shoot- 
ing him witha pistol. On being tried the defendant 
was found guilty of murderin the second degree and 
his punishment assessed at fifty years imprisonment in 
the state penitentiary. 

The evidence was conflicting, and on the part of the 


state the testimony would have well warranted the jury 
in findinga verdict for murder iu the first degree. On 
the part of the defendant the testimony made out a case 
of clearly defined and plainly marked self-defence, 
The trial court gave instructions embracing within their 
scope murder in the first and in the second degree and 
embracing also the theory of self-defence. No complaint 
is made ofthe instructions, but it is insisted that they 
do not cover all the law applicable to the facts in evidence, 
It was undoubtedly the duty of the trial court to give 
such instructions, and this whether the proper instruc- 
tions were asked or not. But we discover no such 
failure in this instance. It is urged by counsel that an 
instruction should have been: given touching man- 
slaughter in the fourth degree. We entertain a different 
opinion. The evidence offered on behalf of the prose- 
cution certainly would not justify such an instruction, 
nor would that on the part of the defendant. The 
circumstances detailed in section 1235, relative to justi- 
fiable homicide, which, when proved, completely ex- 
onerate the accused from all blame, are obviously different 
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from those mentioned in section 1250, where the accused 
is not exonerated, but held punishable. In the one 
instance the accused is punished, in the other exon- 
erated and discharged. No more need be said on this 
point. 

It was ruled at an early day in this state that when 
one party introduced a witness and examined him, the 
adverse party could cross-examine the witness as to all 
matters involved in the case, no matter how formal or 
unimportant the examination in chief may have been, 
Page v. Kankey, 6 Mo. 433; St. Louis & LL M. Ry. 
v. Silver, 56 Mo. 266. The authorities are in conflict on this 
subject and may be found collated by Professor Green- 
leaf. 1 Greenl. on Evid., sec. 445. Weadhere to our 
own rulings in this regard, and doing so must hold the 
action of the trial court erroneous in refusing to permit 
counsel for defendant to cross-examine one of the state’s 
witnesses concerning the violent and desperate char- 
acter of the deceased. 

The trial court also erred in admitting testimony 
offered by the state respecting the general reputation 
of one of defendant's witnesses, Dillon, without the 
state having first l:id the proper foundation. This tes- 
timony was admitted under repeated objections of . 
defendant's counsel. Dillon was a very important wit- 
ness for the defendant, as his testimony, if credited by 
the jury, was sufficient to show that defendant was not 
guilty of any crime, The admission, therefore, of such 
illegal testimony could not have been otherwise than 
very damaging to the defendant. S’ale v. Cox, 67 Mo. 
392; 1 Greenl. on Evid., sec. 461. 

Because of the errors mentioned the judgment will 
be reversed, and the cause remanded. All concur, 

VoL. 87—10 
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ScHLESINGER ef al. v. Tue Texas & St. Lovuts Ran- 
WAY Company, Appellant. 


. Broker, Agency of. A broker for the purpose of signing the 
memoranda of the sale is the agent of both parties to the contract 
which he makes; but in other respects he is only the agent of the 
party originally employing him. 

Agency: QUESTION OF FACT. Whether one was the agent of one 
person or another in a transaction, held, properly submitted to the 
jury. 


Appeal from St. Louis Court of Anveals, 


AFFIRMED. 


Phillips & Stewart for appellant. 


(1) The contract shown in evidence was not a 
bought and sold note. Wharton on Agency, sec. 719. 
Thorne was not the agent of appellant for any purpose, 
and the contract offered in evidence and all the facts in 
the record show that he was acting for respondent in 
‘ making and delivering the said contract. (2) The un- 
contradicted testimony shows that Thorne sold the rails 
in controversy to defendant. Thorne submitted a bid in 
his own name for four thousand tons of rails, and this 
bid was accepted by defendant, and up to the time of 
furnishing the letter of credit Thorne was bound as prin- 
cipal to furnish the rails according to the terms agreed 
on, and then for the first time defendant knew that 
Thorne had a principal behind him. Under these facts 
Thorne cannot be regarded as appellant's agent. 


G. M. Stewart for respondents. 


(1) The case was tried below upon the correct theory 
of the law, as applied to the undisputed facts. The con- 
tention of appellant, that Thorne was agent of plain- 
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tiffs, is without support. Wood »v. Rocchi, 32 La. An, 
210; Story on Agency, 31 ; Wharton on Agency, section 
715; Benjamin on Sales (4 Am. Ed.) 276. (2) Irre- 
spective of the question of agency the verdict and judg- 
ment are for the right party. 


Brack, J.—The plaintiffs are engaged in the iron 
and steel business at New York, Boston and London, 
under the firm name of Naylor & Company. This suit 
was brought to recover insurance paid by them for de- 
fendant on a cargo of iron from Antwerp to Galveston. 
The defendant admits the liability for the insurance, but 
pleads a counter-claim for damages for an alleged fail- 
ure on the part of plaintiffs to punch the irons in ac- 
cordance with directions furnished Thorne, who, the 
defendant says, was the agent of the plaintiffs. Plain- 
tiffs reply that Thorne was the agent of defendant, and 
that they punched the iron as directed by him. The 
judgment was for plaintiffs on the counter-claim. De- 
feudant appealed. 

In the early part of 1880 Mr. Paramore was at New 
York seeking to purchase iron for defendant, of which 
corporation he was president. He there met with Thorne 
who was a broker in iron and sometimes dealt on his own 
account. Mr. Paramore received a bid from Thorne for 
four thousand tons of iron, and also bids from other 
parties, came to St. Louis, and, after some correspond- 
ence with Thorne, accepted the latter’s bid for the iron, 
two thousand tons of which were to be German iron. 
Paramore went to New York, when Thorne handed him 
a memorandum of sale, written on one of Thorne’s letter 
heads, which begins as follows: ‘‘Iron and steel rails 
sold for account of Messrs. Naylor & Co. to the Texas & 
St. Louis R. R. Co., per J. W. Paramore, Esq., Pres.” 
It then describes the iron, two thousand tons, and terms 
of sale, among which it is provided that payment is to, 
be made in four months, approved London bankers’ ac- 
ceptance to be furnished immediately on signing the 
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contract, and that the rails are to be punched for first 
plates and notched according to directions furnished by 
purchaser. The contract is dated March 3, 1880, and 
signed, ‘‘ Chas. H. Thorne,’’ beneath which is written, 
“Accepted March 15, 1880, Texas & St. Louis Ry. Co., 
By J. W. Paramore, Pres.’”” After making this accept- 
ance, Mr. Paramore was introduced to the plaintiffs by 
Thorne and at once arranged for the bankers’ accept- 
ance. 

Thereafter, and in the month of March, Naylor & 
Company applied to Thorne for directions for punching. 
Communications were had between Thorne and Para- 
more, not preserved in the record, but on the twentieth 
of March, 1880, Thorne wrote Paramore, acknowledging 
receipt of ‘punching for rails,’ and asked for a draw- 
ing to be made by defendant’s engineer, or the Bolt and 
Iron Company, of St. Louis. Paramore had the draw- 
ing made and forwarded to Thorne. On the 27th of 
March, 1880, Thorne addressed a letter to plaintiffs, giv- 
ing them directions for punching. There is some confu- 
sion in these dates, but the evidence tends to show that 
Thorne furnished the directions before he received the 
drawing. At all events the evidence tends to show that 
the rails were punched with round holes, in strict com- 
pliance with the only directions received by them. Also 
that Thorne was directed by defendant to have the bolt- 
holes made oval. Some of the evidence also tends to 
show that the drawing and directions sent Thorne by the 
Bolt and Iron Company indicated round holes, but it is 
quite clear Thorne knew the holes were to be oval, for 
he wrote Paramore, on the twenty-ninth of March, that 
he had given directions to that effect. 

Mr. Paramore states that he supposed that he was 
dealing with Thorne directly, and not as a broker, and 
had no other intimation ; that when he made the accept- 
ance of the contract, Thorne desired him to do so, say- 
ing that plaintiffs would take the contract off his hands. 
Plaintiffs’ cashier testifies that his house knew Thorne 
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first in the early part of 1880, when he called for quota- 
tions for two thousand tons of iron for the defendant ; 
that they gave him a price, ‘‘f. 0. b. Europe,’ and af- 
terwards received Mr. Paramore’s order, and arranged 
with him for the bankers’ credit. Thorne’s evidence is 
to the effect that he acted as a broker throughout; he 
says he applied to the plaintiffs and other dealers for 
prices and finally consummated the transaction in ques- 
tion; that he first met’ Mr. Paramore, or communicated 
with him and found he was in the market for iron. 

The court, among others, gave the following instruc- 
tion, at the request of plaintiffs, of which complaint is 
mace : 


‘Tae court instructs the jury that a broker for the 
purpose of signing bought and sold notes is the agent of 
each and both of the parties to the contract which he 
makes, but in all other respects he is and remains the 
agent of the party who originally employs him. If, 
therefore, the jury find in this case that the defendant 
first employed the broker, Mr. Thorne, or first set him 
in motion on the business involved in this controversy, 
they are instructed that he was and remained the agent 
of defendant, so far as any agency resulted from the 
above facts, and that any mistakes he may have made in 
conveying to plaintiffs the directions of defendant as to 
the manner of punching these rails are the mistakes of 
the defendant’s own agent, and the plaintiffs are not re- 
sponsible therefor.”’ 


For some purposes, as the signing of the contract, 
the broker is regarded as the agent of both parties. 
Hence he is accustomed to give the buyer a note, called 
a sold note, and the seller a like memorandum, called a 
bought note. Story on Agency (9 Ed.) sec. 28; Benj. 
on Sales, sec. 275. While he represents both parties in 
making the memorandum, he represents, in all other 
matters, the party originally employing him. Wharton 
on Agency, sec. 715. The instruction seems to enunciate 
correct principles of law, and, taking the contract as the 
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parties made it, it shows Thorne was acting as a negoti- 
ator. He does not profess in it to be a principal, but 
professes to act for the plaintiff and defendant in the 
matter of signing the contract. Whatever Mr. Para- 
more may have supposed, previous to this, the contract 
shows that Thorne was a middle man in the matter, and 
in accordance with its terms Mr. Paramore completed 
the transaction in this shape by arranging with plaintiffs 
for the bankers’ acceptance. Much of the evidence tends 
to show that Mr. Thorne was employed by the defendant 
and that plaintiffs so understood the transaction, for 
their subsequent dealings, both as to the instructions for 
punching and the insurance, would indicate this. There 
was certainly evidence upon which to base the in- 
struction, and the instruction leaves it for the jury to 
determine who first employed Mr. Thorne. 

The other instructions given on the one side and the 
other are to the effect that if defendant did furnish di- 
rections through Thorne, and the rails were punched 
pursuant to such directions, then the finding on the 
counter-claim should be for plaintiffs, unless Thorne was 
the agent of plaintiffs. Andon the other hand, if the 
defendant furnished the directions to plaintiffs, or their 
agent, and those directions were not complied with, the 
finding should be for the defendant on the counter-claim. 
Also, that if the iron was sold to defendant by plaintiffs 
through Thorne, and he acted as the agent of plaintiffs 
in such sale and was still their agent when specifications 
were sent to him, then furnishing specifications to Thorne 
was a compliance with the contract on the part of the 
defendant. 

The only substantial evidence going to show that 
Thorne was the agent of the plaintiffs is the fact that 
they paid his commissions, but this, it is shown, is the 
custom in New York, in such cases. Notwithstanding 
the custom we think it was evidence to be considered by 
the jurors. The instructions, it will be seen, leave it as 
a question of fact for the jurors to determine, as to 
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whose agent Thorne was, both at the time the contract 
was made and at the time the directions or specifications 
for punching were furnished. We cannot say there was 
error in submitting the issues tendered by the pleadings. 
Defendant’s refused instruction practically directed a 
verdict and was properly refused. 

The judgment is affirmed. Tne other judges con- 
cur. 








Tur Crty or Sr. Lours v. Tue Mrssourr Rattway Com- 
PANY et al., Appellants. 


8t. Louis City: STREET RAILWAY, REPAIR OF STREETS BY. The de- 
fendant, the Missouri Railway Company, a street railroad in the 
city of St. Louis, held bound, under the charter and ordinances of 
said city, to keep in repair its streets, to the extent of twelve inches 
outside of the rails along an extension of defendants’ road from its 
former terminus to Tower Grove Park. 


Appeal from St. Louis Court of Appeals. 


AFFIRMED. 
Dyer, Lee & Ellis for appellants. 


(1) The defendant company was exempted, by the act 
of the general assembly of 1869, from repairing the 
streets as claimed by respondent. The municipal assem- 
bly of the city of St. Louis, under its present charter, 
has no power to pass ordinances inconsistent with the 
laws of the state. St. Louis Ry. v. Railway, 72 Mo. 
67; St. Louis Ry. v. Railway, 69 Mo. 65; City Charter, 
2 R. 8., 1879, p. 1585. (2) It is:'to be presumed in con- 
struing the ordinance authorizing the extension of de- 
fendants’ road that the municipal assembly did not’ 
intend to repeal privileges and exemptions granted by a 
higher law, and, unless the terms of the ordinance abso- 
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lutely require such a construction, therefore, when 
section four of said ordinance provides that the privilegeg 
hereby granted, are subject to all general ordinance and 
charter provisions relating to street railways, and appli- 
cable to this extension, there is a manifest significance 
in the words ‘‘applicable to this extension.’’ If the in- 
tention was to subject the extension absolutely to the 
charter provisions relating to street railways, these words 
would have been omitted. 











Leverett Bell for respondent. 









The act of 1869 is not to be construed as exempting 
defendant from repairing the streets outside of its tracks 
on a new piece of road built in 1881, under the authority 
of an ordinance accepted by the defendant, and requiring 
it to make such repairs. 

























Norton, J.—This is proceeding instituted by infor- 
mation in the police court of the city of St. Louis for 
violating section 3, of ordinance number 11,736, of said 
city, which is as follows: 

‘‘SeoTion 3. Whenever a part of a street, cross- 
walk, culvert, or other structure, which has to be main- 
tained by any street railway company according to its 
charter and the charter and ordinances of the city of St. 
Louis, shall be out of repair or in bad condition, the 
street commissioner shall notify the president or super- 
intendent of said railroad company forthwith to cause 
the same to be repaired and put in good condition; and 
if such company shall fail or refuse to obey such notice 
within the time specified therein, then the company and 
the president and the superintendent or manager thereof, 
shall be deemed guilty of a misdemeanor, and, upon 
conviction thereof, shall be fined not less than five dol- 
lars, nor more than five hundred dollars for each and 
every offence.”’ 

Approved June 28, 1881. 
Defendants were fined one hundred dollars, from 
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which judgment they appealed to the court of criminal 
correction, where a like judgment was rendered, from 
which defendants appealed to the St. Louis court of ap- 
peals, where said judgment was affirmed, and from which 
defendants have appealed to this court. 

In the trial court below the following facts were 
agreed on: The Missouri Railway Company was incor- 
porated in May, 1859, under an act of the general assem- 
bly of Missouri, entitled ‘‘an act to authorize the 
formation of railroad associations, and to regulate the 
same,’’ approved December 13, 1855. The company so 
organized is the Missouri Railroad Company, referred to 
and included in the provisions of an act, entitled ‘‘an 
act concerning street railroads in the city of St. Louis,”’ 
approved January 16, 1860.. The company accepted and 
complied with all the requirements of the act, entitled 
‘‘an act to regulate the sale of tickets,’’ etc.; approved 
March 3, 1869. When the last mentioned act was 
adopted the ordinances of St. Louis required street rail- 
road companies in St. Louis, including the defendants, to 
keep in good order and repair the space between the rails 
and a space, at least twelve inches in width, outside the 
rails. The defendants, the corporation, its president and 
superintendent, refused to repair outside the rails, as 
charged in the information, on the extension uf the road, 
built and operated under ordinance 11,580. This ordi- 
nance was approved January 31, 1881, and by sections 
1, 2 and 3, the defendant company was authorized to 
extend iis railroad by laying down a single or double 
track from the then terminus of the road, on Grand 
avenue and Manchester road, along and on the Manchester 
road to Tower Grove station, or where the Pacific rail- 
road crosses said Manchester road, and thence on the 
Manchester road and Tower Grove avenue to Tower 
Grove park. 

' The fourth and fifth sections of said ordinance are 
as follows: . 
‘*Section 4. This ordinance shall continue in force 
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until May 6, 1909, and the privileges hereby granted are 
subject to all general ordinances and charter provisions 
relating to street railways and applicable to this exten. 
sion.”’ 

*‘SxoTion 5. It is expressly understood that by the 
acceptance of the provisions of this ordinance the Mis. 
souri Railroad Company waive all rights they may have 
to streets within three blocks of this extension claimed 
under the act of the general assembly, approved January 
16, 1860.” 

It is for the failure of defendant company to repair, 
and keep in repair, a space twelve inches wide outside 
of its rails and on each side thereof, where they are laid 
on the road and avenue over which, by the above ordi- 
nance, it was authorized to extend its road from Grand 
avenue to Tower Grove park; and it is admitted that 
defendants were liable unless the act of March 3, 1869, 
referred to in the agreed statement exempts it from the 
duty or relieves it from the burden of making such re- 
pairs. It is claimed that such exemption is to be found 
in the third section of said act, which is as follows: 

‘In addition to the annual tax herein provided, 
each of said railway companies shall pay a license to the 
city of St. Louis, to be fixed by ordinance of said city, 
not exceeding twenty-five dollars per annum, for each 
car run by said companies respectively, and the taxes 
and license payable under the provisions of this act, shall 
be in lieu of all taxes, burdens and expenditures and re- 
pairs of streets outside of their tracks, required of said 
company, by the former laws and ordinances.’ Laws 
of 1869, p. 207. 

We think it clear that on all streets of the city over 
which defendant, at the time of the passage of said law, 
had acquired from the city the right to build and operate 
its road, that the payment of the tax and license speci- 
fied relieved it from the burden of repairing such streets 
outside of its track, which, by any former law or ordi- 
nance, was imposed upon it. In this case, however, 
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defendant is not proceeded against for not repairing the 
street outside of its track over which it had acquired the 
right to build and operate its railroad when the said act 
was passed ; but it is sought to make it liable for not 
repairing streets outside of its track over which the right 
to construct and operate its road, so far as the plaintiff 
was concerned, was acquired in 1881 by virtue of said ordi- 
nance 11,580. The franchise conferred by this ordinance 
was accepted, and in accepting it the defendant took it 
‘subject to all general ordinances and charter provisions. 
relating to street railways applicable to this extension.’’ 
The charter of the city, adopted in 1876, and in force 
when ordinance 11,580 was adopted, contained the fol- 
Jowing provisions : ; 

‘Street railroad companies shall keep the streets 
between the rails and to the extent of twelve inches out- 
side of each rail in perfect repair, as nearly on a level 
with such rails as practicable, and that portion outside 
the rails shall be of the same materia: as the street 
itself.”’ Sec. 5, art 10, of the Charter; 2 R. S., 1617. 

The city charter also contains this provision : 

‘‘No street railroad shall hereafter be incorporated 
or built in the city of St. Louis except according to the 
above and other conditions in this charter, and in such 
manner and to such extent as may be provided by ordi- 
nance.”’ Sec. 1, art. 10, of the Charter; 2 R. S., 1616. 
And by the same section of the charter, the municipal 
assembly are empowered ‘‘to determine all questions 
arising with reference to street railroads in the corporate 
limits of the city, whether such questions may involve 
the construction of such street railroads, granting the 
right of way or regulating or controlling them after their 
completion.”’ 

It is insisted that the provision of the charter first 
above quoted is inconsistent with the act of March 3, 
1869, and is, therefore, void by reason of the constitu- 
tional requirement that the.charter adopted must be in 
harmony with the constitution and laws of the state. If 
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it were sought in this action to make defendant liable for 
not repairing outside of its track those streets over which, 
at the time of the passage of the act, defendant had con. 
structed, or had acquired the right from the city to 
construct and operate its road, the question presented 
would arise; but this proceeding is not of that char- 
acter. It only seeks to make defendant liable for its 
failure to repair the streets outside of its track over 
which it acquired the right to build its road after the 
adoption of the city charter. There is nothing in the act 
of 1869 requiring the city to confer upon defendant the 
franchise which it did confer by the said ordinance 11,580, 
adopted in 1881. It is not claimed that defendant could 
have built its road along and on the Manchester road and 
Tower Grove avenue to Tower Grove park, without first 
having obtained the right from the city to do so. It was 
certainly within the power of the city to grant or refuse 
the right, and by the terms of the charter the city could 
not grant the right without requiring defendant to keep 
the streets * * * to the extent of twelve inches out- 
side of each rail in repair along and on the streets on 
which the right to build its road might be granted. 
Section four in said ordinance, though peculiar in phrase- 
ology, was doubtless intended to meet these charter pro- 
visions, and by it defendants, having accepted the 
privileges which the ordinance conferred, agreed that 
they should be ‘‘subject to all general ordinances and 
charter provisions relating to street railroads and appli- 
cable to this extension.”’ 

That the charter provisions above quoted relate to 
street railroads is clear, and that they are applicable to 
this extension I have no doubt. It is said in the second 
provision of the charter above quoted that ‘‘no street 
railroad shall hereafter be incorporated or built in the 
city of St. Louis, except according to the above and other 
conditions of this charter.’’ Now, the extension referred 
to in said section four, supra, was to be made by build- 
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ing a street railroad on and along streets on which de- 
fendant had no right to build or construct, so far as the 
city of St. Louis is concerned, except as ordinance 11,580 

ve it the right. Although the extension was of a street 
railroad, the terminus of which was Grand avenue, the 
extension consisted in building a street railroad over 
certain other streets from its terminus to Tower Grove 

rk. Inasmuch as defendant agreed by said section 
four that the priviliges conferred by the ordinance should 
be subject to all general ordinances and charter provisions 
relating to street railroards and applicable to the exten- 
sion, inasmuch as the provisions of the charter above 
quoted relate to street railroads, and are, as I think, for 
the reasons above given, applicable to the extension of 
defendant’s road, authorized by ordinance 11,580; and 
inasmuch as by said charter provisions the duty is im- 
posed on street railroads to keep thestreets * * * to 
the extent of twelve inches outside of each rail in repair, 
the judgment against defendant, for failing to perform 
this duty, was rightfully rendered. 

We attach no significance to the fact that defendant 
paid a license tax of twenty-five dollars to the city, for 
the reason that such payment could not exempt defend- 
ant from the performance of its contract obligations 
assumed by its acceptance of the provisions of the said 
ordinance 11,580. 

The judgment is hereby aflirmed, with the concur- 
rence of all the judges. 
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Tue STaTE Ex REL. STEVENSON v. Smitu, Auditor of 
the City of St. Louis, Appellant. 


Constitutional Law: INCREASE OF SALARY DURING TERM: TERM oF 
OFFICE. The salary of the assessor and collector of wafer rates of 
the city of St. Louis, whose term of office is for ‘* four years and 
until his successor shall have been duly appointed and qualified,” 
cannot be increased during the term for which he was appointed. 
And the time he holds over the designated period of four years is 
as much a part of the term of his office as that which precedes the 
date at which the new appointment should be made,and no increase 
of salary made during his term can be allowed him for such time 
so held over. Const. 1875, Art. 14, sec. 8; Scheme and Charter, R. 
S., p. 1587, par. 8, p. 1627, sec. 17. 


Appeal from St. Louis Court of Appeals. 
REVERSED. 
Leverett Bell for appellant. 


The relator’s term of office was for four years and 
until his successor shall have been duly appointed and 
qualified. The constitution provides that: ‘The com- 
pensation or fees of no state, county, or municipal 
officer, shall be increased during his term of office.’’ 
The city charter of St. Louis provides that the salary of 
no officer shall be changed during the term for which ‘he 
he is elected or appointed. R.S., p. 1587, par. 8. Nor 
shall it be increased during such term. R. 8., p. 1627, 
sec.17. ‘‘The doctrine now well settled in this state is 
that an officer elected or appointed to hold for a definite 
period of time, and until his successor shall be duly 
elected and qualified, holds his office for the specified 
term, and if no successor be elected or appointed at the 
expiration of the time, his term of office continues until 
such appointment or election, and that the time during 
which he holds, after that specified time has expired, 
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and until a successor is elected and qualified, is as much 
a part of his term of office as the preceding time.” 
Savings Bank v. Hunt, 72 Mo. 601; State v. Lusk, 18 
Mo. 333; Slate v. Thompson, 38 Mo. 192; Long v. Seay, 
72 Mo. 648. 


John D. Stevenson pro se. 


(1) The words ‘‘until his successor is appointed 
and qualified,’ do not extend the term of officers ; they 
were designed and intended to prevent an official 
‘‘hiatus,”’ that the duties of the office should still be 
performed though the term of office of the incumbent 
had terminated. State v. Zlowe, 25 Ohio St. 588; People 
v. Tilton, 37 Cal. 614. (2) Term of office is held to be 
“a fixed and definite period of time.’’ 3 Ky. (Metcalf), 
207, and cases cited. 


Brack, J.—The relator was duly appointed and 
commissioned assessor and collector of water rates for 
the city of St. Louis in 1879, for the term of four years ex- 
piring on the third of April, 1883. At the time of his ap- 
pointment his salary was fixed by ordinance at twenty- 
four hundred dollars per annum, payable monthly. By 
ordinance, approved March 28, 1883, the salary of the 
same.office was increased to three thousand dollars a year. 
This ordinance took effect April 8, 1883. A new ap- 
pointment was not made on April 3, 1883. and relator 
continued to discharge the duties of the office. For the 
month beginning April 3, 1883, his salary was duly paid 
at the rate of twenty-four hundred dollars per annum. 
He claims he should have been paid at the rate of three 
thousand dollars per annum, and by this proceeding 
seeks to require the auditor to audit his account for the 
difference for that month, being $38.33. 

Section eight, article fourteen, of the state constitu- 
tion, provides: *‘The compensation or fees of no state, 
county, or municipal officer, shall be increased during 
his term of office,’ etc. The charter of the city of St. 
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Louis is to the same effect, and it also provides that the 
sulary of no officer shall be changed during the term for 
which he is elected or appointed. Sec. 17, p. 1627, and 
par. 8, p. 1587, Vol. 2, R. S., 1879. Indeed the third 
section of the ordinance, increasing the salary, provides 
that the salary thereby fixe:l shall be payable after the 
expiration of the term of office of the then incumbent. 
The assessor and collector of water rates is appointed by 
the mayor, confirmed by the council, and must give 
bond. R.S., secs. 7 and 8, p. 1612. Section two, article 
four, of the charter, provides that ‘‘the mayor shall ap- 
point the following officers who shall hold their offices 
for four years and until their successors shall have been 
duly appointed and qualified.’”’ The assessor of water 
rates is one of the officers named. It is unnecessary to 
consider section five, article fourteen, of the constitution, 
or section 3330, Revised Statutes, further than to say 
that the provisions of the charter quoted are in accord 
with them. The result, therefore, is that the relator’s 
compensation could not be increased during the term for 
which he was appointed; and that by law his term of 
office was for four years and until his successor was ap- 
pointed and qualified. 

Where an officer, especially a public officer, thus 
holds his office for a defined period and until his suecces- 
sor is appointed and qualified, a failure to appoint a 
successor at the end of the defined period, does not work 
a vacancy. State ex vel. v. Lusk, 18 Mo. 333. The in- 
cumbent holds until the successor is elected or appointed 
and qualified, and it is then, and not until then, that his 
term expires. State ex rel. Robinson v. Thompson, 38 
Mo. 192; State ex rel. v. Ranson, 73 Mo. 94; Bank ». 
Hunt, 72 Mo. 597, For his acts during the time he thus 
holds over, without any new appointment, he and his 
sureties are liable on his official bond, given at the date 
of the qualification. Long v. Seay, 72 Mo. 648 ; State ex 
rel. v. Kurtzehorn, 78 Mo. 99. It is true the law by which 
the relator was appointed fixed the term of office at four 
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years, and contemplates that at the expiration of that 
time a new appointment will be made, but the same law 
also contemplates that the appointing power may not be 
promptly exercised, and to prevent a vacancy the incum- 
bent is made to hold over until such appointment is 
made. This is a contingency contemplated by the law, 
and enters into every such appointment, and the time he 
holds over the designated period is as much a part of the 
term of his office as that which precedes the date at 
which the new appointment should be made. We have 
seen this is so for all purposes of holding the office, and 
in suits against the officer and his sureties on his offi- 
cial bond, and it must also be true with respect to the 
emoluments of the office. To hold as is contended by 
the relator, viz: that after April 3, 1883, he administered 
the office, not as a part of his own term, but as a part of 
the term of his successor as to compensation, is to make 
a distinction without any substantial basis upon which 
it can rest. 

The judgment of the court of appeals awarding a 
peremptory writ of mandamus is reversed. Tie other 
judges concur. 





Tue StaTE v. McGraw, Appellant. 


1. Burglary: CONSTITUTION: STATUTE. The General Assembly 
cannot, under the constitution, authorize a prosecution for bur- 
g'arv ina county other than the one in which the crime was com- 
mnitted. 

2. Evidence. Declarations of a conspirator, made after the conclu- 
sion of the common enterprise, are inadmissible against a co- 
conspirator. 


8. Indictmont: BURGLARY AND LARCENY: FELONIOUSLY. An indict- 
ment which charges that defettdant “‘feloniously and burglari- 
VoL. 87—11 











162 SUPREME COURT OF MISSOU RT. 





The State v. McGraw. 





ously, * * * did break into the storeroom * * * with in. 
tent the goods * * * then and there being, then and there 
feloniously and burglariously to steal * * * and did then and 
there burglariously steal, take and carry away,” etc., sufficiently 
charges the felonious intent. 


Appeal from Jackson Criminal Court.—Hon. Henry 
P. Wuirtr, Judge. 


REVERSED. 
Burris & Goldsby and J. B. Hamner for appellant, 


(1) The court erredin admitting the testimony of 
the witness, Straly, in regard to acts done by the parties 
at Harlem in Clay county, Missouri. When an enterprise 
is at an end, by accomplishment or by abandonment, 
either voluntary or involuntary, no one of the conspira- 
tors can, by subsequent declarations of his own, affect 
the others. State v. Duncan, 64 Mo. 263; 30 Vt. 100; 
1 Greenlf Evid. 233; 1 Phillips Evid. 168. The error 
was not caused by the instruction of the court to disre- 
gard the testimony. Sfafe v. Mix, 15 Mo. 153; Slate 2. 
Wolf, 15 Mo. 168; State v. Daubert, 42 Mo. 242; State 
». Schneider, 35 Mo. 533; State ». Marshall, 36 Mo. 
400. (2) Theindictment isdefective. It does not allege 
the burglary in the same manner as if it occured in 
Jackson county. Stale vc. Smith, 66 Mo. 61; Johnson 
®. State, 47 Miss. 57; People v. Mellon, 40 Cal. 648. 
(3) The indictment is further defective because it fails 
to allege that the goods were feloniously brought into 
Jackson county from Clinton county. Simmons 2. 
Com., 5 Binney (Pa.) 617; Jane vo. State, 3 Mo. 61; 
State v. Gilbert, 24 Mo. 380; State vo. Murdock, 9 Mo. 
739; Stale v. Deffenbucker, 51 Mo. 26; Slate v. Bowler, 
41 Miss. 570; Slate v. Durbin, 20 La. An. 408. ~~ 


B. G. Boone, Attorney General, for the state. ° 


(1) The indictment is sufficient. Under a New 
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York statute, similar to our own, it is held that a prisoner 
may be convicted of burglary and larceny in any county 
into which he carries the burglarized goods. Hoskins v. 
People, 16 N. Y. 344. Section 1691, of Revised Statutes, 
isnot unconstitutional in so far as it relates to burglary. 
It is sustained by similar statutes of this state and nu- 
merous adjudications. R.8., sec. 1647; Hemmaker ov. 
State, 12 Mo. 453; State v. Williams, 35 Mo. 229; State 
o. Buller, 67 Mo. 59; R.S., sec. 1690 ; Slate vo. Sleerman, 
10 Mo. 503; R. 3S., see. 1691; Slate vo. Ware, 62 Mo. 
602; State vo. Smith, 66 Mo. 61; State v. Grable, 46 Mo. 
350. 


Norton, J.—Defendant was indicted in the criminal 
court of Jackson county, charged with burglary and 
larceny. He was tried, convicted, both of the burglary 
and larceny, and sentenced to imprisonment in the peni- 
tentiary for five years. From the judgment of convic- 
tion he appeals. It appears from the record that the 
burglary of which defendant was convicted was com- 
mitted on the twenty-fourth of August, 1884, in Clinton 
county, and it also appears that at the time it was 
committed certain goods were stolen from the storeroom 
burglarized, which the evidence tended to show were 
brought by defendant, a few days after the burglary was 
committed, into Jackson county. 

It has been repeatedly held by this court that when 
goods are stolen in one county and are taken by the thief 
into another county, that he may be indicted and tried 
insuch county. Such indictments are upheld on the 
distinct ground that each asportation of stolen property 
from one county to another is a new or fresh theft. State 
v. Smith, 66 Mo. 61. The grounds, however, on which 
indictments are sustained, found by the grand jury of 
a county into which stolen goods are taken by the 
person who steals them in another and different county, 
do notapply to the crime of burglary, and so much of 
section 1691, Revised Statutes, as authorizes a person 
committing burglary in one county to be indicted and 
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tried for that offence in another county is, under the 
ruling ofthis court in the case of Hr Parte Slater, 72 
Mo. 106, invalid. It follows from this that the convie. 
tion of defendant for burglary was erroneous. 

On the trial evidence was admitted over the objection 
of defendant as to what was said and done by two other 
persons not in the presence of defendant, in Harlem, Clay 
county. Ifthe evidence in the case tended to establish 
a conspiracy between the defendant and these persons in 
stealing the goods, it at the same time established that 
the enterprise had ended, and their declarations there- 
after could not affect the defendant, and error was com- 
mitted in receiving them. Slale vo. Duncan, 64 Mo. 
263. 

The indictment charges that defendant ‘‘ feloniously 
and burglariously * * * did break into the store. 
room * * * withintent, the goods * * * then 
and there being, then and there feloniously and bur- 
glariously to steal * * * and did then there bur- 
glarously steal, take and carry away.”” * * * We 
think the indictment sufficiently charges the felonious 
intent. 

Judgment reversed and cause remanded. All 
concur. 





MoKeae, Trustee, v. Couttns et al., Trustees, Ap- 
pellants. 


Deed, Authority of President of Bank to Make. Under the 
evidence in this case held that the president of a bank had no 
authority to execute the bank's deed, conveying land for the 
benefit of creditors, and also that the authority of the president to 
make the deed in question could not be sustained on the ground of 

the bank’s acquiescence therein. 
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Appeal from Lewis Circuit Court.—Hon. B. E. Turner, 
Judge, 


AFFIRMED. 
John M. Dickson and H. I. D’ Arcy for appellants. 


(1) Every corporate act requiring express authority 
from the board of directors of the bank from the date 
of its organization up to 1880, having been executed by 
Chambers, president of the bank, without that express 
authority, there is a plain ratification by the bank and 
its stockholders and directors of all the acts, including 
the deed in question, or an estoppel against the denial 
of ratification. Pollock on, Cont. (Ed. Wald.) 516; 
Carroll v. Med. Savgs. Bk., 3 Mo. App. 250; Johnson ov. 
Douglas, 73 Mo. 168-71; Pollock on Con. (Ed. Wald.) 
42; Chouteau v. Allen, 70 Mo. 326; Gordon v. Watts, 
1 Watts, 383; Hppright v. Nickerson, 73 Mo. 482; 
Thompson’s Stockholders, sec. 168; Martin vo. Webb, 
18 C. L. J. 89-92; Hannibal & St. Joe Ry. Co. v. Ma- 
rion Co., 36 Mo. 306; Peck v. Ritchey, 66 Mo. 114; First 
Nat. Bk. v. Fricke, 75 Mo. 183. (2) If the principles ot 
estoppel and ratification do not apply, yet the deed was 
at most voidable, not void, and until the party purport- 
ing to make it takes steps to avoid it, it stands as a 
valid deed. St. Louis Pub. Schools v. Risley, 23 Mo. 
419; Pollock on Contracts (Ed. Wald.) 42; Graham ov. 
Railroad, 102 N. Y. 148-86; Story Eq. Jur., sec. 1040, 
and cases cited ; Bradley v. Ranney, 69 Mo. 282; Welch 
0. Welch, 63 Mo. 61; Ashursf’s Appeal, 6) Pa. St. 291, 
and others referred to in argument. Using the words 
“The Butchers’ & Drovers’ Bank” instead of ‘‘The 
Butchers’ and Drovers’ Bank of St. Louis’’ in the deed 
does not constitute a misnomer. Bank of Commerce 
v. Mudd, 32 Mo. 218; 2 Wash. on R. P. 236; Brown v. 
Bank, 6 Hill, 443; Middleton v. Findla, 25 Cal. 76; 
















166 SUPREME COURT OF MISSOURI, 


ES 





McKeag v. Collins. 








(3) The trustee having accepted the trust, was charged 
with its duties and responsibilities and could not after. 
wards disclaim them. 1 Perry on Trusts, sec. 268, p, 
349. (4) The filing of the suit by the bank to set aside 
the sale of McKeag, under execution, was not a dis- 
affirmance of the deed. Gilkeson v. Knight, 71 Mo 
406. 


George Ellison for respondent. 


(1) A sale under execution transferred the posses- 
sion or the right of possession to the plaintiff as pur- 
chaser. Page v. Hill, 11 Mo. 149; Matney ». Graham, 
59 Mo. 190; Boyd v. Jones, 49 Mo. 202. (2) A sale un- 
der execution in lumpof several tracts of lands or of 
many lots together does not make the sale a nullity. 
Philips v. Stewart, 59 Mo. 491; Lisa v. Lindell, 21 
Mo. 127; Wellshear v. Kelly, 69 Mo. 344; Harris ». 
Vineyard, 42 Mo. 568; Chase v. Williams, 74 Mo. 484. 
Besides, neither Cummings nor the bank are parties to 
this action and hence their rights cannot be tried. Call 
». Chase, 21 Wis. 511. (3) The ‘‘ Butchers’ & Drovers’ 
Bank”? and ‘*The Butchers’ & Drovers’ Bank of St. 
Louis”’ are not the same in name or substance. Bank 
v. Mudd, 32 Mo. 218; Glass v. Lipton, ete., 32 Ind. 
377; King v. Randelett, 33 Cal. 320. (4) Chambers 
had no authority to make the deed to defendant and it 
passed no title. Bank v. Dandridge, 12 Wheat. 64; 
Flickner v. President, etc., 8 Wheat. 338; People o. 
Judge, etc., 31 Mich. 456; Wa/worth, etc., vr. Trust Co., 
14 Wis. 325; Merritt v. Lambert, 1 Hoff. Ch. 166; 
Head v. Providence Ins. Co., 2 Cranch, 127. (5) So far 
as is shown by the evidence in this case, no ratification 
of this conveyance by the bank Was made; on the con- 
trary its repudiation is shown by its attorney directing 
the sale in bulk of the same lands; by the motion of the 
bank to set aside the sheriff’s sale, and by its petition 
now pending in this court to set aside the sale to plain- 
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tiff by the sheriff. By these acts the bank has _ re- 
pudiated the act of Chambers in making the convey- 
ance. Dowzelot ». Rawlings, 58 Mo. 75; Turner 2. 
Baker et al., 64 Mo. 218. 


Henry, C. J.—This is an action of ejectment, insti- 
tuted in the Lewis circuit court, to recover the posses- 
sion of lands described in the petition. The suit was 
originally against Collins, who was in possession of the 
lands, but on his own motion Dickson was made a de- 
fendant, claiming the land under a deed of trust from 
the Butchers’ and Drovers’ Bank of the city of St. Louis. 
Plaintiff claims under a sheriff’s deed. The answer of 
defendant is a general denial, Dickson also pleading a 
special defence, alleging that the sale by the sheriff to 
plaintiff was of several tracts in gross, whereby the 
property was sacrificed, and other matters which will be 
sufficiently disclosed in this opinion. On a trial plain- 
tiff had a judgment, from which defendant, Dickson, 
has appealed. 

Some time in July, 1879, the Butchers’ and Drovers’ 
Bank of St. Louis became insolvent, its liabilities 
amounting to about $700,000. Jno. K. Cummings was 
a creditor of the bank to the amount of about $12,000, 
B. M. Chambers, the president of said bank, called the 
creditors together and proposed to give them the bank’s 
certificates of indebtedness for the debts due them re- 
spectively, payable three years after their date. That 
proposition was in writing, and is as follows : 


** PROPOSITION SUBMITTED TO DEPOSITORS. 


‘*The liabilities of the bank are as follows: 


Due depositors on time.............$451,613.64 
Due depositors on demand ......... 231,868.25 
NT Thc enttcannicndestucuhies 2,854.98 





7 


PPisatcnessocsdaee cebeequeeebin $686, 336.87 
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‘Tf the proposition now made is accepted by the de- 
positors the bank will pay to the depositors so accepting 
five per cent. in cash and will deliver to each depositor 
for the balance the bank certificates of scrip in sums of 
five, ten, and one hundred dollars, the paper to be in form 
somewhat as follows: 

‘*** This is to certify that the Butchers’ and Drovers’ 
Bank of St. Louis is indebted to the bearer in the sum 
of dollars, payable on or before August 1, 1880, 
This certificate has the security of the assets of said 
bank, amounting to $750,000, and is further secured by 
property conveyed to trustee for securing its payment 
by E. B. Hudson, M. F. Smith and M. C. Chambers, of 
the value of $250,000, and is receivable for all debts 
due the Butchers’ and Drovers’ Bank, issue limited to 
$650,000. 

*** (Signed) B. M. CuamBers, President. 

‘“* JuLEs DesioaE, Teller.’ 

‘‘Tf the proposition be accepted the persons named 
in the certificate will convey to the trustee property 
which is estimated at fair valuation to be worth $250,000, 
to secure the payment of these certificates. 

‘* These certificates will be receivable for any indebt- 
edness due the bank and in payment of any property 
owned by the bank. The property of the bank will be 
sold and the debts due collected at as early a day as 
practicable; a@ quarterly statement will be made to a 
committee of depositors so accepting. 

** (Signed) B. MAZIERE CHAMBERS, 

** President.” 





This proposition was accepted by the creditors, and 
Cummings received his certificate. In December, 1880, 
after his certificate became due, he sued the said bank, 
obtained a judgment, had the land in controversy sold 
under an execution issued on that judgment, and de- 
fendant, McKeag, purchased it and received the sheriff’s 
deed therefor as trustee for Miss Annie M. Cummings, 
daughter of Jno. K. Cummings. Prior to the rendition 
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of that judgment, in August, 1880, Chambers, in the 
name of the Butchers’ and Drovers’ Bank, made a con- 
veyance of the land in controversy and other real estate 
pelonging to the bank to defendant, Dickson, in trust 
for its creditors, which was recorded in the office of re- 
corder of deeds for Lewis county on the twenty-sixth 
day of August, 1880. The deed was properly executed 
as that of the bank, if the president was authorized to 
make it. The plaintiff contends that it was executed by 
Chambers without any authority from the directors, 
Defendants concede that there was no express authority 
given in this particular instance, but contends that the 
acquiescence of the directors and stockholders, and the 
general authority assumed by Chambers to execute cor- 
porate acts without express authority, as in the instance 
of the issuance of the certificates of indebtedness, with- 
out the assent of the directors, amount toa ratification 
of such acts and estops the bank from denying their 
validity. 

The testimony in relation to the course of business 
in that bank and the extent to which it was entrusted to 
the president is as follows, in substance: That the 
bank directors seldom met, took but little interest in the 
business, left the management to Chambers, who seems 
to have acted as if the institution was his. He testified, 
however, that this was the first deed he had ever exe- 
cuted, without express authority from the bank. There 
is no evidence that prior to the execution of the deed 
in question he had ever executed any other, with or 
without the authority of the bank. It is manifest from 
the evidence that Chambers had no authority to execute 
this deed, and the only reliance of defendants is upon 
the alleged acquiescence of the bank, while the truth is 
that on March 14, 1881, a motion was filed by the bank, 
or in the name of the bank, in the St. Louis circuit 
court to set aside the sale under which defendant claims, 
in which it was alleged, among other averments, that 
Chambers had no authority to execute said deed to 
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Dickson. Cummings’ judgment was rendered in De- 
cember, 1880, about six montis after the deed in ques- 
tion was executed by Chambers. That suit was pending 
when the deed was executed. This suit in ejectment 
was commenced on the twenty-third of June, 1881, and 
the trial occurred in March, 1883. When Cummings 
obtained his judgment in 1880 there were no grounds for 
the position that the bank had, by acquiescence, ratified 
the deed executed by Chambers, and certainly a ratifiea- 
tion which occured after he acquired a lien upon the 
land, and after this plaintiff purchased the land under 
that judgment, cannot avail against his title. 

We fail to find in the testimony any evidence which 
tends to convict Cummings of bad faith in his transac- 
tions. He waited patiently three years, until his certfi- 
cate of indebtedness became due, and after other holders 
of such certificates had received the full amounts due 
thereon respectively. Before he instituted his suit and 
when Chambers learned that Cummings had sued, in hot 
haste, without consulting the directors or stockholders 
of the bank, he executed the deed in question on pur- 
pose to defeat Cummings in the collection of his de- 
mand. This is a fair inference from his own testimony. 
Neither the doctrine of ratification nor estoppei had any 
application to this case. There are no facts upon which 
to invoke it. There is not a particle of testimony show- 
ing that, at the time Cummings obtained his judgment, 
the bank had done any act amounting to a ratification, 
and certainly a sufficient length of time had not inter- 
vened to warrant a presumption of acquiescence. The 
answer set up no equitable defence to the action. The 
cause was tried by the court without the intervention of 
a jury. No declarations of law were asked or given, 
and, in the motion for a new trial, the only grounds 
alleged were: That the judgment was against the law, 
against the evidence, against the law and the evidence, 
against ‘the weight of evidence, and, on the evidence, 
should have been for defendants. No rulings of the 
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court as to the admission or rejection of testimony were 
complained of, and we might have disposed of the case 
in a very summary manner, but have gone through the 
record and discovered no good reason for disturbing the 
finding or judgment of the court, which is, therefore, 
afirmed. All concur. 





Harpy e¢ al., Plaintiffs in Error, v. CLARKSON. 


Deed, Construction of: TRUSTEE: EQUITY. A deed construed and 
held to confer upon the wife of the grantor the absolute dominion 
in the property whenever she should exercise the power of disposi- 
tion conferred in it ; and also held that she had sufficiently exer- 
cised such power, and the trustee named in the deed was bound to 
convey the legal title, and that the trustee being absent from the 
state and failing to duso, the land court of St. Louis, in the exer- 
cise of its chancery powers over trustees, properly divested the title 
out of the trustee, and vested it in the wife’s appointee. 


Appeal from St. Louis Court of Appeals. 
AFFIRMED. 


Samuel Hardwicke and C. T. Walbridge for plain- 


tiffs in error. 


(1) The deed to Feazel, trustee, created a life estate 
in the wife, with a use to the husband, and the remainder 
in fee to the children. Baker v. Nall, 59 Mo. 265; 
Roberts v. Mosely, 51 Mo. 282. This being the case the 
deed of Mrs. Hardy could not convey the interest of the 
children. 1 Washb. on R. P. (2 Ed.) 90. (2) The deed 
recites that the money of the children, as well as that of 
Mrs. Hardy, paid for the land. As Clarkson claims 
through this deed, he is chargeable with notice of its re- 
citals. Van Ransellear v. Kearney, 1 Howard (U. 8.) 
297; Kingman v. Loomis, 11 Ohio, 475; Rangely ». 
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Spring, 28 Me. 142. (8) Where two clauses in a deed 
are inconsistent and irreconcilable, the last must give 
away to the first. Shepherd’s Touchstone, 88; Green 
Bay Co. v. Hewett, 55 Wis. 96. (4) Where the granting 


" clause conveys ‘‘ subject to the conditions and restric- 


tions hereinafter named,’”’ or words to that effect, then 
the habendum becomes a part of the granting clause, 
Washb. on Real Prop. (2 Ed.) 690; Wagers v. Wagers, 
18. & R. 375; Moss v. Sheldon, 3 W. & S. 160; Brinp 
». Mitchell, 7 Casey, 169; Tyler v. Moore, 42 Pa. St. 287. 
But when no such reservation is made in the granting 
clause, if a provision in the habendum is repugnant to 
the grant, the habendum yields to the granting clause, 
Washb. Real Prop. (2 Ed.) 651-2; 15 Md. 63. (4) The 
word ‘‘children’’ used in the deed is one of purchase, 
Hamilton v. Pitcher, 53 Mo. 334; 22 Mo. 378; 14 Mo, 
420. 


Given Campbell for defendant in error. 


(1) Clarkson, as trustee of his wife, was a pur- 
chaser for full value, and every intendment should be in 
favor of his heir, the respondent. The language of the 
power to Mary Hardy, in the deed to Feazel, is very 
broad and clear. The trustee was required, upon her 
written direction or command, at any time, to make and 
execute deeds, bills of sale, and other assurances to her, 
or to any person she may direct, for a part or all of said 
property. There can be no double meaning in this deed, 
nor-does it admit of a doubt that the grantor intended 
to bestow upon his wife Mary, at any time, the power to 
appoint and absolutely dispose of all the property in 
the deed mentioned. Pendleton v. Bell, 32 Mo. 109; 
Jecko v. Taussig, 45 Mo. 169; Hazel v. Hagan, 47 Mo. 
279; Turner v. Timberlake, 53 Mo. 371; Boyer v. Allen, 
76 Mo. 498. The devise of an estate with power of dis- 
posal will passa fee. MNoreum v. D’Oench, 17 Mo. 98; 
Ruby v. Barnett, 12 Mo. 3. The record, by the article 
of agreement, and by the deed of Mary Hardy, shows 
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that the power given her was fully and distinctly exer- 
cised, and hence her trustee, Feazle, was bound to make 
a deed in fee-simple to Clarkson, as trustee of his wife, 
Charlotte, the ancestor of respondent. The land court, 
in the exercise of well settled equitable powers, and 
with full jurisdiction over the parties and subject 
matter, divested the legal title from Feazel, the dry 
trustee, and fully vested it in said Clarkson, trustee for 
his wife, Charlotte. These parties took possession under 
the title, and have held it ever since, and both by pur- 
chase and by virtue of the limitation of ten years, cannot 
be disturbed. Bledsoe v. Simms, 53 Mo. 305. 


Ray, J.—This was an action of ejectment in the 
circuit court of St. Louis county for the recovery of cer- 
tain lands in that county. Suit was commenced the 
twenty-seventh of December, 1876 ; the petition is in the 
usual form, and the answer a general denial. A jury 
being waived the cause was tried by the court. At the 
conclusion of the testimony (the substance of which is 
hereinafter stated), the court refused a declaration of 
law, asked by the plaintiffs, to the effect, ‘‘ that, under 
the evidence and the law, the title to the land in dispute 
is shown to be in plaintiffs, and the judgment of the 
court will be for plaintiffs,’’ and, thereupon, gave one 
asked by the defendant, to the effect ‘‘that, under the 
evidence, and under the law, the title to the land in con- 
troversy is not shown to be in plaintiffs, and the defend- 
ant is entitled to the possession of the land in dispute, 
and the judgment of the court should be for defendant.”’ 
The court thereupon found the issues for the defendant 
and gave judgment accordingly. The plaintiffs, after 
an unsuccessful motion for a new trial, appealed to the 
St. Louis court of appeals, where the judgment of the 
circuit court was affirmed without considering the merits 
of the cause, for the reason that there was no statement 
or brief in the cause. 11 Mo. App. 601. From that 
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judgment the plaintiffs bring the cause here by writ of 
error. 

The record shows that the land originally belonged 
to Joseph Hardy, who is the common source of title, Tt 
was agreed upon the trial ‘‘that on the first of June, 
1848, the land was mortgaged by Joseph Hardy and wife, 
Mary Hardy, to St. Louis county, Missouri. That the 
mortgage was foreclosed by judgment in the St. Louis 
county court, state of Missouri, in 1857; that the order 
of the sale was directed to the marshal of said St. Louis 
county, and the land was duly advertised and sold by 
said marshal. That Alton Long purchased the land at 
the marshal’s sale, and that the marshal made a deed 
conveying the land to said Alton Long on the eighteenth 
of April, 1857. That on the third day of August, 1860, 
said Alton Long and wife, by deed, conveyed the land 
to Joseph Hardy.” Joseph Hardy conveyed the land, 
on June 2, 1850s to Wm. N. Feazel, as trustee of Mary 
Hardy (who was his wife), and to the children who are 
named, the last two being the survivors and the present 
plaintiffs herein. The consideration of said deed to the 
trustee, as recited therein, was money belonging to Mrs. 
Hardy and her said children, ainounting to £4,991, which 
said Joseph Hardy had borrowed of the trustee, and to 
secure the payment of which he executed said convey- 
ance of the land involved, and certain personal property 
therein mentioned, which said property said trustee was 
“to have and to hold for the separate use of said Mary 
and her said children forever, free from all claims and 
demands of all and every nature whatever, subject to the 
covenants hereinafter contained, which, on the part of 
the grantor, was to warrant the title to the trustee and 
to hold him harmless from all damages arising from the 
execution of the trust, and which said covenants therein, 
on the part of said trustee, Wm. Feazel, were: (1) That 
he will permit the land conveyed, ‘‘and personal prop- 
erty so bargained and sold,” to remain in the possession, 
und under the control of the grantor so long as he shall 
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live. (2) And then in possession of his wife Mary 
Hardy, if she survive her husband, so long as she should 
live. (3) After her death to ‘divide and deed the real 
estate, in equal proportions, to Margaret Jane. Virginia 
W., Joseph, Robert A., and Daniel Hardy, and the per- 
sonal property and its increase to be divided in equal 
proportions among the above named Jdeneficiaries. 
(4) That upon the written direction or command of the 
aforesaid Mary Hardy, at any time, the said party of 
the second part shall make and execute deeds, bills of 
sale. and other assurances, to her, the said Mary, or to 
any other person she may direct, for a part or all of said 
property, and the said party of the second part cove- 
nants faithfully to perform said trust. 

Joseph Hardy, aforesaid, and his said wife Mary, en- 
tered into an article of agreement, dated June 10, 1864, 
with Charles Clarkson, trustee of Charlotte Clarkson, his 
wife, which article recited the deed of trust to Feazel, 
and described the lands as part of the lands in said deed 
of trust, and agreed to convey the same, being 337,78, 
acres of land, to said Charles, as trustee for Charlotte 
Clarkson, for the price of thirty dollars per acre, to be 
paid to said Mary Hardy as soon as Joseph and Mary 
Hardy make out proper deed for same; and this agree- 
ment recited *‘ that this agreement is made by said Jo- 
seph Hardy and wife, in virtue of any and all interest 
they have, or may have, in said lands, avd also in virtue 
of the powers ‘nvested in said Mary Hardy by the deed 
aforementioned from Joseph Hardy to Wm. N. Feazel ; 
and the said Mary Hardy, in execution of said powers, 
hereby directs, requests and commands said William N. 
Feazel, and all persons claiming or holding any right, 
title, or interest, to said lands ander or through said 
Feazel, to convey and release the same to said Charles 
Clarkson, trustee of his wife, Charlotte, as aforesaid, 
and the suid Mary Hardy hereby appoints all title, uses, 

.or interests under her control, by virtue of said powers 
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or otherwise, to said Charles Clarkson in trust as afore. 
said.’’ 

This was acknowledged by Joseph Hardy June 16, 
1864, and by his wife Mary, on the tenth of August, 
1864. The land was, in consideration of $10,133.40 
cash, paid by Charles Clarkson, trustee of his wife, 
Charlotte, conveyed by deed of Joseph and Mary Hardy, 
his wife, to said trustee; and in this deed appears the 
following: ‘* And the said Mary Hardy, by virtue of the 
powers vested in her under the deed of conveyance, 
dated January 2, 1850, signed and sealed by said Joseph 
Hardy to William N. Feazel, trustee, * * * for the 
consideration aforementioned, does hereby direct, re- 
quest, and command, and appoint, that said William N, 
Feazel, and all persons claiming or holding under him, 
any right, title, or interest, in said tract of land so con- 
veyed above, shall convey, relinquish, and assure to said 
Charles Clarkson,”’ ete. On the twenty-fifth day of Jan- 
uary, 1865, a suit was brought in the St. Louis land court, 
by Charles Clarkson, as trustee for his wife, Charlotte, 
against Feazel, his heirs, and those claiming under him, 
The object of said suit was to divest the legal title to the 
land involved from Feazel, and to vest it in Clarkson. 
An order of publication was male in the case, and this 
publication was duly and lawfully made, but no one ap- 
peared to defend. On the eighth of November, 1865, 
the cause was submitted to the court upon the evidence, 
and the court found for plaintiff, and made a decree di- 
vesting the title from Feazel, and if dead, out of his heirs 
and all claiming under him or them, and fully vested it 
in Charles Clarkson, trustee for his wife, Charlotte. 

Mrs. Clarkson and her husband moved onto the 
land in 1864, and took and held exclusive and undis 
turbed possession of it until their death, and since then 
the defendant and his sisters, the children and heirs of said 
Charlotte, have been possessing the same in the same way. 
Joseph Hardy died in 1873 or 1874, Mrs. Hardy in 1876, 
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. and Feazel, the trustee, in 1879. Such, in substance, are 
the material parts of this record. The plaintiffs herein, 
who are, as stated, the surviving children and heirs of 
Joseph Hardy, the original owner of the land in ques- 
tion, introduced in evidence said deed from said Hardy 
and wife to said Feazel, as trustee, and claim legal title 
thereunder to the land in dispute, and seek to recover 
thereon in this action of ejectment. The consideration 
of the deed, as therein recited, was borrowed moneys 
belonging to the wife and children, but in what propor- 
tion does not, by the deed or otherwise, appear. If the 
premises in the deed are to be alone looked at and con- 
sidered, and the technical rules, which have sometimes 
been rigidly applied, are to be adopted, then the wife 
and the children, who were all in esse, and identified by 
name, would be equitably, at least, tenants in common 
in the estate granted, and the wife’s interest would be a 
child’s part. But this is manifestly not the intention of 
the grantor, as shown by the entire instrument, and it is 
not so claimed by the plaintiffs. The plaintiff’s con- 
struction of the deed is that under the terms and pro- 
visions a life estate was vested in the wife, with a use 
in the husband, and a remainder in fee vested in the 
children. We cannot go largely into the nice and dis- 
criminating learning, which an elaborate consideration 
and construction of said deed, in all its parts, might 
give rise to, and which would involve an examination of 
technical rules of little, if any, practical importance at 
present. There are several repugnancies in the several 
clauses of the deed, but by a primary rule of construc- 
tion, we must consider the consistent and intelligible 
portions, and by considering these together, find out and 
make effectual, if we can, both the general intention of 
the parties, and any special intention obviously appear- 
ing on the face of the deed asa prominent and leading 


feature thereof. Passing some peculiarities, it may, in 
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effect and substance, be considered somewhat in the na. | 
ture of a deed of bargain and sale under the statute of 
‘uses. The leading object and intention of the grantor 
therein, however, was to settle the property upon the 
wife to protect it from his control, and the claims of 
creditors, and to confer upon her the absolute dominion 
thereover, whenever she should exercise and execute the 
power of sale and disposition conferred upon her by the 
deed. This is, we think, the fairly expressed intention 
of the grantor, notwithstanding the recital as to the 
source of the consideration and moneys belonging to both 
the wife and children, and notwithstanding the reserva- 
tion or exception to himself of the possession and en- 
joyment of the property during his own life. And this 
is shown by the distinct, positive, and unequivocal grant 
to the wife of the absolute power of disposition, at any 
time during his life, and the requirement and duty of 
said trustee to make deeds therefor upon her written de- 
mand. Turner v. Timberlake, 53 Mo. 371; Boyer v. 
Allen, 76 Mo. 498. 

The distinct power of disposition on the part of the 
wife, at any time during his life, thus made by the deed 
itself especially prominent, is wholly inconsistent with 
the existence at the same time of any estate of vested 
remainder in the children. The execution and exercise 
of the power of sale by the wife, at any time, would de- 
feat alike the right of use and enjoyment as conferred 
upon or reserved to the grantor, and prevent the estate 
from vesting, by way of remainder, in the children. It 
is only in the event of thedeath of the grantor and of 
his wife, Mary, without executing the power of sale, that 
the children were to take and to receive deeds from the 
trustee. These were the conditions and events upon 
which the remainder is contingent to the children, and 
upon the happening of which it was to spring up, to vest 
in them. The legal title being in said trustee, a deed from 
him, made under the written direction of the wife, would 
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be a complete exercise and execution of the power, and 
would pass the fee to the purchaser, and be to him an 
adequate defence in the action of ejectment. Woreum 
». D’Oench, 17 Mo. 98; Rubey v. Barnett, 12 Mo. 3. 

The foregoing articles of agreement between Joseph 
Hardy and Mary Hardy, to convey the land in dispute to 
Charles Clarkson, as trustee for his wife, Charlotte, and 
their deed to the land, made in pursuance thereof, upon 
the large and valuable consideration named, and the ap- 
pointment and written demand therein made by said 
Mary Hardy, the wife, was an exercise and execution of 
the power given her, and bound and obligated the trus- 
tee to make the deed in fee-simple to said Clarkson, as 
therein directed. Said Feazel was a mere dry trustee, 
his only active duty under the trust being to make deeds 
to the purchaser upon written demands of the wife, or to 
the children, in the event of the grantor’s death, and the 
death of the wife, without executing the power of sale ; 
and the land court, in the exercise of its chancery powers 
over trustees, and with jurisdiction over the parties and 
the subject matter, could divest the legal title from said 
Feazel, and vest the same in said Clarkson, and the pro- 
ceedings in said court were, we think, sufficient for the 
purpose. The evidence shows that defendant's ancestor, 
upon the payment of full consideration for said land, 
took possession under the title thus acquired in the 
year 1864, and that she and the defendant have been in 
the continuous possession thereof ever since. 

A number of other questions and authorities have 
been suggested and cited in the briefs of counsel, but 
we deem their consideration unnecessary to the proper 
disposition of the case, and they need not, therefore, be 
further noticed. We find no error in the action of the 
circuit court in refusing and giving said declarations of 


law, or in its finding and judgment in the premises, and © 


we, therefore, affirm its judgment as well as that of the 
court of appeals. All concur. 
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Way v. Priest, Fvecutor, Appellant. 


1. Will, Construction of: Lecacy. A clause ofa will construed 
and held that a legacy of fifty-six thousand dollars bequeathed 
therein should bear six per cent. interest from the death of the 
testator. 


2. Therule asto the computation of interest in this case where 
there were part payments stated. 


Appeal from St. Louis Court of Appeals. 
AFFIRMED 
EF. 4. Farish for appellant. 


(1) Mrs. Way’s legacy was to be paid in a certain 
way, 7. e., by satisfaction out of notes that she might 
select, and in order to make such legacy available it was 
necessary that she should make the selection as provided 
in the will. This she never did. (2) A general legacy, 
though directed to be paid’as soon as possible, or ‘‘as 
soon as convenient,’’ is not payable until one year after 
the death or the grant of letters. 1 R. 8., 1879, p. 37, 
secs. 1 and 2; 2 Redfield on Wills, 466, 69 and 7; 
Webster v. Hale, 8 Vesey; White v. Donnell, 3 Mad. 
Ch. 524. And such legacy in the absence of specific di- 
rections in the will to the contrary, both as to the time 
when such legacy is to be paid, and the rate of interest it 
shall bear, bears interest only from the time it is due 
and payable, that is, one vear from date of letters, and at 
the rate of six per cent. per annum, because that is the 
rate fixed by law. 


G. H. Shields and Glover & Shepley for respondents, 


(1) Assuming the legatee has elected to be paid 
fifty-six thousand dollars in money, interest runs on that 
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amount from the death of the testatrix. The will ex- 
pressly declares this. (2) Independent of the clause in 
the will to that effect the legacy would carry the 
stipulated interest on each note. 2 Redf. on Wills, 
474, 486; Taveau v. Ball, 1 McCord (8S. C.) Ch. 7; Jones 
». Ward, 10 Yerg. 160; Drayton v. Grinkie, 1 Hill 
(S. C.) Ch. 224; Barclay v. Wainright, 14 Ves. 66. 
(3) A demonstrative legacy is entitled to increase and 
interest from death. Parkinson v. Parkinson, 2 Bradf. 
Sur. Rep. 77; Pierrepoint v. Edwards, 25 N. Y. 128; 
Ludlam’s Estate, 13 Pa. St. 188. (4) A specific legacy 
yests at the death of the testator. Proctor v. Robinson, 
35 Mich. 284; Burd vo. Burd, 40 Pa. St. 182; Hidridge 
». Eldridge, 6 Cush. 516. (5) The notes are specific 
legacies. Richards v. Richards, 9 Pierce Rep. 219; 
Jacques v. Chambers, 2 Call. Rep. 435; Wallace ». 
Wallace, 23 N. H. 149; Perry v. Maxwell, 2 Dev. 
(N.C.) Ey. 488. (6) But independent of all this the 
legatee is entitled to the order in this case under the first 
demand made on the executor, which was made one year 
and one month after the death of the testatrix. 


Norton, J.—This case is before us on appeal from 
the judgment of the St. Louis court of appeals affirming 
a judgment of the circuit court in favor of plaintiff? for 
$3018.75. Defendant is the executor of Eliza Perry, 
deceased, who died leaving a will which contained the 
following clause: ‘‘To Mary Ann, wife of Jamies C. 
Way, of St. Louis, Missouri, the sum of fifty-six thou. 
sand dollars. Insatisfaction of this legacy the said Mary 
Ann Way may select any notes secured by deed of trust 
which I may leave, whereof the principal sum shall not 
in the aggregate exceed the said sum of fifty-six thou- 
sand ($56,000) dollars, and these when so selected, my ex- 
ecutor shall transfer and deliver to her in satisfaction of 
said legacy, or so much thereof as the said notes so se- 
lected shall amount to, together with such of the inter- 
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est notes of such principal sums as will make such _prin- 
cipal bear interest from the date of my decease.”’ 

The legatee, Mrs. Way, having been paid by de- 
fendant at various times sums aggregating $63,000 on 
account of said legacy, claimed that a further sum by way 
of interest was due her, and on her motion an order was 
made by the probate court directing defendant to pay 
her the sum of twenty five hundred dollars. From this 
order defendant prosecuted an appeal to the circuit 
court, where a judgment was rendered in favor of plaintiff 
for $3018.75, and it is this judgment which is questioned 
by this appeal. The right to this judgment is de- 
pendent on the construction of the above clauses of the 
will. It was held by-the court of appeals that ‘from 
the language of the will the testatrix intended that Mrs. 
Way should have $56,000, with interest from her death 
at the rate of six per cent., that being the rate fixed by 
law in the absence of anything indicating that a higher 
rate was to be paid.”’ And ‘that the amount due Mrs. 
Way is to be ascariained by calculating the interest at 
six per cent. on $56,000 from the death of Mrs. Perry to 
the tirst payment, and deducting that payment from the 
sum ascertained ; on this balance interest at the same 
rate should be calculated to the date of the second pay- 
ment, which should be deducted from the sum ascer- 
tained, and so on calculating interest on the balance 
found after the date of each payment.”’ 

We are of opinion that the said clause of the will 
was properly cunstrued by the court of appeals and that 
the principal sum which was to bear interest from the 
time of her death relates only to the sum of $56,000 
bequeathed. The application.of the rule laid down for 
the ascertainment of Mrs. Way’s interest would entitle 
her to a larger judgment than was obtained by her in the 
circuit court, but as this is an error in defendant's favor 
he cannot complain. 

Judgment affirmed in which all concur. 
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Apers, Appellant, v. BEDELL ef al. 


i. The petition in this case, held, not to be in the nature of a pro- 
veeding to charge the separate property of a married woman with 
a debt contracted by her, but rather to be one to charge the prop- 
erty of the husband with his own debt. 


9. Practice : MISJOINDER OF PARTIES. The improper joinder of a de- 
fendant in an attachment suit is no ground for dissolving the 
attachment. 


Appeal from Clarke Circuit Court.—Hon. B. E. Tur- 
NER, Judge. 


REVERSED. 
Reed, King & Whiteside for appellant. 


(1) A writ of attachment can. under our statute, be 
issued in aid of an equitable action. Frank v. Siegel, 9 
Mo. App. 467; 55 Iowa, 318; R. S., see. 410. (2) A 
motion to dissolve was not the proper remedy. If the 
petition was defective, the defects could be reached only 
by answer or demurrer. Reugger v. Lindenberg, 53 
Mo. 365; Butler v. Lawson, 72 Mo. 227. (3) A married 
woman who voluntarily makes admissions in regard to 
her property rights, which deceive others and induce 
them to give credit to her husband on the faith of the 
property, will be precluded from asserting her claim 
against the rights of said creditors who acted on her 
representations. 6 Waits Actions and Defences, 692; 
Hayner v. Crow, 79 Mo. 293. It makes no difference 
who the owner of the goods was—whether it was the 
husband or wife. The property had been held forth to 
the public so as to induce credit, and credit had been 
given by this plaintiff on the faith of such property and 
the acts of said defendants. 
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N. F. Givens and Wm. L. Berkheimer for respond- 


ents. 


(1) An attachment cannot be maintained -in this 
ease. In this state an attachment is essentially an action 
at law, and cannot be invoked in aid of equitable relief, 
Drake on Attachments (3 Ed.) p. 5, see. 5; Lackland », 
Garsbee, 56 Mo. 267, and cases cited; Pratt et al. »,. 
Scott et al., 19 Mo. 625; Lee v. Tabor et al., 8 Mo. 322; 
Wood v. Edger, 13 Mo. 451. (2) An attachment cannot 
be sustained against the husband and wife for their joint 
debt. Gage v. Gates, 62 Mo. 412. (3) The motion to 
dissolve the attachment was proper. //enderson v. Hen- 
derson, 55 Mo. 534; Graves v. McHugh, 58 Mo. 499; 
Bray »v. Marshall, 66 Mo. 122. 


Brack, J.—This suit was commenced by attachment 
issued against both defendants. An amended petition 
was filed, and defendants filed plea in abatement to the 
affidavit for attachment. These issues were subsequently 
tried and found for plaintiff, and a judgment sustain- 
ing the attachment followed. Thereupon defendants 
filed a motion to dissolve the attachment, which was sus- 
tained. This action of the court appears to have been 
treated as a judgment against the plaintiff on the plea in 
abatement, from which the plaintiff appealed. The mo- 
tion was sustained on the ground that the suit was one 
in eyuity to charge the separate estate of a married 
woman, and that no attachment could issue in such 
cases. 

The first count of the petition states that David 
Bedell had for a long time carried on a retail grocery 
business; that the business was carried on by him un- 
der the firm name of M. J. Bedell, but it is not stated 
that he was in partnership with any one; that M. J. 
Bedell is the name of Mary J. Bedell, wife of David; 
that David Bedell made the note which is described, 
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under and by the name of M. J. Bedell, and that the 
same is due. The petition then proceeds to set out what 
js called a further cause of action for equitable relief, 
and in substance states at great length that the note 
was given for merchandise, sold by plaintiff to Bedell, 
and used by him in his business, and that he carried on 
the business in the name of his wife to deceive plaintiff, 
and did so deceive him, and that the other defendant 
knew of all this. The other two counts are on different 
notes, but similar in structure. 

It will be seen the burden of the petition is that the 
debts were the debts of David Bedell, contracted by him 
under the name of M. J. Bedell; that the business was 
really his, and that the attached property was his prop- 
erty, though fraudulently thus kept in the name of M. 
J. Bedell. The petition is not in the nature of a pro- 
ceeding to charge the separate property of a married 
woman with a debt contracted by her. It is rather a 
proceeding to charge the property of David Bedell with 
his own debt. It is not seen what good purpose the 
equitable matter set up will subserve, as these questions 
can all be tried should the rights of property be disputed 
by M. J. Bedell. She made no motion to quash the writ 
of attachment as to her, nor has she as yet pleaded to 
the petition. If she was improperly joined, it does not 
follow that the attachment should be dismissed as to 
David Bedell. 

The judgment is reversed and cause remanded. The 
other judges concur. 





ButueNe ef av. v. Barrett ef al., Appellants. 


1. Mortgage of Merchandise, When Void as a Matter of 
Law. Where it appears upon the face of a mortgage couveying 
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goods and merchandise that the mortgageor is to remain in posses, 
sion of the property, and to sell it in the usual course of business 
for his own benefit, such mortgage is void a3 a matter of law under 
Revised Statutes, section 2496, for the reason that the conveyance 
is for the use of the grantor, and it is then the duty of the court to 
pass on the legal effect of the mortgage and to declare it void. 





: IMPEACHMENT OF BY EXTRINSIC EVIDENCE. Where such 
facts as would render the deed void on its face appear by extrinsigo 
evidence, the same legal effect follows. It is not necessary in such 
case that it be made further to appear that the intent of the 
parties to the conveyance was in fact to hinder and delay creditors, 


3. $ : INSTRUCTIONS. Wherea mortgage valid on its face 
is sought to be impeached by extrinsic evidence, it is the duty of the 
court to submit to the jury for its determination the question 
whether the impeaching facts are true, and to direct that if they 
are established to their satisfaction they will find the conveyance 
to be void as to creditors. 








: FIXTURES. A mortgage of astock of goods and store fix- 
tures, although void, as to the former, as to creditors because the 
grantor was permitted to remain in possession and dispo-e of the 
merchandise for his uwa use, will not, for that reason, be invalid ag 
to the fixtures. 


Certified from Kansas City Court of Appeals. © 


REVERSED. 


W. C. Stewart for appellant. 


(1) Instruction number two given for respondents 
did not properly declare the law. (2) Instruction 
number three also given for respondents is likewise er- 
roneous. If there was no fraud at the time the mort- 
gage was originally made the property immediatel 
vested in the mortgagee and could not be divested by any 
subsequent fraudulent agreement between the parties. 
Shep. Touchstone, 66, 240; Alap v. Shirk, 12 Pa. St. 
589; Wooster v. Stanfield. 11 Ja. 128. As to whether 
fraud in fact exists is a question for the jury. Zeigler 
v. Maddox, 26 Mo. 575; Webber v. Armstrong, 7 Mo. 
217; Hewson v. Tootle, 72 Mo. 632; Seward v. Jackson, 
8 Cow. 406. Said instruction number three is further 
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erroneous in that it ignores the intent involved, and di- 
rects the jury that the facts assumed in the instruction 
without regard to such intent constitute fraud in fact. 
Hughes v. Cary, 20 la. 399; Gay v. Bidwell, 7 Mich. 
519; Biggs v. Parkham, 2 Mich. 218; Barnora ». 
Eaton, 2 Cush. 294; Cobb v. Farr, 16 Gray, 597; Abbot 
». Gooding, 2 Me. 408. The instruction is further erro- 
neous, in that itsingles out certain facts and directs a 
verdict regardless of the other facts in dispute. Chap- 
pell v. Allen, 38 Mo. 213; Raysdon v. Trumbo, 52 Mo. 
85; Iron Mountain Bk. v. Murdock, 62 Mo. 73. 


Peak & Yeager for respondents. 


(1) The second instruction given for respondents 
declares the law as it exists in this state. Shelby ». 
Boothe, 73 Mo. 74; Goff v. Stein, 12 Mo. App. 122; 
Henderson »v. Henderson, 55 Mo. 534. (2) Respond- 
ents’ third instruction also rightly declared the law. 
The same facts which would render a conveyance void 
as a matter of law if expressed on the face of the con- 
veyance would likew®e make it void if found by the 
jury to exist outside of it and as part of the transaction. 
Johnson v. McAllister, 30 Mo. 327; Weber v. Armstrong, 
70 Mo. 219; Hewson v. Tootle, 72 Mo. 632. 


Norton, J.—The judges of the Kansas City court 
of appeals, being divided in opinion in reference to the 
propriety of instruction number three, given for plain- 
tiffs, have certified the case to this court. The suit is 
by attachment, against defendant Barrett; the writ was 
levie | upon a certain stock of goods and fixtures as the 
property of Barrett: defendant, Donnell, appeared to 
the action, and by permission of the court filed an in- 
terplea, claiming the right to the property under and by 
virtue of a mortgage executed by Barrett, acknowledged 
and recorded before the levy of attachment, conveying 
to said Donnell] a stock of goods, merchandise and fix- 
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tures to secure the payment of a debt therein specified, 
On the trial of the issue raised upon the interplea, among 
other evidence introduced, evidence was offered tending 
to show that it was agreed and understood between Bar. 
rett, the mortgageor, and Donnell, the mortgagee, that 
Barrett was to remain in possession of the stock of goods 
mortgaged and sell them in the usual course of trade 
for his own use and benefit. It is conceded that the 
mortgage in question was fair and valid on its face. 

To meet the state of facts which the evidence tended 
to establish, the court gave instruction numbered three 
which is as follows: 

‘3. The court instructs the jury that if they believe 
from the evidence that there was an understanding or 
agreement between Donnell and Barrett, at the time the 
mortgage in question was executed, that the said Barrett 
was to remain in possession of the stock of goods mort- 
gaged and continue to sell the same in the ordinary 
course of business and dispose of the proceeds for his 
own use and benefit, and if the jury shall believe that 
the said barrett did in pursuance gf such agreement so 
remain in possession of said stock, and did continue to 
sell the same for his own use and benefit with the knowl- 
edge and consent of and in pursuance of an agreement 
theretofore made with the said Donnell, then said mort- 
gage was and is fraudulent in fact, and your verdict must 
be against the interpleader.”’ 

While it is conceded that if the vitiating facts stated 
in the instructions had appeared in the mortgage in ques- 
rion, that it would be void as matter of law, without 
reference to the intention of the parties, it is contended, 
that where such facts are made to appear by extrinsic 
evidence, the mortgage, if fair on its face, is not fraudu- 
lent unless it is made further to appear that the intent 
of the parties was in fact to hinder and delay, creditors. 
It has been held by this court in numerous cases that 
When it appears on the face of the mortgage conveying 
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gs and merchandise that the mortgageor is to retain | 
possession of the goods, and to sell and dispose of them 
in the usual course of business for his own benefit, that 

such mortgage is void as to creditors, on the ground and 

for the reason that such a conveyance is deemed in law 

to be for the use of the grantor, and, therefore, void by 

yirtue of section 24196, Revised Statutes. Reed ». 

Pelletier, 28 Mo. 173; State to use, etec., v. Tasker, 31 

Mo. 445; State to use, etc., v. D’ Oench, 31 Mo. 453. It 

logically follows from this ruling that, in a case where 

the mortgage is fair on its face and the same im- 

peaching facts are proven by extrinsic evidence, the 

‘same legal consequence flows from them when estab- 

lished. It isthe facts which invalidate the deed, and 

not that they are made toappear by this or that evidence. 

It is sufficient if they are made manifest; and it can 

make no difference in principle, as to the legal effect of 

the facts, whether they appear on the face of the instru- 

ment itself, or whether they are made to appear by 

extrinsic evidence. In the former case when the facts 

appear in the deed, as it is the province of the court to 

pass upon the legal effect of it, it is its duty to declare 

it to be void; in the latter case when the facts do not 

appear on the face of the deed, but are sought to be es- 

tablished by extrinsic evidence, it is the duty of the 

court to submit to the jury for their determination 

whether the facts sought to be proven have been proved, 
and to tell them that if established to their satisfaction 
that they must find the deed to be void as to credi- 
tors. 

This question, we think, has been settled in the 
cases of Reed v. Pelletier, 23 Mo. 173; and State to use, 
etc., v. Tasker, 31 Mo. 445. In the former case it is 
said: ‘‘ When the maker of a deed of trust or mortgage 
that conveys a stock of goods continues in possession 
and sells in the usual course of business, with the knowl- 
edge of the cestui que trust, very slight evidence ought 
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to be required to prove that his dealing in that manner 
was pursuant toa right secured contemporaneously with 
the execution of the instrument, which would stamp the 
transaction with constructive fraud, at least, as effect. 
ually as if the provision had been incorporate into the 
deed.”’ In the latter case itis said: ‘* [tis not the mere 
possession of the property by the grantor, but it is the 
possession, with the powerof sale, which defeats the in- 
strument; and if this appears to be the intent of the 
parties, although neither expresse in terms nor neces- 
sarily implied from the deed, yet the effect must necessa.- 
aily be the same. But where this characteristic is not 


stamped on the face of the deed, either expressly or by’ 


implication, the question is for the jury, under instrue- 
tions explanatory of the facts which will constitute legal 
fraud. It is like the case of a voluntary conveyance by 
a party wo is insolvent. Whatever may be the intention 
of the parties, such conveyances are invalid against prior 
creditors, and no enquiry into the motive is necessary.” 

We have been cited to the case of Zeigler ». 
Maddox, 26 Mo. 575, as being in conflict with what is 
here said. If the opinion in that case is to be construed 
as holding that when it is proved to the satisfaction of 
the jury that by the agreement of the parties made at 
the time of the executlon of a mortgage conveying goods 
and merchandise that the grantor was to retain posses- 
sion and sell the goods in the usual course of business, 
for his own benefit, that the court would not be justified 
in instructing the jury that the deed was void, but must 
go further and tell them that notwithstanding they 
might believe such facts, unless they further believed as 
a fact that the parties intended to hinder, delay and 
defraud creditors, that the deed was valid and they must 
tind for the parties claiming under it as against a 
creditor. If the opinion holds this, we may say of it 
that it is virtually overruled by the case of Reed ». 
Pelletier, 28 Mo. 173, in which opinion Judge Scott, 
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who delivered the opinion in the case of Zeigler »v. 
Maddox, supra, concurred. We are disposed to adhere 
to the rule announced in the cases cited herein, believing 
it to be founded in correct principle and in harmony 
with the policy which dictated the enactment of section 
2496, Revised Statutes. 

The deed in question, in addition to the stock of 
goods, conveyed certain fixtures. No evidence was 
offered tending to show that the fixtures were to remain 
in possession of the grantor and be disposed of by him 
for his benefit, and as the instruction complained of 
declared the deed void as to them as well as the goods, 
it was erroneous in that particular and for this error the 
judgment will be reversed and canse remanded. Don- 
nell v. Byern, 69 Mo. 468. All concur. 





Bowman, Appellant, v. Ture Sr. Louts Times ef al., 
Appellants. 


1. The finding of the trial court that certain notes, secured by a deed 
of trust, were held by the maker, as agent of the owner, and had 
not been paid, affirmed. 


2. Note: POSSESSION BY MAKER. The fact that a note, after having 
been put into circulation by the maker for value, comes into the 
hands of the latter as an agent of a third party, will not defeat re- 
covery thereon by the latter. 


Appeal from St. Louis Court of Appeals. 
AFFIRMED. 


John M. Dickson and H. I. D’ Arcy for Chambers 
and Buchanan, appellants. 


(1) The application for a receiver and injunction 
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should have been dismissed at the preliminary hearing, 
because the petition admitted that the trustee was then 
in possession of the mortgaged property, and did not 
state one specific act of illegality or fraud on the part of 
the trustee. High on Receivers; Cabanne v. Liza, 1 
Mo. 682; Jenny v. Spedden, 38 Mo. 295; Bispham’s Pr, 
of Equity, 459; Southwestern Ry. Co. v. Brigden, 3 
MeN. & G. 23; Hoare v. Bainbridge, L. R., 8 ch. 22; 
Conover v. Mayor, 25 Bart. 513; Crane v. Bonnell, 10 
Paige, 333 ; Simpson v. Hart, 1 Johns. 97. (2) The court 
erred in not dismissing the bill, on the hearing, as there 
was no evidence tending to show frand or negligence on 
the part of the trustee, while all the evidence on that 
subject showed that he did what he was directed to do, 
and what, under the trust deed, it was, after default for 
five days, his duty to do. The vendee of the mort- 
gageor could have no greater right to possession than 
the mortgageor, and the provisions of the latter's deed 
of trust expressly deprived him of any, under the ad- 
mitted default. The appointment of a trustee was for 
the very purpose of preventing a part of the beneficiaries 
from defrauding the others. And it was solely because 
he was endeavoring to do this that his removal was 
sought. Jfyers v. Lstell, 48 Miss. 401-4; Fay v. Ford, 
88 Ark. ; Johnson et al. v. Houston et al., 47 Mo. 227-39. 
(3) The bill should have been dismissed at the hearing, 
and the plaintiff ordered to pay to the trustee the differ- 
ence between what the property brought and what it 
would have brought, but for plaintiff’s fraudulent de- 
struction of it. Equity will not actively interfere to aid 
one who does not exhibit ‘‘ perfect propriety of con- 
duct.’”? 2 White and Tudor Ld. Cas. in E4., pt. 1, p. 936, 
and cases cited ; Sto. Eq. Pl. (9 Ed.) sec. 426, and note; 
Corbey v. Bean, 44 Mo. 381; Real Estate Savings Ass'n 
». Call, 63 Mo. 290; Foster v. Hughes, 57 How. (N. Y.) 
Pr. 20; McDaniels v. Lee, 37 Mo. 237; 31 Mo. 147. Nor, 
to aid a mere speculatorin his oppression, Ldwurd3 
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». Alloney M. Co., 38 Mich. 46. Nor @ fortiori where 
the plaintiff has actively, intentionally and unfairly, 
prought about the very state of things on the existence 
of which he bases his claim for equitable relief. 2 White 
and Tudor Ld. Cas. pt. 1, p. 999. 


F. J. Bowman pro se. 


(1.) ‘The answers of defendants set forth no affirma- 
tive facts, which, if true, would constitute a defence to 
this action. (2) The entire evidence sustains the find- 
ings of the lower court. (3) A promissory note has no 
legal inception until it is delivered to some person as evi- 
dence of a subsisting debt. Edwards on Bills and Notes, 
186; Daniel on Neg. Inst. 63. In order that a note may 
be held as an escrow, it must be delivered to a third 
person. Jones ¥. Shaw, 67 Mo. 670; Massman ov. Hols- 
cher, 49 Mo. 87; Henshaw v. Dutton, 59 Mo. 189. 
(4) The conveyance of Chambers to the St. Louis Times, 
was made subject to the incumbrance then existing 
upon the property, but this conveyance created no ob- 
ligation on the part of the 7~mes corporation to pay the 
notes. Heim v. Vogel, 69 Mo. 529; Swope v. Leffing- 
well, 72 Mo. 356. The notes were the notes of Cham- 
bers; they were payable at his option; the $23,333.33 4 
of notes in question had been paid, taken up, and were 
held by him when this suit was filed, and no portion of 
the proceeds of the sale of the mortgaged property should 
have been applied in payment of these notes. (5) The 
court below passed upon the question of the compensa- 
tion of the trustee and his attorney, and determined the 
amount, and this court will not disturb sucha judgment, 
unless there is shown a positive abuse of the court's dis- 
cretion, which does not appear from the record. 


8S. B. Gordon for Donovan, trustee, appellant. 


(1) The trustee in a deed of trust is a trustee for the 
VoL. 87-13 
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debtor, and it is the duty of the trustee to protect the 
interests of the debtor in the trust property. Sloeffel », 
Schroeder, 62 Mo. 147, 149; Graham v. Hing, 52 Mo. 
22, 24; Chesley v. Chesley, 49 Mo. 540, 541; Carter », 
Abshire, 48 Mo. 300, 303; Judge ». Booge, 47 Mo. 544, 
549; Richard v. Holmes, 16 How. 143, 149. (2) The 
trustee is entitled to compensation for his time, labor 
and services. 2 Perry on Trusts (3 Ed.) p. 554, sec. 917; 
2 Story Eq. Jurisprudence (12 Ed.) p. 522, see. 1268 a, 
and cases cited; Meachan ov. Stearus, 9 Paige Ch. 398, 
403; Beverly v. Miller, 4 H. and M. 415, 419; Martin 
vr. Barrett, 22 Me. 257, 268. Asa matter of right, not of 
<liscretion. Perry on Trusts (3 Ed.) p. 565, see. 918, and 
cases cited in notes. (3) The trustee is entitled to re- 
imbursement of his expenditures and fees of his counsel, 
out of the trust fund. Perry on Trusts, secs. 910, 913, 
pp. 558, 561, and cases cited; Sherivood vo. Saxton, 63 
Mo. 73. (4) The trustee is entitled toa lien upon the 
trust fund for his compensation and expenditures, and 
his lien is prior to that of the holders of notes secured by 
the deed of trust. Perry on Trusts, p. 555, see. 907, and 
cases cited; Jones v. Dawson, 19 Ala. 672, 675; Darker 
r. Williamson, 25 Beav. 622. 





Brack, J.—On the eighteenth of May, 1877, B. M. 
Chambers purchased the lease, machinery, fixtures, tele- 
graphic privileges, and other property of the St. Lonis 
Times newspaper, and on the same day conveyed the prop- 
erty thus acquired to the defendant, Donovan, in trust, to 
secure some principal notes aggregating fifty thousand 
dollars, and interest notes maturing semi-annually. The 
notes were made payable ten years after date, or sooner, 
at the option of the maker. These notes were delivered 
to persons holding indebtedness against the Zimes, and 
in payment of the property so purchased by Chambers. 
A stipulation in the deed of trust is that in case of de- 
fault in the payment of any of the interest notes, then 
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all of the notes shall becomedue. ‘‘The St. Louis 7imes,”’ 
a corporation, was subsequently organized, became the 
owner of the property subject to said deed of trust, and 
continued the publication of the newspaper. The plain- 
tiff purchased and became the owner of about one-half 
of these notes, secured by the deed of trust, and default 
having been made in the payment of the interest note, 
he commenced suit in the St. Louis circuit court on the 
fourth of January, 1881, to foreclose the deed of trust. 
The petition also prayed for an injunction and the ap- 
pointment of a receiver. 

A receiver was appointed and directed to continue the 
publication of the paper for the time, and the other defend- 
ants were enjoined from publishing a paper under that 
name, and the trustee was enjoined from further advertis- 
ing the property for sale under the deed of trust. The prop- 
erty was sold by the receiver, by order of the vourt, on the 
eighth of February, 1881, for $24,550, and the sale was 
duly confirmed. On final hearing the injunction was 
made perpetual, and the deed of trust foreclosed. The 
court found that plaintiff owned principal notes to the 
amount of $28,666.66, and the defendant, Anna M. Bu- 
chanan, owned the remainder, amounting to $21,333.33. 
In other respects the decree was in accordance with these 
findings. 

The defendants, Anna M. Buchanan and the trustee, 
Donovan, filed long answers, and a vast amount of testi- 
mony was taken, disclosing the history of the newspaper 
and its troubles. Much of the evidence tends to show 
that the plaintiff acquired these notes and other debts in 
order to get control of the paper. The fact, however, 
remains undisputed that he became the legitimate 
owner of the notes, and that default was made in the 
payment of the interest thereon. He, therefore, had a 
perfect right to foreclose the deed of trust. The fore- 
closure of the deed of trust by proceedings in court upon 
property of the character of that here in question, and 
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the complications surrounding the property, which we 
need not stop to detail, made the appointment of a re- 
ceiver entirely proper. The plaintiff became the pur. 
chaser of the property, and he controverts the right of 
Mrs. Buchanan to share in the proceeds of the sale, and 
hence he appealed. This contention is based upon the 
alleged ground that the notes claimed by her, to-wit, 
one for $18,666.66, and two, each for $1,333.33, were 
really held and owned by B. M. Chambers, and should 
be treated as paid. Mrs. Buchanan is a widow lady liv- 
ing out of St. Louis, and the evidence shows that Cham- 
bers held in trust for her and her children ten thousand 
dollars, by virtue of the last will of her husband. She 
and her children also received twelve thousand dollars 
insurance money, as it is called. This was also placed 
in the care of Mr. Chambers for investment, though Mrs. 
Buchanan was also accountable for five-sixths of that 
money, as the guardian of her children. Mr. Chambers 
testified that out of these funds he took up and held for 
Mrs. Buchanan the two notes of $1,333.33 each, early in 
the history of the deed of trust in question. He also 
states that the note for $18,666.66 was originally turned 
over to the Butchers’ & Drovers’ Bank, in lieu of the 
debts owing to it by the Zimes newspaper; that the 
bank owed his sister twenty-five thousand dollars, and 
when it became insolvent she took the note on account of 
her debt ; that he subsequently borrowed the note from 
her and used it, and the two notes belonging to Mrs. 
Buchanan, as collateral security to a note of Fisher, who 
was interested in the Times, to raise money to carry on 
the publication of that paper; that in the spring of 1880 
the large note was redeemed with money of Mrs. Bu- 
chanan, realized from the sale of certain script belonging 
to her, and that he has since held these notes for her, and 
as her property. 

This evidence, aside from the suspicion naturally 
attached to it, is not disputed. It is also supported to 
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some extent by the evidence of Mrs. Dixon, and some 
other circumstances in the case. It is also clear that 
Chambers had in his hands the moneys of Mrs. Buchanan, 
and that she knew a part of it, at least, was invested for 
her in these notes. The conclusion, therefore, is that the 
notes were thus acquired with her money, and for her, 
though Mr. Chambers did make the unwarranted use of 
two of them. Now. it is true these notes were never 
actually delivered to her, but they did come to the hands 
of heragent after they had been put in circulation by the 
maker for value, and the fact that her agent was also the 
maker of the notes will not defeat her recovery here. 
Plaintiff was not misled by her, or anything done in her 
interest, and knew these notes were also secured by the 
deed of trust. 

The trustee, Donovan, took possession of the paper, 
or, at least, a part of the property, on December 31, 1881, 
and held such possession for eight or twelve days, until 
the receiver was appointed, having at the same time ad- 
vertised the same for sale because of the unpaid notes 
held by Mrs. Buchanan. He filed a claim for over four 
thousand dollars for services, ete., and the court allowed 
him two hundred and seventy-five dollars, which, from 
his own testimony, we are satisfied was fair enough. 

The judgment, from which all the parties appealed, 
is affirmed. All concur. 





Lone ef al., Plaintiffs in Error, v. McDow. 


1. Possession : TITLE: PRESUMPTION; PATENT. It will be pre- 

sumed that the United States government was in possession of land 
and had title thereto at the time of its issuance of a patent for the 
same, 
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2. Evidence: ANCIENT DEED: PRESUMPTION: POSSESSION. An 
ancient deed or other instrument, having nothing suspicious about 
it, is presumed genuine without express proof, and if found in the 
proper custody may be read in evidence, without proof of posses- 
sion of the land conveyed. 


8. Entry Upon Land: pREsumPTION. It will be presumed that 
one’s entry upon land was innocent and lawful, and that the heir 
will claim title through his ancestor, rather than through a wrong- 
ful and unwarranted entry upon the land of a stranger. 


4. Declarations: PRIVIES IN BLOOD AND ESTATE. The declarations 
of one as to his manner of acquiring land and the name under 
which he acquired it are binding upon privies in blood and estate 
claiming under him. 


5. Evidence: IDENTITY OF NAME AND PERSON. Identity of name is 
prima facie evidence of identity of person. 


6. Tenants in Common: POSSESSION. The entry upon and pos- 
session of land by one tenant in common will not be esteemed prima 
facie adverse to his co-tenants, but will be held to be in support of 
the common title, and his possession and seisin is the possession 
and seisin of the others. To be adverse to his co-tenants his pos- 
session must be public and totally irreconcilable with the co-ten- 
ancy of another. 


7. The evidence in this case held not to be of such a nature as to 
overcome the presumption prevailing between tenants in common 
where one takes possession of the property owned by all. 


Appeal from Morgan Circuit Court.—Hon. E. L. Ep- 
VARDSs, Judge. 


REVERSED. 
James A. Spurlock for plaintiffs in error. 


The leading cases on the question presented are, 
Warfield v. Lindell, 30 Mo. 272, and the same case, 38 
Mo. 561; Lapeyre v. Paul, 47 Mo. 586. The common 
law and American authorities are examined in these 
cases. It seems certain that the plaintiffs’ right of ac- 
tion was not barred, because the entry of defendant’s 
was not made under an adverse title from others, but 
under the common title of all, If the entry had been 
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adverse the defendant had not occupied the lands, def- 
jnitely, for twenty-four years before the commencement 
of this suit. 


A. W. Anthony and R. F. Walker for defenaant in 
error. 


There is noerror in the record. Plaintiffs base their 
claim of title on a patent to H. Sanari, dated June 5, 
1841. The evidence offered was insufficient in law to es- 
tablish the title of the land in Ira Nash, the grandfather 
of Mrs. Long, the plaintiff. The evidence disclosing the 
fact that defendant had been in the actual possession of 
the land for over twenty-four years, the plaintiffs were, 
therefore barred by section 3222, Revised Statutes. Valle 
». Obenhause et al., 62 Mo. 81; Rogers v. Brown et al., 
61 Mo. 187. Twenty-four years’ possession being shown, 
to avoid the prohibition of the law (if it can be avoided 
at all), the plaintiffs must establish the fact that the 
possession was not adverse, or that the prohibition of 
the statute does not apply. 


Snerwoop, J.—Plaintiffs, who are husband and 
wife, sue’ in ejectment for the one-third part of the 
southeast quarter of section eighteen, township forty- 
two, range sixteen, lying in Morgan county, Missouri. 
Ira Nash, a former resident of Boone county, was the 
father of three children, Neppy, who married Isaac Jef- 
fries; Alpha M., who married John McDow, and Zarada 
Nash, who married Greene Hutchings. The issue of 
this last marriage is the plaintiff, Caroline Long, who 
married her co-plaintiff and husband in 1836, and re- 
moved with her husband to California in 1850, where 
they have since resided. Neither she nor her husband 
was ever on the lands in dispute, or knew till about two 
years prior to suit brought that MeDow and wife claimed 
adversely to them. The defendant is the son of John 
and Alpha McDow, who died pending this suit, and 

















200 SUPREME COURT OF MISSOURI, 





Long v. McDow. 








were the original defendants therein, and who moved on 
to the land in dispute and took possession thereof in the 
year 1854, some twenty-five years prior to the bringing 
of this ejectment. The defendant, as well as two sisters, 
still remains in possession of the land, and this posses. 
sion.has been continuous from the time of its inception, 
Ira Nash died, it seems, about the year 1845, and the 
parents of the plaintiff, Caroline, are also dead. The 
defendant admitted possession of the premises, but 
pleaded the statutes of limitations of ten and of twenty- 
four years, claiming adverse, open and notorious posses- 
sion of the premises for that length of time. The plain- 
tiffs replied by a general denial and with a plea of 
coverture. 

To maintain the issues on their part the plaintiffs 
read in evidence a patent from the United States to ‘“ H, 
San Ari’’ for the land in controversy. This patent bore 
date June 5, 1841. They also introduced Hiram Man- 
dole, who testified that he had heard of an eccentric 
man by the name of Ira Nash, who lived in Boone 
county; that in 1842 or 1841 a man came to his house, 
told him his name was Ira Nash, and that he had en- 
tered the land in dispute in his own name, ‘spelled 
backwards.’’ Mandole also testified that he knew Nash 
when he came, from what he had heard of his eccentric 
ways. By this witness, as well as by other witnesses for 
plaintiffs, was established the other facts already narra- 
ted. No objections were interposed to the introduction 
of any of the foregoing evidence. 

At the close of plaintiffs’ case the defendant asked 
and the court gave an instruction in the nature of a de- 
murrer to the evidence, whereupon the plaintiff took a 
non-suit, and, after vainly moving to set the same aside, 
sued out the present writ of error. The sufficiency of 
the evidence to authorize the cause to be submitted to 
the jury is the only question the record presents. 

And, first, as to the patent already mentioned. The 
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ion of this patent, its genuineness not being ques- 
tioned and coming apparently from the proper custody 
is, when taken in connection with other circumstances to 
be presently mentioned, some evidence of title in those 
ersons in whose possession it was found. Thus, it is 
said by Starkie: ‘‘It is every day’s practice to prove 
the title of A B to an estate by proof of the execution 
of a conveyance by C D, a former owner in possession of 
the estate.” Starkie Evid. 472. As the grantor, in this 
case, is the United States government, the paramount 
source of all title in this country, its possession of the 
land patented, and title thereto at the time of the issu- 
ance of the patent will be presumed. At one time it was 
ruled that corresponding enjoyment or possession of the 
property mentioned in the ancient deed or instrument 
was indispensably necessary ; but the weight of author- 
ity is now clearly the other way, and such instrument 
having nothing suspicious about it is presumed genuine 
without express proof; and if found in the proper cus- 
tody, and where proof of possession cannot be had, the 
deed or other instrument may be read in evidence. 1 
Greenl. Evid., secs. 20 and 144, and cases cited. In this 
case, as already noticed, the genuineness of the instrument 
passed unchallenged at the hands of the defendant. 
Besides, as the land was entered from the government by 
a non-resident of the county, who died in about four 
years after the patent issued, it is a reasonable inference 
that the land was wild land, and, therefore, proof of 
actual possession and enjoyment by the patentee was, in 
one sense, impossible. 

Now, as to the name of ‘‘H. San Ari,’’ contained in 
the patent. The evidence establishes that Caroline Long, 
the plaintiff, and Alpha McDow, as well as her son, the 
present defendant, are heirs of a common ancestor, Ira 
Nash. If John McDow and Alpha, his wife, entered on 
the land in controversy, without any claim of title, this 
would make them tresyassers; but such an act the law 
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will not presume. On the contrary, it will rather pre.’ 
sume that the entry of McDow and wife was innocent 
and lawful, which only could be if their entry was made 
asclaiming under Nash as the common ancestor. Taking 
this to be true is but to presume that the heir will claim 
title through his ancestor, rather than through a wrong- 
ful and unwarranted entry on the land of a stranger. If 
this position be the correct one, then it follows that the 
declarations of Ira Nash, as to his manner of entering 
the land in the name of ‘‘H. San Ari,’ bind all those 
claiming under him in the present case, they being 
privies both in blood and in estate with him, thus mak- 
ing his declarations respecting the property in litigation 
and the manner of its acquisition of equal potency as if 
made by the defendant to the present record. 1 Greenl, 
Evid., sec. 189; Guy v. Hall, 3 Murphy (N. C.) 150; 
Dufield v. Cross, 12 ll. 397. In which event but one 
opinion as to the effect of such deciaration could be en- 
tertained. Indeed, it may well be assumed, if the pre- 
sumption of law in favor of the rightful nature of every 
act be borne in mind, that the taking possession of the 
land in suit by McDow and wife was but an instance of 
family conduct ; an evidence of family tradition ; a tacit 
recognition of relationship, and of the devolution of 
property, from which the opinion and belief of the fam- 
ily may be inferred. 1 Greenl. Evid., sec. 106. And in 
this connection, and in support of the foregoing views, 
it should be remembered that the evidence establishes 
that Ira Nash lived in Boone county, and that identity 
of name is prima facie evidence of identity of person. 
State v. Moore, 61 Mo. 276. 

I pass now to the consideration of the only other 
point in this case pertaining to the sufficiency of the ev- 
idence to authorize its being submitted to the jury. Al- 
though the evidence shows that the land in dispute had 
been occupied for over twenty-four years at the time of 
suit brought, yet it does not appear what the nature of 
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that possession was. If the deduction heretofore made 
from the evidence adduced be correct, then the defend- 
ant and those under whom he claims must be regarded 
as tenants in common of Caroline Long; in which case 
the entry of McDow and wife on the premises and their 
possession thereof will not be esteemed prima facie 
adverse to their co-tenants, but in support of the com- 
mon title ; and their possession and seisin, the possession 
and seisin of the others. Cruise’s Dig., Tit. 20, sec. 
14. In all such cases the rule seems to be that the act of 
the co-tenant, his adverse possession, must be a public 
one, one totally irreconcilable with the co-tenancy of an- 
other. The authorities on this subject are well settled 
jin this state. Warfield v. Lindell, 30 Mo. 272; s. c., 
38 Mo. 561; Lapeyre v. Paul, 47 Mo. 586. 

The evidence in this case is not of such a nature as 
to overcome the presumption ordinarily prevailing be- 
tween tenants in common, where one takes possession of 
the property owned by all. Something more than mere 
possession is necessary, as is shown by the authorities 
cited. 

For the reasons aforesaid the cause should have 
been submitted to the jury, and the judgment will, 
therefore, be reversed and the cause remanded. All 
concur. 





Tue City oF Kansas v. Hunine ef al., Appellants. 


1. Municipal Corporation: sTREET: CONSTITUTION. A city ordi- 
nance, passed in pursuance of a charter requiring the city to keep 
its streets in repair, is not unconstitutional because it directs the 
city engineer to make the repairs at the expense of the adjacent 
property owner without notice to the latter. 


2 ——: When sued on the special tax bill the property 
owner can have his day in court and make his defence. 
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Appeal from Jackson Circuit Court.—Hon. F. y. 
BLack, Judge. 


~ 


AFFIRMED. 
Alderson & Young for appellants. 


The provisions of the city charter and ordinances 
are unconstitutional and invalid, in that they permit an 
assessment against property without notice fo the 
owner. Jordan v. Hyatt, 3 Barb. 275, 282, 283; Dar- 
ling v. Gunn, 50 Ill. 424, 428; Hmpire City Bank, In 
Re, 18 N. Y., 199, 215; George v. Midough, 62 Mo. 549, 
551; Philadelphia v. Miller, 49 Pa. 440, 448, 449; 
Ford, In Re, 6 Lans. 92; New Jersey Turnpike Co. ». 
Hall, 2 Harrison, 337, 339; State ». Newark, 1 Dutch, 
399, 411; Overing v. Foote, 65 N. Y. 263, 269; Ireland 
». Rochester, 51 Barb. 414, 431; Brewster v. Newark, 3 
Stockton, 114, 118 ; Stwart ». Palier, 74 N. Y. 183, 187, 
et seq.; Hood ». Finch, 8 Wis. 381, 387; Boonville », 
Ormond, 26 Mo. 193, 195, 196; Dickey v. Tennison, 27 
Mo. 373, 376; Owners, etc., ». Mayor, etc., 15 Wend. 
374, 376; Lowery v. Rainwater, 70 Mo. 152; Cooley on 
Taxation, 265, 266; State ». Fon du Lac, 42 Wis. 287, 
298; Gulf Ry. v. Shepard, 9 Kas. 647, 654, 655; State 
». Jersey City, 4 Zabr. 662, 666; Stale v. Jersey City, 5 
Vroom, 31, 41; Hustace v. Jahns, 38 Cal. 3, 15, et seq; 
Brown v. Denver, 7 Col. 305, 311, ef seqg.; Gatch v. Des 
Moines, 18 N. W. Rep. 310, 311, ef seg.; People ov. 
Taliman, 36 Barb. 222. 


Wash Adams and R. H. Field for respondent. 


The charter and ordinances in question are not un- 
constitutional as contended by appellants. Full oppor- 
tunity to question the validity of the tax bill, after its 
issuance, as well as the sum charged, is left open to the 
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property owner. The tax bill in suit thereon being only 
prima facie and not conclusive evidence, the proposi- 
tion of appellants is palpably untenable. Hagar ». 
Reclamation District No. 108 ; 111 United States Re- 
port, 701 ; St. Louis ». Richeson, 76 Mo. 470; see re- 
spondent’s Charter, Laws 1875, pp. 253, 254, sec. 6; Jd. 
Article, sec. 4. 


Henry, C. J.—This case was submitted to the cir- 
cuit court of Jackson county upon an agreed statement 
of facts, substantially as follows: Defendants owned a 
lot in the City of Kansas, and repairs were made upon 
the sidewalk in front of said lot by the city authorities, 
and this suit is to recover the amount of a special tax 
pill for the cost of said repairs. 

The charter authorized the city to require the 
property holder to make such repairs, or to do it at his 
expense. Art. 8, sec. 6, Charter. By its ordinance, the 
city made it the duty of the city engineer to keep all 
paving, sidewalks, etc., in good repair, and provides 
that: ‘‘The city engineer may require the own2rs or 
occupants of property, liable to be charged with the cost 
of any repairing, in this section mentioned, to make 
any or all such repairs, as he may, from time to time, 
deem necessary, and may, in such case, notify every 
such owner or occupant to do the repairing within such 
period as he shall designate. Whenever such owner or 
occupant cannot be conveniently found, or shall fail or 
refuse to comply with such requirement, or it may be by 
him deemed best, such engineer may make such repairs 
or cause the same to be made, for and on account of the 
city, without any notice to the owner or occupant of the 
property chargeable therewith.”’ 

The contention is that the ordinance is unconstitu- 
tional, in that it authorizes an assessment against the 
property of an individual, without notice to him, and 
numerous cases are cited in support of the proposition, 
some of them bearing upon the question, and rather 
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favoring that view, others of them wholly inapplicable, 
as, for instance, the cases of Boonville v. Ormrods 
Adm’r, 26 Mo. 195; Dickey v. Tennison, 27 Mo. 373, 
and Lowry v. Rainwater, 7) Mo. 152. The first two 
were condemnation proceedings by which it was sought 
to take private property for public use. The last cage 
was one in which the city authorities of St. Louis seized 
and destroyed a gaming table without a judicial hear. 
ing, etc. Many of the other cases cited by appellants’ 
counsel were condemnation proceedings, and have no 
analogy to this case, nor is the reasoning of the courts 
therein applicable in the argument of the question 
before us. 

We have, in repeated decisions, held that it is the 
duty of incorporated cities to keep their streets and 
sidewalks in a condition reasonably safe for public use, 
and that, to one injured in consequence of a neglect of 
this duty, the city was liable in damages. This duty of 
the city is imperative, and if she is bound to wait 
until, after reasonable notice to the property abutting 
upon the sidewalk, he fails to make the repairs, before 
she can proceed to put the sidewalk in a safe condition 
for the use of the public, would it be a defence to the 
city that she had notified the owner to do the work, and 
that the time allowed him to do it had not expired! 
Has such a defence ever been made, or sustained, in 
such an action, or has any court ever instructed that 
that would exempt the city from liability to one injured 
within the time allowed the owner to make the repairs, 
after notice given? The property owner is not deprived 
of a hearing. He has, by the ordinance, the right, when 
sued on the tax bill, to show that it is for more than the 
work is worth. That the work was not done in a work- 
manlike manner, that before the commencement of the 
suit on the tax bill he tendered to the contractor, or 
holder of the bill, the full value of the work done, and 
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if he establish the fact on the trial the recovery shall 
only be for the amount tendered. 

General taxes are levied without any previous notice 
to the owner of the property assessed, but he is given a 
day in court, on appeal; and yet. his property may be 
sold for taxes, so levied. In the repairing of the side- 
walk his abutting property is not taken. It cannot be 
sold to satisfy the tax bill, until a judgment is obtained 
agains! the owner, in a regular judicial proceeding, in 
which the owner of the property may make all the de- 
fences hereinafter specified. The city is proprietor of 
the streets, including the sidewalks, for the use of the 
public. The duty of keeping them in repair is, by law, 
devolved upon the city which is authorized to do it at 
the expense of the proprietor, who has knowledge that 
the city may, by law, make the repairs. He has notice 
that this may be done by the city whenever the side- 
walk, upon which his property abuts, needs repair. He 
can only be compelled to pay what the work is worth, 
and his obligation to pay for the requisite repairs is not 
disputed, but only that he should be notified, and have 
the opportunity to have it done himself. Woaen the 
sidewalk is out of repair, he knows it as well asthe city 
officials, and if he wants to repair it himself, what is to 
hinder him from doing it / 

The case of the City of St. Louis v. Richeson, 76 
Mo. 470, was a proceeding to assess property holders, in 
a certain district, with benefits to their property de- 
rived from the opening of a street. The assessment was 
made without any previous notice to the owners of the 
property assessed, and the court held, in a suit on a tax 
bill against one whose property had been assessed, that 
the fact that no previous notice was given to the owner 
did not invalidate the assessment. That when sum- 
moned to answer the suit on the tax bill, he could make 
any defence which he could have made in the original 
proceeding, if he had had notice and been authorized to 
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appear before the commissioners in the first instance, 
That he had hisday incourt. See, also, People v. Super. 
visors, 70 N. Y. 235. That was a well considered case 
and we think the opinion of the court, delivered by our 
brother Ray, an able and satisfactory disposition of the 
question therein involved, and decisive of this case. A 
great deal might be, and has been, written on both sides 
of the question, and I confess my inability to reconcile 
the authorities on the subject, and when we find the 
law in that condition, we can do no better than to ad- 
here to what our own court has decided. 
The judgment is affirmed. All concur. 




























Bank or Nortn America, Appellant, v. CRANDALL. 


1. Fraud in Creation of Debt : DISCHARGE IN BANKRUPTCY. Where 

worthless and fraudulent bonds are knowingly given as security 

- for a debt at the time of its creation, this will constitute such fraud 

as will bring the case within the exception of the bankrupt act, 

and prevent a discharge in bankruptcy from operating asa bar toa 
recovery for the debt. 


2. Fraud. Where one intentionally misrepresents a material fact, or 
produces a false impression in order to mislead another, or to en- 
trap or cheat him, or to obtain an undue advantage of him, it will 
constitute positive or actual fraud in the truest sense of the terms, 
And the misrepresentation is not confined to words, or positive as- 
sertions, but may consist of deeds, acts, or artifices to mislead. 


8. Fraud After Creation of Debt. Where the fraud occurred 
long after the creation of the debt, and at the time of the execu 
tion of a note evidencing the debt, it will not come within the pur- 
view of the hankrupt act. 


4. Evidence: apmission. A party is not bound to accept in evi- 
dence an admission in lieu of a record, when the admission is not 
broad enough to embrace all the facts disclosed by the record, and 
the parol admission of a party made in pars is competent evidence 
only,of those facts which may lawiully be established by parol evi- 
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dence, and cannot be received to supply the place of existing evi- 
dence by matter of record. 


5. Record Evidence: Fraup. A decree, admissible in evidence as 
tending to show that a debt was fraudulently contracted, loses 
none of its probative force and conclusiveness because entered 
long after the debt was created, and the note evidencing it was ex- 
ecuted. 


6. Instruction. An instruction is erroneous which assumes the ex- 
istence of a fact. 


Appeal from St. Louis Court of Appeals. 


REVERSED. 


Hermann & Reyburn and W. C. Marshall for ap- 
pellant. 


(1) The fraud spoken of in the bankrupt act in- 
volves, it is true, moral turpitude, but it need not 
amount toacrime. It is a fraud of the same character 
as would entitle the party defrauded to rescind a con. 
tract on account of it. Slewart v. Emerson, 52 N. H. 
301; In re Devoe, 2 Bank Reg. 27; Harner v. Spelman, 
78 Ill. 206; Morse v. Hutchins, 102 Mass. 439. The 
frand may consist either in the statement of a known 
falsehood, or- in the concealment of material facts. 
Stewart vo. Emerson, supra. (2) A record is conclusive 
of all the material facts litigated therein against the 
parties thereto. Lawrence v. Hunt, 10 Wend. 80; 
Walsh v. Ostrander, 22 Wend. 180; Kreheler v. Ritter, 
62 N. Y. 374; 7’hompson v. Roberts, 24 How. (U. S.) 
233; Corcoran v. Canal Co., 4 Otto, 740; In re Chiles, 
22 Wall. 166. (3) The chief manager of a corporation 
will not be permitted to set up his own ignorance of 
those transactions which fall within his own sphere of 
action. Wannel v. Kem, 57 Mo. 478, and cases there 
cited; Union National Bank vo. Hunt, 76 Mo. 445. 
(4) It is an inflexible rule of law that no secondary evi- 
VoL. 87—14 
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dence is admissible where it is shown that better evidence 
is in existence; especially when it is within the reach or 
control of the party. A party cannot be compelled to 
accept an admission as to what facts a record will estab- 
lish in lieu of the record itself. Sims ». Gray, 66 Mo, 
613; State v. Fulkerson, 10 Mo. 682; 1 Green|. on Evid,, 
secs. 96 and 203; Goodell v. Smith, 9 Cush. 594; Dick. 
inson v. Breeden, 25 Ill. 186; Wood v. Cullen, 13 Minn. 
394. (5) An instruction which assumes the existence of 
a fact, concerning which there is no evidence, is erro- 
neous, although it may state correctiy an abstract prop- 
osition of law. Lester vo. K.C., St. J. & H. Ry., 60 Mo. 
268 ; Condin v. Mo. Pac. Ry.,78 Mo. 574 y Chubbuck o. H. 
& St. J Ry., Ti Mo. 592; Utley v. Tolfrey, 77 Mo. 309; 
Bowen o. H. & St. J. Ry., 7 Mo. 428. 


Thos. C. Fletcher and Wm. C. Bragg for respon- 
dent. 


(1) All the facts in the case consist with honesty 
and fair dealing in contracting the debt on the part of 
respondent. The burthen of proving that the debt was 
created by fraud, was on the plaintiff, and cannot be pre- 
sumed, but must be proven by competent testimony. 
Ames 0. Gilmore, 59 Mo. 537; Henderson v. Henderson, 
55 Mo. 534. (2) The word ‘‘fraud,’’ as used in the 
thirty-third section of the bankrupt law, which pro- 
vides that ‘‘no debt created by the fraud, ete., of the 
bankrupt, ete., shall be discharged under this act,” 
means positive frand in fact, involving moral turpi- 
tude, or intentional wrong, and not implied fraud, or 
fraud in law, which may exist without bad faith, or im- 
morality. Weal v. Clark, 95 U. S. 704. It means an 
active, expressed fraud, not one implied from an unjus- 
tifiable act, as, for instance, the conversion of securities 
held by one as collateral, etc. Henequin v. Clews, T7 
N. Y. 427. The debt must be tainted with fraud in its 
inception. The vice must come into existence with the 
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debt. If the contract was fair and honest when made, 
the discharge will releas2 the bankrupt, even though 
he was guilty of fraudulent conduct subsequently, in re- 
spect to the debt. Brown v. Beach, 52 Miss. 536; Wolf 
». Stiz, 99 U.S. (9 Otto) 1. 


Surrwoop, J.—This is an action on a promissory 
note for the sum of $11,384.55. The answer and the 
replication of the defendant narrowed the issues down 
to the single one, whether there was fraud in contracting 
the debt, evidenced by the note, thus preventing defend- 
ant’s discharge in bankruptcy from being a bar to plain- 
tiff’saction. There was a trial by a jury resulting in a 
verdict for the defendant, and judgment accordingly, 
and on appeal this judgment was affirmed. 

There is ample evidence in the record, consisting 
of defendant’s own admissions when on the witness 
stand, showing that when the debt was originally con- 
tracted the bonds of the Iron Mountain & Texas Rail- 
way Company, were pleliged as collateral for that debt. 
If this pledging was done malo animo, knowing the 
worthlessness of the collaterals, and the fraudulent cir- 
cumstances attendant on their origin, this would clearly 
constitute such fraud as would bring the case within 
the exception of the bankrupt act, and prevent a dis- 
charge from operating as a bar. Slewart v. Hmerson, 
§2 N. H. 301; Morse v. Hutchins, 102 Mass. 439; Bump 
on Bankruptcy, 728, 729, and cases cited. Viewing the 
matter in this light the trial court very properly sub- 
mitted the issue to the jury for them to determine, as 
triers of the facts, whether or not fraud was mingled 
with the debt at its inception, thus tainting the whole 
transaction. And if a party intentionally misrepresents 
a material fact, or produces a false impression in order 
mislead another, or to entrap or cheat him, or to ob- 
tain an undue advantage of him, this constitutes posi- 
tive or actual fraud, in the truest sense of the terms, 
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And the misrepresentation is not confined to words or 
positive assertions; it may well consist of deeds, acts or 
artifices to mislead. 1 Story Eq. Jur., sec. 192. Of 
course, if the fraud occurred long after the debt wag 
contracted, at the time the note which evidenced the 
debt was executed, such fraud would not come within 
the purview of the bankrupt act. Brown v. Broach, §2 
Miss. 536; Wolf ov. Stix, 99 U.S. 1. 

There was error in refusing to permit the plaintiff to 
introduce in evidence the record of the decree in suit of 
the Cape Girardeau & State Line Railroad Company », 
Eli J. Crandall, the defendant, and others. And 
the plaintiff was not bound to accept the admission 
of defendant in lieu thereof. The admission was not 
broad enough to embrace all the facts which that record 
disclosed ; and if it had been sufficiently comprehensive 
in this particular, it wou!d not preclude the plaintiff of 
his strict legal right to have the record read ; for it is the 
rule that the ‘‘ parol admission of a party made in pais 
is competent evidence only of those facts which may law- 
fully be established by parol evidence ; it cannot be re- 
ceived * * * to supply the place of existing evidence 
by matter of record.’”? 1 Greenl. on Evid., sec. 203. 
The record in question contained many things not even 
remotely referred to in the admission, all tending to es- 
tablish, on the part of the defendant, fraud and knowl- 
edge thereof, in the issue of the bonds. Fraud was the 
only issue before the jury, and as fraud is established 
very frequently by such an infinite variety of circum- 
stances, often by ‘‘trifles light as air,’’ that it is all im- 
portant that every detail, however minute, should be 
spread before the triers of the facts. And it is alto- 
gether immaterial that the decree which that record con- 
tained was entered long after the debt was created, and 
long after the note was executed ; this circumstance did 
not abate, by one jot or tittle, the probative force and 
conclusiveness of that decree. 
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As to the instructions : The fourth clause of the in- 
struction given by the court, at its own instance, is erro- 
neous in that it assumes the existence of a fact, to-wit: 
that there was evidence that the indebtedness of the 
defendant to plaintiff had accrued before the bonds were 
hypothecated as collateral security. The only evidence 
on this point is that already set forth respecting defend- 
ant’s testimony. The other clauses of the instruction 
given by the court, of its own motion, are well enough, 
if, as seems to be the case, they do in no way come in 
contlict with the decree rendered in the suit already men- 
tioned. And it would be well to specify, by an instruc- 
tion, the findings of that decree in so far as they bear 
on the present controversy. 

For the errors thentioned the judgment will be re- 
versed and the cause remanded. All concur. 





Yates v. Jounson ct al., Appellants. 


1. Deed of Trust: PARTITION: PARTIES. Semble that a trustee and 
cestui que trust in a deed of trust given on land to secure the pay- 
ment of a debt are proper parties in a suitfor the partitioa of the 
premises. 


2 Judgment: COLLATERAL ATTACK. Where a court has jurisdiction 
of the parties and the subject-matter, its judgment is not open to 
collateral attack. 


Appeal from Nodaway Cireuit Court.—Uon. H. 8, 
KELLEY, Judge. 


REVERSED. 
John Edwards for appellant. 


(1) The instructions numbered one and two, asked 
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by the appellants and refused by the court should hay3 
been given. The record of the partition, suit was con- 
clusive against the plaintiff, Mary Yates. All her right, 
title and interest in the land was set up and adjudicated 
in that suit. The court had jurisdiction to settle the 
title and conflicting rights of all the parties. She appeared 
to the action and the court found in the judgment of 
partition that she was duly notified. Her petition for 
review was decided against her. She expressly admits in 
her petition for review that she was notified. By the judg- 
ment in partition, therefore, the title of the land in con- 
troversy became res adjudicata, as between her and 
Robert B. Murray and Solomon Fist, they being parties 
in the partition suit and in the suit at bar, and the record 
of the partition suit is, in the ejectment suit, a complete 
estoppel as to the title of Mary Yates. W. S., ch. 
104, sees. 11, 12, 52; Forder ». Davis, 38 Mo. 107; 
Owsley et al. v. Heirsof Smith, 14 Mo. 153; Pentz o. 
Kuester, 41 Mo. 447; Doolitilev. Don Maus, 34 I. 
547; Freeman on Judgments (2 Ed.) secs. 304, 305; 
Godfrey v. Godfrey, 17 Ind. 6; Ervin v. Brady, 48 Mo. 
560; Whittemore v. Shaw, 8. N. H. 393; Hancock ». 
Lopez, 53 Cal. 251; Jenkins v. Tahey, 73 N. Y. 355; 
Latrille v. Dorleque, 35 Mo. 230; Bailey et al. v. Me- 
Ginniss et al., 57 Mo. 362; Mulford v. Stalzenback, 
46 Ill. 303; Cook v. Allen, 2 Mass. 464; Morenhout . 
Higuera, 32 Cal. 290. (2) Mary Yates, cestuvi que trust, 
and George W. Lewis, trustee in the deed of trust, were 
proper parties in the suit in partition, and the sale in 
partition discharged the lien of her deed of trust, her 
dower and her thirteenth interest in the land pur- 
chased of Samuel P. Yates. The law required her in- 
terest to be set up and adjudicated. 2 Wagner's 
Stat., chap. 104, sees. 3 and 4, p. 967, in force when the 
decree was rendered. Reinhardt et al. v. Wendeck et al., 
40 Mo. 577; Bank v. Girard Ins. and Trust Co.,7 Am. 
Law Register (N. 8S.) 467; Browne v. Browne, 1 P. A. 
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Browne’s Rep. 97. (3) It is wholly immaterial in this 
action whether Mary Yates was allotted the full amount 
which she desired to realize out of her interest in the 
land in controversy or not. The circuit court had juris- 
diction of the subject-matter in the partition suit and 
she was duly and legally notified of the pendency of the 
suit. ‘This being a different action, she cannot collat- 
erally attack the judgment and sale in partition. Wad- 
dingham et al. v. Gamble, 4 Mo. 465; Murphy v. Wil- 
liamson, 85 Ill. 149; O Reilly et al. v. Nicholson et al., 
45 Mo. 160; Kane v. McCown, 55 Mo. 181; Gates ov, 
Salmon, 35 Cal. 576. 


William Heren for respondent. 


(1) The purchasers at the partition sale bought 
subject to all existing liens. Stephens v. Ellis, 65 Mo. 
456 ; Schneider v. Staihr, 20 Mo. 267. (2) The partition 
suitand sale thereunder did not affect the right of Mary 
Yates to foreclose the deed of trust and thereby procure 
a good title to her interest in the land. A mortgagee is 
not compelled to join in a partition of the land. Auil o. 
Lyon, 27 Mo. 570; Watton v. Copeland, 7 John. Ch. 
140; Sebring v. Mersereau, Hopkins, 501; 1 Jones on 
Mortgages, secs. 705, et seq.; Narcross v.*Narcross, 105 
Mass. 265. (3) The court had no jurisdiction to decree 
the sale of the land in the partition suit except subject 
to the deed of trust. 


Brack, J.—This is an action of ejectment for the 
undivided five-thirteenths of certain lands in Gentry 
county. The parties all claim through Solomon Yates, 
who died intestate leaving the plaintiff, as his widow, 
and thirteen children. The plaintiff acquired the interest 
in dispute by purchase from five of the children. On 
the fourth of April, 1870, she conveyed the same and her 
dower estate in the whole of the lands to Henry and 
George Willis, who on the same day conveyed same 
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to Lewis in trust to secure their note of that date for six 
hundred dollars payable to plaintiff. Default was made 
in the payment of the note and the trustee sold the 
property on September 19, 1874, and plaintiff became 
the purchaser. This is her title. 

Robert B. Murry and wife, in the right of the wife, 
acquired a one-thirteenth interest from one of the heirs, 
and began proceedings for the partition of the land on 
January 19, 1872. The defendants claim title through 
a sale made in March, 1873, by virtue of a judgment 
therein. The plaintiff contends that those proceedings 
have no binding force upon her as mortgagee and pur- 
chaser under the deed of trust. The partition suit, it 
will be seen, was commenced after Mary Yates, the 
plaintiff here, conveyed the five-thirteenths and dower 
to Willis and Willis. Her position then, and at the 
time the order of sale was made, was that of mortgagee. 
The trustee, Mary Yates as beneficiary, and Willis and 
Willis, were made defendants, and their interests, as 
before stated, were fully set forth in the petition for par- 
tition. She was notified by publication, and the other de- 
fendants were duly brought into court. In the judg- 
ment which was rendered in September, 1872, the inter- 
ests of all these parties were found as detailed in the 
petition, and because the premises were not susceptible 
of division in kind they were, including the dower, or- 
dered to be sold. The proceeds of the sale going to 
Willis and Willis were ordered to be held by the sheriff 
subject to the payment of the note to Mary Yates and 
interest thereon. In 1875 Mary Yates appeared and filed 
her motion to set aside the judgment and sale made 
thereunder, which was overruled ; and on the same day 
the sheriff made report upon which a final order of dis- 
tribution was made. Subsequently, she prosecuted a 
petition for review, which was dismissed on full hearing. 
These judgments are in full force. 

Our statute is broad and comprehensive as to what 
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estates may be partitioned. Every person having an in- 
terest in the premises, whether in possession or otherwise, 
shall be made a party. Adverse claims to the same 
share may be adjudicated. It is made the duty of the 
court to declare the rights, titles and interests of the 
parties to such proceedings, petitioners as well as de- 
fendants, and determine such rights and give judgment 
that partition be made between such of them as shall 
have any right thereto. The petition should describe 
the interest of every person who upon any contingency 
may be or become entitled to any beneficial interest in 
the premises. Chap. 104, Wag, Stat., secs. 1 to 14. 

It was held in Wotten v. Copeland, 7 Johns. Ch. 
140, which was a bill for partition, that mortgagees and 
judgment creditors could not be compelled to join in par- 
tition. This principle was recognized, it is true, in 
Schneider » Slaihr, 20 Mo. 270 and Hull v. Lyon, 27 
Mo. 570. But in the first of these cases the mortgagee 
was not a party to the partition suit, and in the other it 
was said if thé mortgagee is a party and sets up his mort- 
gage and an issue is made as toit, the adjudication on 
that issue will bind him. Later, and in Reinhardt ». 
Wendeck, 40 Mo. 578, it was held that the trustee and 
beneficiary in a deed of trust to secure the payment of a 
debt had a direct interest in the premises under these pro- 
visions of the law with respect to partition, and that it was 
nota misjoinder to make them parties. And so it is 
held in the state of Illinois, under a statute similar, if not 
identical, with thatof this state. Loomisv. Riley, 24 
il. 307. But without pursuing this inquiry any further 
it is enough to say that the court had jurisdiction of the 
parties, and jurisdiction of the entire subject-matter. 
The judgment did determine the plaintiff’s rights as 
mortgagee and the order of sale was so framed as to give 
the purchaser a title, free from the incumbrance. Nod 
objections by answer, or otherwise, were made to that 
disposition of the mortgage. The mortgagee could have 
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appealed or prosecuted a writ of error after the fina] 
order of distribution, if not satisfied with the disposition 
of the cause. This has not been done. The judgment 
cannot be questioned in this collateral proceeding. If 
is binding and effectual upon all of the parties to that 
proceeding, and persons claiming under them. Forder 
». Davis, 38 Mo. 108; Pentz ov. Kuester, 41 Mo. 
447; Gray v. Bowles, 74 Mo. 419. The defendants’ sec. 
ond instruction should have been given. 

The judgment is reversed, and as plaintiff is con- 
cluded by the partition proceedings, the cause will not 
be remanded. The other judges concur. 





DupcGEon ef al. v. DuDGEON ef al., Appellants. 


Devise : EQUITABLE LIEN. Where real estate is devised to one who is, 
by the will, required to pay to each of the other devisees named in 
the will a sum sufficient to make the devises to all equal in value 
the law in such case will attach an equitable lien on the land for 
the sums so required to be paid. 


Appeal from Howard Circuit Court.—Hon. G. H. 
BuRcCKHARTT, Judge. 


AFFIRMED. 
R. C. Clark and S. C. Major for appellants. 


The only issue presented by the pleadings in this 
case, is whether or not the devisees of Alexander Dud- 
geon, Sr., plaintiffs in this cause, can sell any greater or 
other interest than that devised in the will of the said 
Alexander Dudgeon, Sr., to Alexander Dudgeon, Jr., in 
the two hundred and sixty-seven acres, described in the 
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will. The fourth clause of said will expressly gives to 
Alexander Dudgeon and wife a life estate in said land, 
and no other or greater interest could be sold. The de- 
cree admits that Alexander Dudgeon and wife were only 
devised a life estate in the two hundred and sixty-seven 
acres, and yet attempts in a most anomalous manner to 
sell the fee in said two hundred and sixty-seven acres. 
The court cannot render such a judgment. Rubey et al. 
». Barnett, 12 Mo. 7; Wells et al. ». Wells, 10 Mo. 193; 
Gregory v. Cowgill, 19 Mo. 415; First Baptist Church 
' », Robberson, 71 Mo. 327; Hamilton v. Lewis, 13 Mo. 
184; Rose v. McHose, 26 Mo. 590; Bryant v. Christian, 
58 Mo. 98. 


A. J. Herndon and Draffen & Williams for re- 
spondents. 


The two hundred and sixty-seven acres of land, 
sought to be charged with an equitable lien in favor of 
the plaintiffs, were specifically devised. In considera- 
tion thereof, the devisee was, by the terms of the will, 
required to pay to the plaintiffs the amounts men- 
tioned in the petition. The money was not to 
pass through the hands of the executors. The land be- 
ing devised to Alexander Dudgeon, the will required him, 
in consideration of said devise, to pay to plaintiffs the 
amounts sought to be recovered in this action. ‘‘ The 
rule is well settled that where real estate is devised to 
the person, who, by the will, is directed to pay a legacy, 
such legacy is an equitable charge upon the real estate 
so devised.”’ Porter v. Jackson, 48 Am. Rep. 704-707; 
Clyde v. Simpson et al.,4 Ohio St. 445; Brown ». 
Knapp, 79 N. Y. 136; Dodge v. Manning, 1 N. Y. 298; 
Thayer v. Finnegan, 45 Am. Rep. 285; Dailey v. Wil- 
kie, Cent. Law Jour. vol. 20, No. 14, p. 276; 3 Pomeroy’s 
Equity Jurisprudence, secs. 1244-5-6-7-8. The plain- 
tiffs’ equitable lien is not merely upon the interest of 
Alexander Dudgeon, Jr., in the land devised, but is upon 
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the land itself. Hzecutors, etc., v. Hxecutors, 3 Ohio, 
157; Chaney v. Allison, 63 Mo. 279. 


Norton, J.—Alexander Dudgeon, Sr., died in How. 
ard county, leaving a will, which was admitted to probate 
on the eleventh day of December, 1882, and which cop. 
tained the following provisions : 

** Second. Iwill that all property be equally divided 
amongst my children, viz: Archie Dinwiddie, my grand. 
son, who is entitled to one share; Bernard F. Dudgeon, 


Martha Settle, Alexander Dudgeon, William A. Dnd, ° 


geon, and John Dudgeon, after their paying to my estate 
what I have them charged with on my cash book. 

“Third. I give my son, John Dudgeon, eighty 
acres, the east half southwest section 28, township 50, 
range 15; and my son, Alexander Dudgeon, the home. 
place, containing 267 acres, as follows: 107 acres, east 
part southwest section 29, township 50, range 15; also, 
160 acres, northwest section 29, township 5Q, range 15. 

‘* Fourth. To my grandson, Archie Dinwiddie, ' 
seventy acres, south part west half southeast section 20, 
township 50, range 15. My son, Alexander Dudgeon, 
Jr., and my grandson, Archie Dinwiddie, has received 
larger advancements than the rest of my children, includ- 
ing the land I have given them in my will, and they are 
to advance to the other children to make all equal. 
* * * The 267 acres given my son, Alexander Dud- 
geon, is to him and his wife, during their lifetimes, and 
at their death, to my son’s, Alexander Dudgeon’s, bodily 
heirs,’’ 

The plaintiffs in this case are four of the children of 
the decedent, and allege substantially in their petition 
that the total value of the estate, including the value of 
the land devised and advancements made by deceased in 
his lifetime, amounted to the sum of $19,425; that, to 
make each one of the six devisees equal, each one would 
be entitled to the sum of $3,237.50 ; that each one of the 
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plaintiffs had received by way of advancement much less 
than the above amount, and that defendant, Alexander, 
adding the value of the land devised to the advancement 
made him, would receive the sum of $3,737.50 in excess 
of said amount of $3,237.50. The object of the suit is 
to charge this excess upon the two hundred and sixty- 
seven acres of land devised to Alexander Dudgeon and 
wife during their lives, and after their death to the bodily 
heirs of said Alexander ; and the petition concludes with 
a prayer, asking that said excess be decreed to be a 
charge upon the land so devised, and that it be sold for 
its payment. The court made a decree in conformity 
with the prayer, the propriety of which is cha]lenged by 
the appeal to this court. 

It is conceded that to make the children and de. 
visees equal sharers in the estate of the decedent, 
each one should receive the sum of $3,237.50. It is also 
conceded that each one of the plaintiffs had not received 
this sum, but a much less sum, by way of advancement. 
It is also conceded that the value of the two hundred and 
sixty-seven acres of land devised, when added to the ad- 
vancement of three hundred dollars, made to Alexander 
in his father’s lifetime, would exceed the amount of 
$3,237.50, in the sum of $3,737.50. But it is contended 
that, inasmuch as Alexander, the son, only took a life 
estate with remainder in fee to his bodily heirs after his 
death, that the said excess of $3,737.50 could only be 
charged against the life estate, and not against the fee. 
Such a construction as is contended for would not exe- 
cute the manifest purpose of the testator, but would, on 
the contrary, defeat it. It is clearly shown by the second 
clause of the will that the testator intended that all of 
his children should share equally in the distribution of 
his estate, and that no one of them should have any ad- 
vantage in this respect over any other. In order to in- 
sure this result he provides that each shall account for 
the advancements made by him in his lifetime, and being 
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conscious of the fact that the devise of the two hundred 
and sixty-seven acres of land to Alexander and his bodily 
heirs after his death would make the advancements to 
him larger than those made to the rest of his children, 
he expressly declares : That his son, Alexander, and hig 
grandson, Dinwiddie, shall advance to the other children 
to make them equal. To charge the excess received by 
Alexander, Jr., on his life estate, and sell such interest 
to pay it would be, not only practically to disinherit him, 
but would fail to bring about the equality in the distri. 
bution of the estate, which was the sole purpose of the 
testator as expressed in the will. 

It is manifest that the devise of two hundred and 
sixty-seven acres of land to Alexander. Jr., created an 
inequality in the distribution of decedent's estate, and in 
view of this fact, which was in the mind of the testator, as 
a part of the consideration for the devise, Alexander was 
required to restore the equality by payment to the other 
children of the excess given him by devise ; and in such 
case the law attaches an equitable lien on the land for 
the sum required to be paid. Clyde v. Simpson et al., 
4 Ohio St. 445. If the land devised was worth the sum 
of $6,750, which seems to be admitted after the payment 
to the other children the sum of $3,737.50, the amount of 
the excess, to make each of their shares equal, $3,250, 
there would still be left to Alexander and his children, 
in the event of his having any, the like sum of $3,250, he 
having received an advancement of three hundred dollars 
in his father’s lifetime. The construction put upon the 
will by the trial court in its decree brings about the above 
result, and gives to each child the same amount, thus 
effectuating and carrying out the intention of the testa- 
tor. On the other hand, if it be construed, as counsel 
contend it ought to be, that it was the intention of the 
testator to make the payment either a personal charge 
on Alexander or his life interest only, it ‘‘ would require 
the payment of more than his life interest was worth, 
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and the will, instead of giving him anything, or confer- 
ring a benefit on him, would bring him in debt. If sol- 
vent, he would be required to pay more in cash than he 
is given by the testator in consideration of such pay- 
ment. If, on the contrary, he is insolvent, then the 
plaintiffs would be deprived of a large part of the provi- 
sion intended for them.’’ We cannot accept a construc- 
tion bringing about such results. Chaney v. Allison, 63 
Mo. 279; Decker’s Ex. v. Decker’s Ex., 3 Ohio, 157. 

The judgment of the circuit court is affirmed, in 
which all concur. 





Tue Crty or St. Louts, Appellant, v. Tue Sr. Louis 
Gas Ligut Company. 


Injunction: costs. Where one is enjoined from prosecuting his 
business, dispossessed of his property, and a receiver appointed to 
take charge, at the plaintiff’s instance, the compensation for the 
receiver's services is taxable as costs against the plaintiff, the 
losing party. * 


Appeal from St. Louis Court of Appeals. 
AFFIRMED. 
Leverett Bell for appellant. 


Glover & Shepley and Noble & Orrick for re- 
spondent. 


Ray, J.—This is a question as to the taxation of 
certain costs, arising in the circuit court of the city of 


* This syllabus is taken from 11 Mo. App. 237. 
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St. Louis, and from there appealed to the St. Lonis 
court of appeals where the judgment of the circuit court 
was affirmed. The facts of the case, how it arose and 
what that. question is, all sufficiently appear in the opin- 
ion of the court of appeals reported in 11 Missouri Ap. 
peal Reports, 237. We have examined that opinion, and, 
believing that the court of appeals reached the right con- 
clusions upon the right grounds, its judgment is, there- 
fore, affirmed. All concur, except Sherwood, J., not 
sitting. . 





Tuer Crtry oF Sr. Louis v. Tue St. Louris Gas Lieur 
Company, Appellant. 


Costs: ADMINISTRATION: ATTORNEY'S FEES: RECEIVER. Fees paid bya 
receiver to his attorney for professional service and advice in re 
gard to the management of the property impounded, are part of 
the costs of administration, and are not taxable as costs in the 
litigation, against the losing party. * 

Appeal from St. Louis Court of Appeals. 

AFFIRMED. 

Glover & Shepley and Noble & Orrick for appellant. 
° 
Leverett Bell for respondent. 


Ray, J.—This is a question as to the taxation of 
costs arising in the same court and between the same 
parties as that of City of St. Louis v. St. Louis Gas 
Light Co., ante, p. 223. The facts of the case, when and 


* This syllabus is taken from 11 Mo. App. 243. 
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how it arose, as well as the question itself, sufficiently 
appear in 11 Missouri Appeal Reports, 243, where the 
judgment of the circuit court was also affirmed. 

Upon examination of the opinion it is believed that 
the case was properly disposed of for the right reasons, 
and its judgment is, therefore, affirmed. Allconcur, ex- 
cept Sherwood, J., who did not sit. = 





Tux Linerty SAvrnes Assocration. Appellant, v. Tus 
COMMERCIAL Savines BANK. 


Partition : costs : The proceeds of the sale of one tract oMand, sold 
for the purpo-es of partition, cannot be applied in payment of fees 
or costs accrued in proceedings for partition of another tract of 
land. 


Appeal from Clay Circuit Court.—Hon. G. W. Dunn, 
Judge. 


REVERSED. 
D. C. Allen for appellant. 
Samuel Hardwicke for respondent. 


Snerwoop, J.—The proceeds of the sale of one 
tract of land, sold for the purposes of partition, cannot 
be applied in payment of fees or costs acrcued in pro- 
ceedings for partition of another tract of land. This is 
asummary of the law and facts of this case, and judg- 
ment is reversed. 

VoL. 87—16 
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TeprorD, Appellant, v. TRIMBLE ef al. 


11. Specific Performance. Ina suit for the specific performance of 
a contract for the purchase of land, the evidence of the agreement 
should be reasonably certain and satisfactory. 


‘2. The finding of the circuit court. that the plaintiff in this cauge 
had failed to make a case for specific performance, approved, 


Appeal from Moberly Court-of Common Pleas.—Hon 
G. H. Burckuartt, Judge. 


‘AFFIRMED. 


A. N. McGindley and G. F. Rothwell for appel- 
lant. 


(1) There was such a part performance of the con- 
tract as to take it out of the statute of frauds. Farrar 
v. Patton, 20 Mo. 81; 2Story’s Eq. Jur. (3 Ed.) sec. 744; 
Willard’s Equity, 284; Rhodes v. Rhodes, 3 Sandf. 279 ; 
Sutton v. Hayden, 62 Mo. 101. (2) There was no such 
laches as to preclude plaintiff from having relief. 


Martin & Priest for respondents. 


(1) The evidence in this case is not sufficient to 
warrant the relief sought. Baker v. Vinr-y, 30 Mo. 121; 
Johnston v. Quarles, 45 Mo. 423; Forrester v. Scoville, 
51 Mo. 268. (2) The plaintiff was guilty of such delay 
as to prevent his having relief. 1 Story’s Eq., sec. 771. 


Brack, J.—The defendants claim title to the lots in 
question by the will of Thomas P. White. Plaintiff 
claims to have a contract with Waite for the purchase 
of the property, and asks specific performance of the 
same. A judgment was recovered against White, J. €. 
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Tedford, who is plaintiff’s father, and several other per- 
sons, all of whom were sureties upon a debt to the 
Horner estate. All the sureties except J. C. Tedford 
paid their respective shares of the debt. Four lots be- 
longing to Tedford were sold, under execution on that 
judgment, to pay his share, and White became the pur- 
chaser. White had a letter written to plaintiff offering 
to let him have two of the lots, plaintiff says all four, 
for the amount thus paid by White therefor. In obedi- 
ence to that letter plaintiff went from St. Louis to 
Moberly and made an arrangement with White with 
respect to the property. Plaintiff then sent a draft to 
White for one hundred and fifty dollars, the amount for 
which the property sold at execution sale, and the latter 
at once conveyed two of the lots to plaintiff, being the 
homestead of J. C. Tedford. The petition alleges that 
White refused to convey all four lots, as he had agreed 
to do, but held the title to the two now in question to 
protect himself and Cox against their liability as sure- 
ties for J. C. Tedford on another debt of one hundred 
and fifty dollars, and that plaintiff consented that he 
might hold the same as such indemnity, but for no other 
purpose. These sureties paid this debt, and plaintiff 
now offers to refund this amount. 

The letter to plaintiff was written in 1876, and the 
deed to him was made soon thereafter, in the same year. 
There is no certain proof of the contents of the letter. 
The evidence of the party who wrote it tends to show 
that it had reference to all four of the lots. The evi- 


dence of this witness, and that of J. C. Tedford and: 


others, is to the effect that White said he only held 
these two lots to protect himself and Cox because of 
their suretyship for J. C. Tedford. Plaintiff and White 
consummated their arrangement at the office of Martin 
& Priest, and the latter says, in express terms, that 
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White did not agree to let plaintiff have these lots, but 
the two only upon which the plaintiff’s father resided, 

One of the difficulties here is to determine whether 
the four lots were embraced in the agreement. That 
they were ought to have been shown by the party ask- 
ing specific performance with a reasonable degree of cer- 
tainty. The proof as to this should be satisfactory 
before specific performance is decreed. Paris v. Haley, 
61 Mo. 457; Foster v. Kimmons, 54 Mo. 492. The cir- 
cumstances do show that White did not care to speculate 
on the property of his neighbor, but it is also clear that 
he did desire to protect himself and Cox, and he knew 
J. C. Tedford was insolvent. The plaintiff assumed no 
obligation as to that debt. Plaintiff’s case is, in the 
main, made out by proof of declarations of White, 
now deceased, a species of evidence to be considered 
with many grains of allowance, while the party who 
heard the agreement as consummated is clear to the ef- 
fect that White did not agree to convey these two lots, 
White and these defendants have had possession since 
1876, and up to 1881 no demand for the property was 
made by plaintiff. When the title to all four of the 
lots was assailed plaintiff defended as to his two and 
White as to these in question, paying the costs and ex- 
penses of that litigation. The delay and inaction on the 
part of the plaintiff is a circumstance against the valid- 
ity of his demand. On the whole we are satisfied that 
plaintiff failed to make out a case, and the judgment of 
the circuit court is affirmed. All concur. 
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Roserts e al. v. Newson, Appellant. 


Limitations: power. The statute of limitations will not begin to 
run against the heirs so long as the widow has the right to the pos- 
session of land. 


Appeal from Greene Circuit Court.—R. L. Goonz, 
Esg., Special Judge. 


AFFIRMED. 
O. H. Travers for appellant. 
W. C. Price and C. W. Thrasher for respondents. 


Per CurtamM.—The case of W. G. Roberts, Adm’r, 
». R. S. Nelson, 86 Mo. 21, is decisive of this. It was 
there held that the widow of W. G. Roberts, deceased, 
was entitled to possession of the land in controversy, in 
this suit, until the assignment of her dower, and it fol- 
lows that the statute of limitations would not run against 
his heirs as long as the widow had the right to posses- 
sion. Affirmed. 





JuLian, Administrator, v. Rogers, Administrator, et 
al., Appellants. 


1. Evidence: staTuTE. No instrument of writing executed by a 
person since deceased can, under Revised Statutes, section 3654, be 
received in evidence in a suit against the administrator of the de- 
ceased without proof of its execution. 


Appeal Bond, Validity of. An appeal bond taken and approved 
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by the clerk in vacation possesses none of the elements of lega} 
validity. 


























Appeal from Jasper Cirenit Court.—A. L. THoMAs, 
Esa., Special Judge. 


REVERSED. 
John O’ Day for appellants. 


(1) The statute prescribes the time when and man. 
ner of taking an appeal, and granting bond to stay exe. 
cution. Where the statutory requirements are not 
complied with, and the bond is not filed within the time 
prescribed by the statute and approved by the court, it 
is a nullity. Adams v. Wilson, 10 Mo. 341; Cockrell », 
Owens, 10 Mo. 287; Filley v. Walls, 4 Mo. 271; Parker 
vo. H. & St. J. R. R. Co., 44 Mo. 415; Stavely v. Kunkel, 
27 Mo. 422; Long v. Dismer, 72 Mo. 655; O’ Reilly ». 
Edrington, 96 U. 8. 724; Garrett »v. Rogers et al., 52 
Mo. 145; Barrett v. Lynch, 3 Mo. 369. (2) The statute 
fixes the time of granting an appeal and approvinga / 
bond, and if not done at the time the power of the court 
over the matter is determined, and its action beyond 
the time is void. R.8., sec. 3713; State v. Woodson, 41 
Mo. 227; Stebed v. Stock, 31 Mo. 456; McCoy v. Zane, 
65 Mo. 11; K. C., St. J. & C. B. R. R. Co. v. Campbell, 
62 Mo. 585; Wood v. Boots, 60 Mo. 546; Ells v. Pacific 
Railroad Co., 51 Mo. 200; Neal v. Pittsburg & Connells- 
ville Railroad Co., 31 Pa. St. 19; The City of Lafay- 
ette v. Schultz et al., 44 Ind. 97: Jones v. Inhabitants 
of Oxford County, 45 Me. 419; Long v. Dismer, 72 Mo. 
655. (3) The court erred in admitting the bond in evi- 
dence without proof of the signature of Joseph Seligman, 
deceased. R. S., sec. 3654. 


J. C. Cravens for respondent. + 


(1) The answer not containing the requisite statutory 
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plea of non est JSactum as to the execution of the bond 
sued on, the objection that the bond is not under seal 
comes too late. * * * ‘*As the defendant’s answer 
was not verified by affidavit it amounted to a confession 
that the bond was duly executed, that is, that it was 
properly sealed and delivered. Under the pleadings it 
was not necessary to produce the bond in evidence at all, 
and, therefore, it is not properly before this court for any 
purpose.” R. S. 1879, secs. 3653, 663, 2313-14; State to 
use Early v. Chamberlain, 54 Mo. 338. (2) Although 
. the bond or recognizance sued on may not have been 
operative as a supersedeas—if the obligee, Bray, had been 
disposed to sue out his execution—yet it was manifestly 
contemplated by both the obligee and obligor in said in- 
strument, that it should have that effect, and it seems 
that it did have that effect, as no execution was ever sued 
out. Hence the defendants in this action, by the plainest 
principles of right and justice, are estopped from deny- 
ing their liability by reason of the bond having been 
filed by consent of parties out of time. Hundly v. Fil- 
bert, 73 Mo. 34; Jewelt v. Torny, 11 Mass. 219; Price »v. 
Kennedy, 16 La. Ann. 78. The instrument sued on is 
good as a simple contract. There is no pretense, either 
by way of plea, in the answer or otherwise, that this ob- 
ligation was without consideration. Our law implies a 
sufficient consideration. R. 8., sec. 663; Sweetzer ov. 
Hay, 2 Gray, 52; Koons v. Seward, 8 Watts, 389; Jus- 
tices v. Ennis, 5 Ga. 569; Crawford v. Howard, 9 Ga. 
314. 


SHERWOOD, J.—Action on what is termed an appeal 
bond given by Seligman, in his lifetime, and Cassill, one 
of the present defendants. This bond was given in the 
case of Bray v. Seligman, 75 Mo. 31. Seligman, the de- 
fendant in that case, as well as Bray, the plaintiff therein, 
died while the appeal taken by Seligman was pending in 
this court, said appexl being taken from an order of th 
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Jasper circuit court, based on a moticn awarding execn- 
tion against Seligman, as one of the stockholders in the 
Memphis, Chattanooga & Northwestern Railroad Com- 
pany. Plaintiff recovered judgment on the bond, and the 
defendants have appealed. 

I. There was error in admitting the bond sned on 
in evidence over the objections of the defendant Rogers, 
that its execution had not been proven. While section 
3553, Revised Statutes, provides that when the action is 
founded on an instrument in writing, executed by the 
other party, etc., its execution ‘“‘shall be adjudged con- 
fessed unless the party charged to have executed the 
same deny the execu!ion thereof by answer, etc., verified 
by affidavit,’’ yet the next section, 3654, construing the 
section already quoted, in express terms provides: ‘The 
preceding section shall not be construed to authorize any 
instrument of writing to be received in evidence without 
proof of its execution, in any suit against an executor 
or administrator, or any other person representing the 
person charged to have executed such instrument, nor 
any county, city or town, sued upon any instrument 
alleged to have been executed by such county, city or 
town, or any corporate authorities.”’ 

It is clear, beyond question, that section 3653 applies 
to suits on instruments in writing against diving men; 
but that section 3654 applies only to suits against an ad- 
ministrator or executor, etc., of the person charged to 
have executed the same. It seems very singular that 
counsel for plaintiff, while calling attention of this court 
to section 3653, where the person charged to have exe- 
cuted the instrument is living and a party to the suit, 
should have failed to cast his eye on the next section, 
3654, on the same page, relating to suits against ad minis- 
trators, etc., of the person charged to have executed an 
instrument. The case of State v. Chamberlin, 54 Mo. 
338, relates exclusively to cases provided for in section 
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3653, supra, and is couched in language not readily mis 
understood. 

II. There was error in rendering judgment on the 
instrument sued on, for the reason that it had none of 
‘the elements of legal validity about it, being taken and 
approved by the clerk in vacation. The following authori- 
ties fully sustain this position: Adams v. Wilson, 10 
Mo. 341; Cockrill v. Owen, 10 Mo. 287; Filley v. Patter- 
son, 4 Mo. 271; Parker v. H. & St. J. R. R. Co., 44 Mo. 
415; Stavely v. Kunkel, 27 Mo. 422; Long v. Dismer, 
72 Mo. 655; O’ Reilly v. Edrington, 96 U. 8. 724; Gar- 
net v. Rogers, 52 Mo. 145; Barnett v. Lynch, 3 Mo. 369. 

For these reasons the judgment will be reversed, and 
as it is apparent that plaintiff has no ground forrecovery, 
the cause will not be remanded. All concur. 


Gotpswortuy et al., Plaintiffs in Error, vo. Tuompson. 


Order of Publication: DESCRIPTION OF PROPERTY: PRACTICE. An 
order of publication directed to non-resident parties in an action 
to enforce the states’s lien for taxes upon real property need not 
describe the property. This is only required in suits for partition, 
R. S., sec. 3494. 


Appeal from Clinton Circuit Court.—Hon. G. W. 
Dunn, Judge. 


AFFIRMED. 


S. If, Corn for plaintiffs in error. 


As the order of publication is intended to perform 
the office of the service of summons and a copy of the 
petition, it ought to contain all of the requisites of these 
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two instruments, so that, should the defendant see ang 
read the order as published (and the law presumes that 
he does) he could safely conclude that it was or was not 
necessary for him to defend the action. Janney », 
Spedden, 38 Mo. 395; Durosset¢s Administrator 0. 
Hale, 38 Mo. 346; Bobb v. Woodward, 42 Mo. 482; 
Haywood v. Russell, 44 Mo. 252 ; State ex rel. v. Staley, 
76 Mo. 158. The order of publication was insufficient 
and the court had no jurisdiction of the defendants in 
the tax suit. 


Hiram Smith, Jr.,and Wm. Henry for defendant 
in error. 


It was not necessary that the order of publication 
should contain a description of the property against 
which the lien for taxes was sought to be enforced. If 
the enumeration of one thing can ever exclude another, 
the statute excludes the propriety of such description 
in a case of this kind, by singling out suits in partition 
and requiring in such suit the description of ‘‘the prop- 
erty sought tobe partitioned.”’ Sec. 3494, R. S. 


Henry, C. J.—This is an action of ejectment to re- 
cover possession of lot number three, in block number 
thirty-two, in the town of Cameron, Clinton county. 
The petition is in the usual form and the answer a gen- 
eral denial. Defendant had judgment below and _ plain- 
tifs have brought the cause to this court on writ of error. 
On the twenty-third of July, 1879, the legal title to the 
lot was in the plaintiff, Sarah E. Goldsworthy, and de- 
fendant claims title under a deed executed by the sheriff 
of said county, he having sold the same on the eight- 
teenth of October, 1880, under an execution issued on 
judgment rendered in the circuit court of said county at 
its April term, 1880, in a cause in which the state, on the 
relation of the collector of said county, was plaintiff and 
these defendants, together with one William C. 
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Foreman, administrator, etc., William Hollington and 
Sarah L. Hunt, were defendants, the object of which was 
to enforce a lien against said lot for state and county 
taxes. The validity of this deed is assailed on the 

und that these defendants had no notice of that 
proceeding. With the petition in said cause an affidavit 
was filed as to the non-residence of all of said defendants. 
except William Hollington. Thereupon, the court made 
an order of publication giving the style of the suit, the 
names of the parties, stating that it was to enforce the 
lien of the state against certain real property owned by 
the said defendants, and notifying them to appear at the 
next term of said court, etc. This was duly published 
and the only point made of any importance is that the 
lot was not described nor was any property specifically 
mentioned. 

The statute, section 3494, provides that in all actions. 
for the enforcement of liens against real estate, if the 
plaintiff ‘‘allege in his petition, or file an affidavit, 
stating that all or a part of defendants are non-residents 
of the state, etc., the court * * * shall make an 
order directed to the non-residents * * * notifying 
them of the commencement of the suit, and stating briefly 
the object and general nature of the petition, and in suits 
in partition, describing the property sought to be par- 
tioned,” etc. The affidavit was in due form, and there 
is nothing in the section which requires the order of 
publication to contain a description of the land in any 
other than a suit for partition of lands. The order of 
publication is asubstitute for the service of a writ of 
summons, and it is assumed by the law that it will give 
the defendant notice of the pendency of the suit against 
him, and if he desires to learn what is specifically al- 
leged against him, he will go to the office in which it is 
filed and examine the petition. The order of publica- 
tion contained all that the statute requires. And by its 
due publication the court acquired jurisdiction, both 
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over persons of the defendants and the subject-matter of 
the controversy, which warranted the court in rendering 
a judgment in the proceeding which merely enforced 
the lien against the land. 

The judgment is affirmed. All concur. 





Tue STaTE ez rel. Cuinton County v. Tor HAnnipas 
& Sr. JosepH RaiLroap Company, Appellant, 


1. Taxation: POWER OF COUNTY COURT TO LEVY TAX. A railroad 
interest fund tax and railroad sinking fund tax, not being state 
taxes, or taxes necessary to pay the funded or bonded debt of the 
state, or for current county expenditures, or for schools (R. S., sec 
6798), cannot be levied by the county court without a compliance 
with section 6799 of the Revised Statutes. 


2. : . The county court has no implied power to levy a 
tax. Such power must be clearly and expressly given by statute, 
and if the legislature in conferring the power imposes conditions 
upon which it may be exercised, such conditions must be observed 
before the power can be lawfully exercised. 





Appeal from Clinton Circuit Court.—Hon. G. W. 
Dunn, Judge, 


REVERSED. 


Strong & Mosman aud Thos. EF. Turney for ap- 
pellant. 


(1) The court erred in overruling defendant's objec- 
tion to the evidence. The petition on its face showed 
that the taxes sued for were taxes other than ‘‘the state 
tax, and tax necessary to pay the funded or bonded debt 
of the state, the tax for current county expenditures 
and for schools.’”’ R. 8., sec. 6798. The petition was 




















OCTOBER TERM 1885. 





—_ 


The State ex rel. Clinton Co, v. The H. & St. J. Ry. Co. 








certainly bad and did not state facts sufficient to consti- 
tute a cause of action. R. S., sec. 6799. (2) The court 
erred in.refusing the instruction prayed by defendant. 
Revised Statuts, section 6798 to section 6801, were in force 
from and after March 8, 1879. These were special taxes for 
the year ending August 1, 1880. The valuation was for 
August 1, 1879. The property was reported to state board 
January 1, 1880. R.S., sec. 6866-7. Valuation certified 
tostate auditor April, 1880. 6. sec. 6868. Assessed by 
state board third Monday in April, 1880. JZ. sec. 
6871. Assessment certified to county court later, say 
July, 1880. Jb. sec. 6875. Levied thereafter, say July, 
1880, by county court. Jd. sec. 6879. Section 6799 was 
then in force. The county court were guilty of misde- 
meanor in making this levy. Jd. sec. 6800. The levy 
was void. R,.S., supra; State ex rel. Wilson v. Rainey, 
74 Mo. 237; Slate ex rel. v. Shortridge, 56 Mo. 126; 
State ex rel. v. Macon County Court, 68 Mo. 29; Rees 
». Watertown, 19 Wall. 107. 


J. M. Lowe for respondent. 


Norton, J.—A railroad interest fund tax amount- 
ing to $229.17, and a railroad sinking fund tax for the 
same amount, was assessed and levied upon the property 
of defendant by the county court of Clinton county for 
the year 1880. This suit was brought to enforce the 
payment of the above tax. Plaintiff had judgment from 
which defendant appeals. Counsel insist that inasmuch 
as the above tax sued for was not assessed and levied for 
current county expenditures the same is void because of 
non-compliance with the statute authorizing the levy of 
such a tax. 

By section 6,798 of the Revised Statutes, the county 
courts are empowered to levy taxes not to exceed the 
rates prescribed by the constitution, viz: ‘‘The state 
tax, and the tax necessary to pay the funded and bonded 
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debt of the state, and the tax for current county ex. 
penditures and for schools.”’ 

It is provided by section 6,799, Revised Statutes, 
that “no other tax for any purpose shall be assessed, 
levied or collected, except under the following limita- 
tions and conditions, viz: The prosecuting attorney or 
county attorney of any county upon the request of the 
county court of such county, which request shall be of 
record with the proceedings of said court, and such 
court, being first satisfied that there exists a necessity 
for the assessment, levy and collection of other taxes 
than those enumerated and specified in the preceding 
section siall present a petition to the circuit court of 
his coun! :, or to the judge thereof in vacation, setting 
forth the facts and specifying the reasons why such 
other tax or taxes should be assessed, levied and col- 
lected, and such circuit court or judge thereof, upon be- 
ing ~-tistied of the necessity for such other tax or taxes, 
and thet the assessment, levy and collection thereof will 
not be in conflict with the constitution and laws of this 
state, shall make an order directed to the county court 
of such county commanding such court to have assessed, 
levied and collected such other tax or taxes, and shall 
enforce such order by mandamus or otherwise.’’ The 
section provides that such order when granted shall bea 
continuous order, and only set aside for certain causes 
named therein. 

By section 6,800 it is made a misdemeanor for any 
county court judge * * * to assessor levy any other 
tax than those specified in section 6,798 without first be- 
ing directed to do so by the circuit court of the county 
or judge, as provided in section 6,799. 

The tax which is sought to be enforced in this suit 
was not levied to meet the current expenditures of the 
county, nor for schools, and it is admitted that it was 
levied by the county court without any of the conditions 
imposed by section 6,799, supra, having been complied 
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with, upon a compliance with which the power to levy 
the tax depended. If effect is to be given to these 
statutory provisions we must hold that the tax in ques- 
tion has not the sanction of authority to uphold it and, 
therefore, void. The only taxes that can be levied by 
counties are such as are provided for by statute. The 
power of taxation is a sovereign right which belongs 
alone to the state, and which can only be exercised in 
pursuance of laws passed by the legislature for the pur- 
pose. There can be no such thing as an implied power 
in a county court to levy a tax. The power must be 
clearly and expressly given by statute. Sfale er rel. v. 
Shoriridge, 55 Mo, 125. If the county court can only 
exercise the power to levy a tax as it may be conferred 
by the law-making power, the legislature, in conferring 
it, may impose the conditions on which it may be exer- 
cised, and when such conditions are made essential to 
the exercise of the power, they must be observed before 
the power can be lawfully exercised. 

The conditions imposed necessary to the exercise of 
the power to levy the tax in question were not observed, 
and hence the tax is invalid. The judgment of the cir- 
cuit court is reversed for the reasons given. All concur. 





PoTtTER, Appellant, v. DouaLas County. 


Constitutional Law : INDEBTEDNESS OF couNTY. Section twelve of 
article ten of the constitution prohibiting any ‘‘ political corpora- 
tion or subdivision of the state from becoming indebted in any 
manner, or for any purpose, to an amonnt exceeding in any year 
the income and revenue for such year, without the assent of two- 
thirds of the voters thereof voting at an election to be held for that 
purpose,” has no application to a debt incurred by a county for the 
keeping and transportivg of its prisoners by the sheriff or jailor of 
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another county, under the provisions of Revised Statutes, section 
6090. (Distinguishing Book v. Earl, post, p. 246). 


Appeal from Douglas Circuit Court.—Hon. R. W. 
Fyan, Judge. 


REVERSED. 
F. 8. Heffernan for appellant. 


‘‘No county * * * shall be allowed to become 
indebted in any manner, or for any purpose, to an amount 
exceeding in any year the income and revenue provided 
for such year, without the assent of two-thirds of the 
qualified voters thereof, voting at an election to be held for 
that purpose.’’ Section twelve, article ten, of the con- 
stitution of the state of Missouri, simply means that the 
income and revenue for that year may be expended the 
same year, and the county may go in debt the same 
year to an amount not in excess of the income of that 
year. The defendant was liable to plaintiff. 1 Dillon 
on Mun. Corp. (2 Ed.) sees. 86, 88; note, sec. 89; Me- 
Cracken v. San Francisco, 16 Cal. 632; Weston v. Syra- 
cusce, 14 N. Y. 110; 1 Dillon Mun. Corp. (2 Ed.) 478, sees, 
884-5, and note p. 475, sec. 383. The plaintiff, as jailor, 
was compelled to receive the prisoners. Potter's Dwarris 
on Statutes and Constitution (Ed. 1885) pp. 654, 679. 


NV. £. Ide for respondent. 


SHEeRwoop, J.—Plaintiff brings this action to re- 
cover of defendant the sum of four hundred and fifty- 
nine dollars, on account of services performed by him 
as sheriff and jailor of Greene county, in keeping, 
boarding, clothing and taking to court certain prisoners 
committed to the jail of that county by the sheriff of 
defendant, under the provisions of section 6090, Revised 
Statutes. The bill of plaintiff for these services, though; 
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approved by the circuit judge and prosecuting attorney, 
the county court of defendant, on its presentation, re- 
fused to pay or pass upon. 

The case was tried on an agreed statement as fol- 
lows: 

“<1, It isagreed and admitted that the various counts 
as charged in plaintiff’s petition, are just and true, and 
remain unpaid. 2. That at the time the fee bill, as 
charged in said petition, was presented to the county 
court, the revenue for said years was expended, and 
the same could not be paid without issuing war- 
rants in excess of the income and revenue for said 
years. 3. It is agreed that the revenue derived in said 
county, under the existing laws, does not exceed 
twenty-five hundred dollars per year, and does not 
more than pay the expense for the first eight months 
of each year. Wherefore, the plaintiff and defendant 
submit this case on the above facts as the testimony in 
said cause.” - " 

Whereupon the court refused to declare the law to 
be in favor of plaintiff's recovery, and thus refusing, 
gave judgment for defendant. 

The only point, then, for discussion, is the lia- 
bility of defendant in such circumstances as already 
set forth. The section of the statute, to which: refer- 
ence has been made, makes it the duty of the sheriff 
or jailorof a county to receive prisoners from another 
county, where there is no jail, or an insufficient one, 
and safely keep them, subject to the orders of the 
judge of the court for the county whence such prison- 
ers are brought. And sections 6391 and 6092, make it 
the duty of the sheriff or jailor where the prisoners are 
thus confined to have them before the circuit court of 
the county appointed for their trial, while section 6093 
announces a penalty for failure thus to bring the prison- 
ers before the proper court for trial, and renders such 
VoL. 87—16 
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sheriff, etc., liable to imprisonment for contempt, and 
also to a civil action for damages. And section 6095 
permits such sheriff, etc., for such failure, ete., to be 
removed from office, and rendered incapable thereafter 
of holding the same. 

These sections are to be considered in connection 
with section twelve of article ten of our constitution, 
providing that: ‘‘No county, city, town, township, 
school district, or other political corporation or subli- 
vision of the state, shall be allowed to become indebted 
in any manner, or for any purpose, to an amount 
exceeding in any year the income and revenue provided 
for such year without the assent of two-thirds of the voters 
thereof, voting at an election to be held for that purpose.” 
It is manifest, if that section of the constitution applies in 
cases of this sort, the predicament in which those 
counties are placed which have neither jails nor suff- 
cient revenue is a most lamentable one, bereft, as 
they would be, of all means for the safe keeping of 
that dangerous class of persons whose violations of the 
law caused their arrest. And, in similar circumstances, 
the same view must hold, even if the provisions of sec- 
tion 6088, Revised Statutes, be resorted to, and a guard 
be employed in the county where the arrest occurs, for 
the like objections could be taken to the employment of 
such guard, thereby causing an indebtelness to accrue. 

After carefully considering the subject, I am not of 
opinion that the constitutional prohibition should be 
ruled to apply in instances like the present. For this 
conclusion these are my reasons: I do not regard section 
twelve, supra, as applying here, because the effect of 
such construction would be destructive of the peace and 
good order in every county embraced within the provi- 
sions of section 6090 aforesaid ; for it would be an impos- 
sibility to submit to 2 vote of the people of the county 
concerned, the question of an unascertained and unascer- 
tainable indebtedness to be incurred in the future, as the 
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exigencies of the case might demand. Who could foretell 
how many criminals would be arrested in the course of 
he ensuing year? If this could not be done, is it not 
glaringly obvious that no question as to the amount of 
the indebtedness could possibly be submitted to the peo- 
ple for the sanction of their suffrages? The maxim, lex 
non cogit ad impossibilia, may appositely be invoked 
in the present case ; a maxim equally invocable whether 
the law be statutory or organic. »— -- 

It is not to be intended that those who framed, or 
those who, by their vote, adopted our constitution, con- 
templated or sanctioned any such mischievous and de- 
structive result. That constitution, as its preamble 
fittingly recites and declares, was established ‘‘ for the 
better government of the state,’’ and the idea is not to 
be tolerated that the framers and the adopters of that 
organic instrument would insert a clause therein which 
would, in many a county, destroy those restraints and 
those protections which the law, in its wisdom, has, with 
fostering care, thrown around peace-loving and law- 
abiding people, and turn them over, without let or 
hindrance, to the ravages and revenges of that class 
against whom its denunciations are leveled, and its pen- 
alties and punishments are commanded to be enforced, 
Such a construction, destroying, as it would, the very 
fundamental safe-guards and bulwarks of organized gov- 
ernment and society, would be to attribute to the framers 
of the constitution a most palpable absurdity ; and by 
an absurdity is meant that which is to be regarded as 
morally impossible, which is contrary to reason, or, in 
other words, which could not be attributed to men in 
their right senses. State v. Hayes, 81 Mo. 574; Fusz v. 
Spaunhorstl, 67 Mo. 256, and cases cited ; Smith’ s Com., 
Secs. 486, 488, 518. " , 

At the present term of the court, in the case of Book 
v. Karl, post, yage 246, the section of the constitution 
under discussion was examined and held to apply to a 
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case where, without a vote of the people, a debt was in- 
curred for making additions to a court house. But the 
ruling in that case supports the ruling in this one ; for 
there the amount of the indebtedness could be ascer. 
tained, and being ascertained, and being in excess of 
‘*the income and revenue provided for such year,” it 
was properly ruled that ‘‘the assent of two-thirds of the 
qualified voters,’*etc., was a sine gua non to the validity 
of the indebtedness. But another reason also occurs 
why that section cannot apply in the case at bar. The 
inhibition of the constitution, it will be observed, is ley- 
eled against a county becoming indebted ; 7. e., through 
the ordinary channel, the action of the county court, the 
financial agent of the county. But here the indebted- 
ness was not so incurred. It was created entirely inde- 
pendent of any action of the county court; created by 
the sheriff of the county pursuant to the command of 
section 6090, supra. The law itself gave license to the 
incurring of such a debt; it was incurred by operation of 
law, and the fact that the county would ultimately 
have the debt to pay cuts no figure in this discussion. 

We reverse the judgment and remand the cause. 
All concur. 





JEFFRIES V. FerGuson, Administrator, Appellant. 


Contribution: PROBATE courT. Courts of law have adopted the 
equitable doctrine of contribution, and relief will be awarded in 
the probate court to one surety who has paid more than his propor- 
tionate share of the debt. 


Appeal from Franklin Circuit Court.—D. Q. GALE, 
Esq., Special Judge. 
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AFFIRMED. 


T. A. Lowe for appellant. 
Crews & Booth for respondent. 


Brack, J.—C. 8S. Jeffries and James N. Inge were 
sureties on a note given by Chas. R. Jeffries to one 
Roberts. Before and after judgment on the note, C. S. 
Jeffries paid off the debt, and then presented his demand 
to the probate court, asking to have the one-half of the 
amount so paid, first deducting the proceeds of certain 
securities, allowed against the estate of Inge, the co- 
surety. The contention that the plaintiff could only sue 
in a court having full and complete equity jurisdiction 
is not well taken. Courts of law have adopted the equit- 
able doctrine of contribution, and award relief to one 
surety who has paid more than his share. The surety 
paying the debt may have his action at law against the 
other surety for any excess which he has paid over his 
proportionate share. Van Pelten v. Richardson, 68 
Mo. 380. The plaintiff’s demand was allowed by the 
probate court, and he again recovered in the circuit court, 
to which the case was appealed. We have examined the 
evidence and are satisfied the estate received all credits 
to which it was entitled. 

The judgment is affirmed. All concur. 
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Book et al. v. EArt et al., Appellants. 


1. Constitution: COUNTY COURT, POWER TO CONTRACT. A county 
court cannot under the present constitution of the state contract q 
debt for any purpose in excess of its revenue for the current year, 





2. : : IMPROVEMENT OF CoURT HOUSE. Where it is desired 
to create a debt in excess of such revenue for the improvement of 
the county court house, such question must be submitted to the 
qualified voters of the county as required by the constitution, 


8. Revised Statutes, Section 5337, Construction of. Revised 
Statutes, section 5337, relating to the power of the county court to 
alter and repair county buildings must be construed in subordina- 
tion to the provisions of the constitution prohibiting the making of 
a debt by the court in excess of the county revenue for the current 
year. 


4; Statute: CURRENT COUNTY EXPENSES. A contract for remodeling 
and building three new additions to the court house does not fall 
within “ other ordinary current expenses of the county,” mentioned 
in Revised Statutes, section 6818, 


Appeal from Holt Circuit Court.—lion. Tl. 8. Kevvey, 
Judge. 


AFFIRMED. 
Woodson, Green & Burnes for appellants. 


(1) The power of the county court to alter, repair, 
or build any county buildings which have been erected, 
is expressly conferred by statute. R. S., sec. 5337; 
Walker v. Linn Co., 72 Mo. 650. The proviso in Revised 
Statutes, section 5370, does not make any warrants illegal, 
but is a simple direction of the order of their payment 
where all the warrants to which it refers are issued in 
conformity to law and within the powers of the court. 
(2) The county court of Holt county, on the second day 
of May, 1881, having in the usual way provided an in- 
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come and revenue for that year of $28,000, was empow- 
ered by the laws of the state, at that time, to enter into 
and bind itself by the terms and conditions of the Ben- 
nett contract. This contract was made, and on the same 
day an order was made appropriating from the funds of 
the county, the sum of $8,500. These facts appear from 
the record of the court, and cannot be controverted by 
parol testimony. Dennison v. St. Louis, etc.,33 Mo. 
168; Medlin v. Platte Co., 8 Mo. 235; Milan v. Pember- 
ton, 12 Mo. 598. (3) Admitting, however, that section 
5370, of the Revised Statutes, makes an absolute prefer- 
ence in favor of certain warrants, and makes illegal all 
other warrants, provided these preferred warrants aggre- 
gate an amount sufficient to exhaust the income and 
revenue of the county, still, before a court could be 
justified in applying this principle, it would certainly be 
necessary for those asking it to establish by evidence 
the fact that these subsequently issued warrants were 
issued for services of this preferred kind. This evidence 
the plaintiff below did not attempt to produce, but on 
the contrary, the evidence, so far as it relates to this mat- 
ter, shows that $5,600 of these warrants were issued for 
work performed ina previous year. (4) The repairing 
of a court house is an expense necessary to maintain the 
county organization within the meaning of Revised Stat- 
utes, section 5370. (5) The plaintiffs should have alleged 
and proved that they were tax payers. 


James Limbiid and Johnston & Anthony for re- 
spondents. 


(1) The county court exceeded its authority in 
making the contract in question, as the county had no 
funds during the year 1881 to meet the expense called 
for by said contract. Const., art. 10, sec. 12. (2) The 
issuing to Bennett the warrants on the treasurer of Holt 
county was an attempt on the part of the county court 
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to pay either a debt in fact or an assumed one by the 
county to Bennett. Jnfernational Bank v. Franklin 
Co., 65 Mo. 105; Springfield v. Edwards, 84 Ml. 626; 
Law v. People, 87 Ill. 385; Fuller v. Heath, 89 Ml. 296; 
Fuller v. Chicago, 89 Ill. 282. (3) The debt of Bennett 
was not an ordinary current debt. Slate ex rel., ete., », 
Macon County Court, 68 Mo. 28; Vanover et al. v. Jus- 
tices, etc., 27 Ga. 354. (4) Where the county court un- 
dertakes to impose an illegal burden on the citizen he 
has the right to enjoin the proceeding in its inception, and 
at every subsequent step until it reaches him by an actual 
levy on his property. Overall v. Ruenzi, 67 Mo, 208; 
Wagner v. Meety, 69 Mo. 105; Newmyer v. Mo. & Miss, 
R. R. Co., 52 Mo. 81-89; 2 Dill. Mun. Corp. (2 Ed.) sees, 
727-738 ; Mathis v. Cameron, 52 Mo. 81. (5) Plaintiffs 
do allege in their petition that they are tax paying citi- 
zens. 


Norton, J.—This suit was instituted by plaintiffs, 
as tax payers of Holt county, on behalf of themselves 
and other tax payers of said county, to enjoin and re. 
strain the payment of certain warrants issued by the 
county court of said county to Moses Bennett. It is 
substantially averred in the petition that in the year 
i881 the county court entered into an original, and two 
supplemeniary contracts with Moses Bennett, in which 
it was souglit to bind the county to pay said Pennett the 
sum of $9,600, for making three additions to and re- 
modeling the court house of said county, in the town of 
Oregon ; that said work was to be done in the year 1881, 
and warrants aggregating said amount were issued to 
said Bennett during said year. It is then averred that 
the debt thus attempted to be contracted was in excess 
of the entire amount of revenue which could come into 
the treasury from all sources for county purposes for 
that year; that the court was, for that reason, without 
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power to contract the debt, and that the warrants issued 
to pay it were illegal and void. 

The answer, besides a general denial, sets up that 
the work to be done under the contracts was executed 
according to the contract; that it was reasonably worth 
the price agreed to be paid; that it was necessary work 
to be done, and that when done it was accepted and re- 
ceived by the county, and has ever since been used, and! 
that the county court, at the time of the contract, ap- 
propriated $8,500 as a ‘court house fund,” and the funds 
of the county were sufficient to pay the debt contracted. 

On the trial the issues were found for the plaintiffs, 
and a decree entered enjoining and restraining the 
treasurer from paying said warrants, from which action 
of the court defendants have appealed. 

It is clear, from the evidence in the case, that by vir- 
tue of a contract entered into on the third of May, 1881, 
with Moses Bennett, and two supplemental contracts 
thereafter, made in the same year, under which said Ben- 
nett was to build three new additions to and remodel the 
court house in the town of Oregon, according to certain 
plans and specifications, the county court undertook, 
and did, by the terms of said contracts, obligate the 
county to pay said Bennett sums in the aggregate amount- 
ing to $9,600. The evidence further shows that during 
the year 1881 the work was completed according to con- 
tract, and accepted by the county court, and warrants 
amounting to $9,600 issued to Bennett, payable out of 
the common fund of the county, which were not paid for 
want of funds. The evidence further shows that to meet 
the ordinary current expenses of the county for the year 
1881, the county court levied a tax of fifty cents on the 
hundred dollars valuation on all taxable property, which 
was all that they could impose under the constitution, 
the total valuation of taxable property in Holt county 
being less than six million dollars. It also shows that 
the revenue derivable from this tax, and all other sources 
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of taxation, for the year 1881, amounted to $28,000, 
which sum the county court on the fourth of May, 1881, 
appropriated, as required by section 63818, of Revised 
Statutes, which appropriation was certified to the treas. 
urer of the county, as required in section 6319, Revised 
Statutes. The evidence also shows that the county court 
at its May term, 1832, appropriated out of the revenue 
provided for that year, the sum of eleven thousand dol- 
lars for the payment of said warrants issued in 1881, and 
directed the treasurer to pay them. This state of facts 
presents the question whether, under the constitution 
and laws of the state, the county court had the power to 
contfdct the debt in question in excess of the revenues 
provided for the year 1881. 

We are of the opinion that it had no such authority, 
for the following reasons: It is provided by section 
11, article 10, of the constitution, as follows: ‘ Taxes 
for county purposes * * * may be levied on all sub- 
jects and objects of taxation. * * * For county pur- 
poses the annual rate on property, in counties having six 
millions or less, shall not, in the aggregate, exceed fifty 
cents on the hundred dollars valuation. * * * For 
the purpose of erecting public buildings in counties, 
cities, or school districts, the rate of taxation herein 
limited may be increased when the rate of such increase 
and the purpose for which it is intended shall have 
been submitted to a vote of the people, and two-thirds of 
the qualified voters of such county, city, or school dis- 
trict, voting at such election vote therefor.”’ 

Section 12, article 10, provides as follows: ‘‘No 
county * * * shall beallowed to become indebted in any 
manner, or for any purpose, toan amount exceeding in any 
year the income and revenue provided for such year, 
without the assent of two-thirds of the voters thereof 
voting at an election to be held for that purpose ; nor in 
cases requiring such assent shall any indebtedness be 
allowed to be incurred to an amount including existing 
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indebtedness, in the aggregate, exceeding five per centum 
on the value of the taxable property therein. * * * Pro- 
vided, That with such assent any county may be allowed to 
become indebted to a larger amount for the erection of a 
court house or jail. And, provided further, That any 
county * * * incurring any indebtedness, requiring the 
assent of the voters as aforesaid, shall, before or at the 
time of doing so, provide for the collection of an annual 
tax sufficient to pay the interest on such indebtedness as it 
falls due, and also to constitute a sinking fund for the 
payment of the principal thereof, within»twenty years. 
from the time of contracting the same.”’ 

The restrictions and inhibitions contained in these 
constitutional provisions were evidently put there in view 
of a condition of things then existing, and which had ex- 
isted for years previous, and under which the counties 
and municipalities of the state were becoming, and had 
become, ruinously involved in debt, virtually mortgag- 
ing the property of the tax payer for the payment of 
debts recklessly contracted, in many instances for other 
than governmental purposes, not only without the con- 
sent of tax payers, but against their protest. While no 
restrictions were imposed on the power to tax for valid 
existing indebtedness, but the contracting of a debt in 
the future, by the county in any manner or for any pur- 
pose, in any one year exceeding the revenue which the 
tax authorized to be imposed would bring into the treas- 
ury for county purposes for such year, unless expressly 
authorized to do so by the assent of two-thirds of the 
voters of the county voting at an election held for that 
purpose, and not then, even with such assent, if the ex- 
isting indebtedness of the county, including the debt 
assented to, would exceed five per cent. of the taxable 
value of the property of the county, unless the debt pre- 
posed to be contracted is for the erection of a court house 
or jail, in which event, if assented to by two-thirds of 
the voters, the debt could be contracted, though it might 
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cause the indebtedness of the county to exceed five per 

cent. of the taxable value of the property in the county, 

The evident purpose of the framers of the constity. 
tion and the people who adopted it was to abolish, in 
the administration of county and municipal government, 
the credit system and establish the cash system by limit. 
ing the amount of tax which might be imposed bya 
county for county purposes, and limiting the expendi- 
tures in any given year to the amount of revenue which 
such tax would bring into the treasury for that year, 
Section 12, supra, is clear and explicit’ on this poitt; 
Under this section the county court might anticipate the 
revenue collected, and to be collected, for any given 
year, and contract debts for ordinary current expenses, 
which would be binding on the county to the extent of 
the revenue provided for that year, but not in excess 
of it. 

In making the contracts, in 1881, with Bennett to 
remodel the court house and build three new additions 
to it, whereby a debt was sought to be imposed on the 
county for $9,600 in excess of the revenue of that year; 
in issuing the warrants of the county in that amount, 
and in making the order in 1882 for their payment out 
of the revenue provided for that year, the county court 
acted in direct violation of the constitution, and ignored 
the prohibitions it contains. If building three new addi- 
tions to the court house and remodeling the same were, 
in their opinion, needful and expedient, the question as 
to whether or not adebt amounting to nearly ten thousand 
dollars in excess of all the revenue it was possible to 
raise to meet the ordinary and current expenses of the 
county should have been submitted to the qualified 
voiers of the county, as required in sections eleven and 
twelve, supra, of the constitution. It is claimed by 
counsel that section 5337 conferred the power exercised 
by the county court. That section is as follows: ‘The 
county court of each county shall have power, from 
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time to time, to alter, repair, or build any county build- 
ings which have been, or may hereafter be, erected, as 
circumstances may require, and the funds of the county 
may admit ; and they shall, moreover, take such measures 
as shall be necessary to preserve all buildings and prop- 
erty of their county from waste and damage.’? The 

wer here conferred is not only hampered with the 
condition that such alterations and repairs are only to 
be made when the funds of the county admit of its be- 
ing done, but is to be exercised in subordination to the 
constitution forbidding the making of a debt in excess 
of the revenues provided for the year. The revenue, or 
funds of the county, raised by the tax which section 
eleven of the constitution authorizes to be imposed is, by 
said section, to be devoted to the county purposes; and 
the legislature, by section 6818, Revised Statutes, has 
declared to what particular eounty purposes the revenue 
thus raised should be devoted. The section is as fol- 
lows: ‘*The county courts of the several counties of 
the state ure hereby authorized and empowered, at the 
first regular term of such court after the taking effect 
of this act, and at the May term every year thereafter, 
to appropriate, apportion and subdivide all the reve- 
, hues collected, and to be collected, and moneys received, 
and tobe received, * * * inthe following order: 1. Asum 
sufficient for the payment of all the necessary expenses 
that may be incurred for the care of paupers and insane 
persons of such county. 2. A sum sufficient for the 
payment of all necessary expenses for the building 
of bridges and repairing of roads, including the pay of 
road overseers. 3. A sum sufficient for the payment 
of the salaries of all county officers, where the same is, 
by law, made payable out of the ordinary revenues of 
the county. 4. A sum sufficient for the payment of 
the fees of grand and petit jurors, judges and clerks of 
elections, and fees of witnesses for the grand jury of the 
county. 5. A sum sufficient for the payment of the 
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other ordinary current expenses of the county not here. 
inbefore specially provided for, which shall be known 
and designated as the contingent fund of such county, 
Which last sum shall in no case exceed one-fifth of the 
total revenue of such county for county purposes for 
any one year.”’ 

The evidence shows that the total revenue for Holt 
county for the year 1881 was $28,000, and that the county 
court, in obedience to the requirements of the above sec. 
tion, on the fourth day of May, 1881, apportioned and 
distributed said revenue as follows: 


RO PRMUOTS ORE TRACERS. . ..o.n ncn ccesccsessscs $ 1,500 00 
‘¢ road and bridge fund......... .......... 12,000 00 
ll 8,000 00 
** grand and petit jurors’ fund............. 1,500 00 
** contingent fund........ pete e eee cee eeeeee 5,000 00 

che bh ONE REA EERE RE den eheeeNen $28,000 00 


It is provided by section 6819 that when the said 
order of the fourth of May was spread upon the records 
of the county court, the moneys so set apart shall be held 
to be a sacred fund for the purposes for which it was de- 
signated ; and the county court thus making the order 
shall have no power to divert the same or permit the 
funds thus set apart to be drawn from the treasury of 
such county except by warrants issued by order of said 
court on the respective funds so set apart and for the 
purposes in section 6818 specified and set forth. By sec- 
tion 6820 it is made the duty of the county treasurer to 
separate and subdivide the revenne of the county in com- 
pliance with such order aad it is made his duty to pay 
out the revenues thus subdivided on warrants issued 
by order of the court on the respective funds so set 
apart and subdividd, and not otherwise. It is further 
provided in said section that any treasurer or other 
county officer who shall fail or refuse to perform the 
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a 
duties required of him or them under the provisions of 


the act and in the express manner provided and directed 
shall be guilty of a misdemeanor. 

The evidence shows that during the year 1881 warrants 
were issued on these respective funds amounting to about 
$42,000 and $14,009 in excess of the revenue provided 
for that year, among which were the warrants issued 
to Bennett. There was also read in evidence an order, 
of date May 2, 1881, appropriating $8,500 out of the 
county revenue fund to be used for repairing and im- 
provements on the court house according to plans oa 
file. It may be said of this evidence that according 
to the evidence of the clerk and his deputy the date 
of the order was interlined by direction of the court 
after the order of May 4, appropriating the revenue, 
was made and entered. It may also be said of it that in 
making, if actually made on the day it bears date (of 
which there was some evidence), that the county court 
ignored the requirements of section 6818. That section 
plainly designated the county purposes to which the 
revenue should be applied. It will be observed that the 
section after designating the specific purposes to which 
it should be devoted, then requires a sum to be set apart 
as a contingent fund, not to exceed one-fifth of the entire 
revenue, for the payment of all other ordinary current 
expenses not therein specifically provided for. So that 
if the debt sought to be incurred in building three new 
additions to the court house and remodeling the same, at 
acost of nearly ten thonsand dollars, comes within the 
meaning of ‘*‘ other ordinary current expenses,’’ which, 
we think, is not the case, the utmost that the county 
court could have appropriated was about £5,600, that 
being the one-fifth of the entire revenue provided for 
that year. Keeping in view the fact that the county 
court in levying atax for county purposes for the year 
1881 had gone to the extreme verge of the limit allowed 
by section cleven, article ten, of the constitution and the 
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fact that the revenue resulting from all sources of taxa. 
tion for that year amounted only to $28,000; keeping 
in view these facts and the further fact that by section 
6798, Revised Statutes, the county court was authorized 
to levy such tax for “current county expenditures,” 
and the further fact that the extraordinary expenditure 
of $9,600 contemplated by the contracts with Bennett 
were not for ordinary repairs, but for remodeling and 
building three new additions to the court house does not 
come within the meaning of current county expendi- 
tures, as shown by section 6818, supra, we must hold 
that the order of May 2, 1881, was unauthorized; and 
keeping in view the fact that the debt of $9,600 sought 
to be contracted was in excess of the revenue provided 
for the year 1881, we must hold, under the provisions of 
the constitution here referred to, it invalid and also the 
warrants issued to Bennett under the contract. 

It is said that this ruling will work a great hardship, 
inasmuch as the work contracted for was done ae- 
cording to the contract, was worth the price agreed to be 
paid, and was accepted and has ever since been used by ' 
the county. This may beso, but we are powerless to re- 
lieve against it. It was said in Wolcott v. Lawrence 
County, 26 Mo. 272, when a like case of hardship was 
before the court: ‘*That the law is a warrant of at- 
torney to the county court. All its provisions are plain, 
and the contractor, before he undertakes the work, as 
he deals with an agent whose powers and duties are pre- 
scribed, ought to see that the agent is pursuing his aa- 
thority ; for the agent cannot bind the county, except as 
it is commanded or ;rmitted todo. * * * If any 
effect is to be given to the law at all, its plain directions 
must be followed, aad to allow a manifest departure from 
them, would not only be a violation of an established 
rule that governs the relations of principal and agent, 
but would remove all of the restrictions which the law 




















OCTOBER TERM, 1885. 








Rogers v. Rogers. 








has imposed upon county courts in contracting debts to be 


paid by the county.” 
Judgment affirmed in which all the judges concur. 





Rocers v. Rogers, Appellant. 


1. Trust in Lands, Evidence to Establish. In order to es- 
lish by parol a trust in lands the evidence must be so cogent as to 
leave no room for reasonable doubt in the mind of the chancellor, 


“oo 


Frauds: Trusts. Frauds and trusts are not within the statute of 
frauds. 


3. The evidence in this case held insufficient to entitle defendant 
to affiimative relief. 


Appeal from Carroll Circuit Court.—Hon. James M. 
Davis, Judge. 


AFFIRMED. 
Hale & Sons for appellant. 


(1) Appellant seeks to redeem the land sued for by 
reason of the fraud practiced upon him by plaintiff.. In 
such case this court will review the evidence. Gill». Clark, 
54 Mo. 418; Gillespie v. Stone, 70 Mo. 505. (2) Fraud 
is defined to be a surprise, trick, cunning, dissembling 
and unfairness used to cheat another. Resulting trusts 
growing out of fraud can be established by parol, and 
will be enforced by courts of equity, and the agreement 
by plaintiff to buy in the property and allow defendant 
to redeem it is not within the statute of frauds. Rose ». 
Bates, 12 Mo. 50, 51; 17 Reporter, 120; Damscrhaeder 
v% Thias, 51 Mo. 100; Cason v. Cason, 23 Mo. 47; 
VoL. 87—17 
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Cloud v. Tvie, 28 Mo. 578 ; Graves v. Fulsome, 16 Mo, 
548 ; Gillespie v. Stone, 70 Mo. 505. Fraud will avoid 
a contract if itcan be shown that if it had not been em. 
ployed the contract would not have been made. Arm. 
strong v. Winfrey, 61 Mo. 354. The court ought to 
have given an instruction declaring the legal effect of 
plaintiff*s deeds, and failure to do so is reversible error, 
Hunt v. Railroad, 75 Mo. 254, and cases cited. The 
answer charges that plaintiff agreed to reconvey to de- 
fendant, upon the latter's paying the debt, and, 
in the absence of the record, showing specifically 
whether or not the contract was in writing, the 
court will presume that it was valid and in writing. 
Wildbahn v. Robidouzx, 11 Mo. (Houck) bottom of top 
page 419. If the plaintiff would rely on the statute of 
frauds, he should have set itup in his reply. Not having 
done so he cannot interpose it as a defence to defend- 
ant’s answer. Farrar v. Patton, 20 Mo. 83, and cases 
cited. Such a defence can only be made under plea and 
not by demurrer or by objection to testimony. Sher- 
wood v. Saxton, 63 Mo. 79; Gardner vo. Armstrong, 31 
Mo. 335. (3) The plaintiff's witnesses do not deny that 
the property was bid in by plaintiff at one-fourth of its 
value. This court, in Gillespie v. Stone, 70 Mo. 515, 
uses this language: ‘‘In cases of this sorta great dis- 
parity between the market value of property and the 
price at which it is bought, has a very material bearing 
with a court of equity in reaching conclusions, where 
evidence on the main points is inconclusive.’’ 


J. H. Wright for respondent. 


The trial court sitting as a jury found the issues of 
fact in favor of respondent and this court will not review 
that finding. 51 Mo. 233; 50 Mo. 44; 50 Mo. 105; 50 
Mo. 461; 58 Mo. 546. If there isany evidence to sup- 
port the verdict, or if there is any conflict in the evi- 
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dence, the verdict will not be disturbed. 50 Mo. 206 ; 50 
Mo. 535; 56 Mo. 479; 63 Mo. 84. The lawrequires that 
in this class of cases the evidence should be clear and 
overwhelming in favor of the trust. 46 Mo. 423; 60 Mo. 
575; 1 Wend. 625; 1 Johns. Ch. 582. In the absence of 
fraud by the purchaser in sales of this sort, a parol 
agreement by him and the mortgagor, allowing the latter 
to redeem, will not avail: Such agreement must be in 
writing. 29 Mo. 166; 39 Mo. 71; 20 Mo. 296. Whilst 
atrust may exist without a writing, it must be proved 
by writing. Hence the parol evidence touching said 
parol agreement was illegal and should have been ex- 
eluded by the trial court. 55 Mo. 533; 73 Mo. 115; 
31 Mo. 75; R.S., 1879, sec. 2513; 9 Am. Dec. 256; 6 
Wend. 228; 97 U. S. 624; 45 N. Y. 589; 41 Wis. 100; 
2 Story’s Eq., sec. 1201 a. And whilst it may be that 
aclear case of a resulting trust might be proved by 
parol, the evidence must be conclusive and beyond a 
reasonable doubt. 46 Mo. 423; 60 Mo. 575; 1 Wend. 
625; 1 Johns. Ch. 582. 


Suerwoop, J-—I. Respecting the defence set up 
in defendant's answer to plaintiff's action of ejectment, 
that defendant, by a previous agreement with plaintiff, 
was to be permitted to redeem his land bought by his 
own brother, the plaintiff, at a sale under a deed of 
trust, it is only necessary to say that the testimony on 
the part of the defendant is offered to establish by parol 
a trust in his favor in the land sold, thereby constituting 
plaintiff his trustee. The testimony would rather seem 
to preponderate in favor of the plaintiff; but granting 
it to be equally balanced it would be far too inconclusive 
to warrant a decree in favor of defendant; for the rule 
is that in oyderto establish by parol a trust in lands, 
the testimony must beso cogent as to leave no room for 
reasonable doubt inthe mind of thechancellor. Johnson 
v. Quarles, 46 Mo. 423; Forrester v. Scoville, 51 Mo. 
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268; Ringo v. Richardson. 53 Mo. 385; Kennedy », 
Kennedy, 5% Mo. 73. 

Il. Relief of the character prayed by defendant has 
been granted by this court in cases of this sort, ‘‘on the 
foot of the fraud,’’ since frauds and trusts are not within 
the statute of frauds. Ross». Bates, 12 Mo. 30; Groves 
Heirs v. Fulsome, 16 Mo. 543; Damschroeder v. Thias, 
51 Mo. 100. But notwithstanding this it would be con- 
trary to all precedent to grant relief based on testimony 
so lacking in probative force as that offered by defendant, 
especially when considered in connection with the coun- 
tervailing testimony offered on the part of the plaintiff, 

Therefore, judgment affirmed. All concur. 





GRIFFITH V. RANDOLPH et al., Appellants. 


1. Estoppel: ACTION FOR RESTITUTION OF PROCEEDS OF SALE UNDER 
JUDGMENT AFTERWARDS REVERSED. A plaintiff in an execution, 
when sued by the defendant therein for the restitution of the pro- 
ceeds of the execution sale, because of the subsequent reversal of 
the judgment in the Supreme Court, will be estopped to claim in 
bar of such restitution that the defendant in the execution before 

’ gale thereunder conveyed the premises to a third person. 


2. : . Nor will it be a good defence for the defendant 
in the restitution suit, that the first case, which was to enforce a 
vendor's lien, is pending on a second appeal to the Supreme Court, 
and that the plaintiff in the restitution suit is insolvent, and the 
defendant therein is, therefore, entitled to retain the proceeds of the 
execution sale_until the second appeal in the original suit is de 
termined, it appearing that such insolvency, if a fact, was caused 
by the act of the defendant in the restitution suit in selling the 
property of the plaintiff therein under a judgment afterwards de- 
cided by the Supreme Court to be erroneous. 





Appeal from Knox Circuit Court.—Hon. B. E. TURNER, 
Judge. 
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U. S. Hall for appellant. 


(1) Upon the reversal of a judgment, after a sale 
has been made under execution to a stranger to the suit, 
the plaintiff is only bound to pay to the defendant the 
amount for which the property sold, with interest from 
date ofsale. Freemanon Executions, sec. 446 ; Shields v. 
Powers, 29 Mo. 315; Gott v. Powell, 41 Mo. 416. (2) The 
court ought to have permitted defendant to prove that 
the plaintiff had no title to the land at the time the 
execution was levied upon it. Dofendant is bound to 
make restitution to the real owners of the land and to 
no one else, therefore, the quit claim deed from Griffith 
and wife to Anna R. Dickerson was proper evidence. 
And for the same reason it was proper to prove that 
Elizabeth Randolph owned an undivided one-half inter- 
estin the land. (3) The fund in defendants’ hands re- 
presents the land and should be paid to those who held 
mortgages against the land in the order of their priority. 
Huford v. Gottburg, 54 Mo. 271; Helweg v. Heitcamp, 
20 Mo. 570; 2 Jones on Mortgages, secs. 1684, 1929, 1934, 
1935, and 1940. If defendant should pay this money 
over to Griffith the mortgagees would be left without 
any security for their debts. (4) The fact that the case 
of Anderson & Randolph v. Griffith was still pending 
and undetermined, when coupled with the fact that 
Griffith was insolvent, was a good defence in equity. 
The plaintiffs in that case seek a vendor's lien against 
the same land. Since the sale of the land such lien can 
only be enforced against the fund derived from the land. 


MeQuoid & Clancy for respondent. 


(1) The appellants, so far as they are concerned, 
have sold the land under an execution and judgment 














262 SUPREME COURT OF MISSOURI, 


Griffith v. Randolph. 




















entirely null and void, and the money realized from the 
sale was wrongfully and illegally received by appellants, 
and the law requires them to make immediate restitn- 
tion of the fruits of said execution sale upon the reversal 
of the judgment. Shields v. Powers, 29 Mo. 294; Car- 
son’s Adm r v. Suggells Adm r, 34 Mo. 364; Gott ov. 
Powell et al., 41 Mo. 416; Hannibal & St. Joe Ry. Co. 
». Brown et al., 43 Mo. 294; Jones v. Hart et al., 60 Mo. 
362; Whittlesey’s Practice, 522; Herman on Execu- 
tions, 608; Sedgewick on Damages, 664, and note. The 
plaintiff in this case was entitled to immediate restitu- 
tion after the reversal of the other cause in the Supreme 
Court, and this without regard to what disposition may 
be afterwards made of the case. The measure of dam- 
ages was what the land brought at the execution sale 
with six per cent. interest thereon. (2) The appellants 
having sold the land to satisfy a judgment enforcing a 
vendor's lien against the same for a part of the purchase 
money, will not be permitted to dispute the respondent's 
title in a proceeding to compel them to make restitution 
of the proceeds of the sale after the judgment has been 
reversed. Austin v. Loring, 63 Mo. 19; Campbell o. 
Johnson, 44 Mo. 247; Chouteau v. Goddin, 39 Mo. 229; 
State v. Lais, 52 Mo. 396; Thistle v. Buford, 50 Mo. 
278; Peckmanv. Meart, 49 Mo. 349; Winston v. Affal- 
ter, 49 Mo. 263. (3) The appellants, in law or otherwise, 
are not entitled to the benefit that might accrue to Anna 
Dickerson under respondent's quit-claim deed to her. 
That deed only conveyed whatever existing title respon- 
dent then had and nothing more. The notice of the suit 
to enforce the vendor's lien was filed on May 26, 1871, 
in Shelby county, Missouri, and the title sold and con- 
veyed at the execution sale related back to that date. 
A quit-claim deed is insufficient to convey an after- 
acquired title. Jann et al. v. Best et al., 62 Mo. 491; 
Austin v. Loring, 63 Mo. 19; Bogy v. Shoab et al., 13 
Mo. 258, top paging; Butcher v. Rogers, 60 Mo. 138; 
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Gibson v. Chouteaws Heirs, 39 Mo. 536; Ridgeway v. 
Holliday et al., 59 Mo. 444; Altimger »v. Capelheart, 68 
Mo. 441; Aimmel vo. Benna, 70 Mo. 52; R. 8., 1879, sec. 


3940. 


Ray, J.—This case grew out of the case of Ander- 
son v. Griffith, reported in 66 Mo. 44. The plaintiffs in 
that case, who are the defendants in this, sought to sub- 
ject certain real estate, therein described, to the pay- 
ment of a vendor's lien, and on a trial, in the circuit 
court, had payment accordingly. The defendant in that 
case, who is plaintiff here, took the case to the Supreme 
Court by writ of error, but gave no bond or obtained no 
supersedeas, and upon a hearing in the court the judg- 
ment of the circuit court was reversed and case re- 
manded. In the meantime, however, while the case was 
pending in this court, the plaintiffs below took out a 
special execution and caused the lands to be sold to 
satisfy said judgment, and at said sale one Anna R, 
Dickerson became the purchaser of said property at and 
for the sum of $1,354, which was paid over to the plain- 
tiffs in the execution accordingly. Thereupon Griffith, 
the defendant in that suit, institutes this action against 
Randolph and Anderson, the plaintiffs in that action, to 
recover from them the amount so received by them at 
said execution sale, as so much damages sustained by 
him, by reason of the loss of his said real estate so 
wrongfully sold by them as aforesaid. By consent the 
cause was heard by the court without a jury, and there 
ras a finding and judgment for plaintiff, from which de- 
fendants appealed to this court. : 

At the trial the defendants, among other evidence, 
offered to show that the plaintiff, Griffith, some years 
prior to the day of said execution sale of his lands, had 
given a mortgage on said land to said Anna R. Dicker- 
son, then named Anna R. McDaniel, and on the said day 
of said execution sale, and prior thereto, had also exe- 
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cuted to said Anna R. Dickerson a quit-claim deed for 
said lands (the consideration then named being one 
dollar), and the defendants also offered a transcript of 
the record of the case of Anderson and Randolph », 
Griffith, to show that the cause, after are-trial in the 
circuit court and finding and judgment for the defend- 
ant, the plaintiffs appealed the same to the Supreme 
Court, where the cause was then still pending, all of 
which the trial court excluded and the defendants ex- 
cepted and this action of said court is here assigned for 
error. There was other evidence in the cause and other 
points suggested in brief and argument of counsel, but 
not being material to the proper disposal of the case, 
they need not be further noticed. The positions of the 
defendants, as we understand them upon this state of 
facts, are: First, that upon a reversal of a judgment, 
after a sale of lands has been made under execution to a 
stranger to the suit, the plaintiff in said execution is 
only bound to the defendant therein for the amount for 
which the property sold, with interest from date of sale; 
and if the defendant in execution has ‘sold or parted 
with his interest in the land, before the sale under 
execution, then restitution or payment should be made 
to the grantee of defendant, as the owner of said fund 
or proceeds of said execution sale, and not to the de- 
fendant himself, who has thus parted with his interest 
in said land, and that it was, therefore, error to exclude 
the mortgage and quit-claim deed from the plaintiff, so 
offered in evidence by the defendant and excluded by 
the court. Secondly, that, after the execution sale of 
the land toa stranger to the suit, and the reversal of 
said judgment, and the remanding of said cause by the 
Supreme Court, the vendor’s lien of the plaintiffs, if he 
had any, can only be enforced against the funds or pro- 
ceeds of said sale in their hands; and that, as the de- 
fendant was insolvent, the plaintiffs were equitably 
entitled to hold the fund until the case was re-tried and 
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finally disposed of ; and that it was, therefore, error to 
exclude the transcript offered by the defendant, to show 
that the case was still pending on appeal in the Supreme 
Court. 

These positions, we think, are not well taken. The 
record shows that the quit-claim deed, execution sale 
and sheriff’s deed were all made on the same day, if, 
indeed, they were not parts of one entire transaction ; 
that the grantee, in both deeds, was one and the same 

rson, who held a prior mortgage from plaintiff on the 
same lands. Under the facts it must be held, we think, 
that the title to the land passed by the execution sale 
and the sheriff’s deed thereunder, and that the quit- 
claim deed, being subordinate to the sheriff’s deed, was 
jnoperative and passed no title, and is, therefore, void ; 
that the purchaser at execution sale could not hold the 
land thus purchased, and at the same time turn around 
and under the quit-claim deed recover back from the 
plaintiffs in the execution the price paid by him there- 
for, nor will the plaintiffs"in such execution, after sell- 
ing the land as the property of the defendant therein, 
and pocketing the proceeds thereof, be heard to turn 
round and say that such defendant had no interest or 
title to the land thus sold. Wesee no error, therefore, 
on this point. 

As to the second point it is, perhaps, sufficient to 
say that if plaintiff is shown to be insolvent the record 
discloses the fact that such insolvency was caused by the 
wrongful act of the defendants themselves, by which he 
was despoiled of his estate at their instance under 
the forms of judicial proceedings, since shown to be 
erroneous and wrongful. This objection, therefore, is 
without merit, and comes with a bad grace from the de- 
fendants, And, as to the further suggestion of the 
pendency in this court, on appeal of said Randolph- 
Griffith suit (out of which this grew), it may be also 
added: That, as that case and this, were by counsel sub- 
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mitted and argued together in this court, and as that 
case has already been finally disposed of by this court, 
adversely to said Randolph and Anderson, the appel- 
lants therein, by an affirmance of the judgment of said 
circuit court (of which, under the circumstances, we 
may fairly take judicial notice), there is, therefore, no 
longer any merit in the objection, if there ever was. 

Other suggestions and authorities, made and cited 
in briefs of counsel, need not be further noticed, as they 
are not deemed material to the proper disposition of the 
case. 

We find no error in the action of the court, and its 
judgment in the premises is, therefore, affirmed. All 
concur. 





Bonp v. Lone, Appellant. 


Practice : ADMISSION: BURDEN OF PROOF. In an action upon an as- 
signed account, a general denial will impose upon the plaintiff the 
burden of proving both the account and the assignment, but both 
are admitted by a special defence, 


Appeal from Howell Circuit Court.—Hon. J. R. Woop- 
SIDE, Judge. 


AFFIRMED. 


Smith & Krauthoff and A. H. Livingston for appel- 
lant. 


There is no proof of the partnership or the assign- 
ment described by the record. One partner may bring 
a suit in his own name, on a partnership account, when 
it has been assigned to him, but he must establish, by 
proof, the assignment. Abbott’s Trial Evid., p. 102, 
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secs. 2, 3; O' Neil v. Railroad, 60 N. Y. 142; Washoe . 
Fire Ins. Co., 7 Humph. 75; Lockridge v. Wilson, 7 
Mo. 279. In this view ot the case -the two instructions 
asked by defendant, and refused by the court, should 
have been given. There was a total failure of proof as 
to the partnership, and the assignment of the cause of 
action, and for these reasons the verdict and judgment 
cannot stand. 








J. C. Fisher for respondent. 


(1) The bill of exceptions shows that the account 
was assigned in writing. The court would not, therefore, 
have been justified in giving defendant’s instructions. 
(2) Besides, proof of the assignment was not necessary. It 
was waived by the defence, and failure to complain upon 
this point, by motion for new trial, precludes them from 
raising it here. Brady v. Connelly, 52 Mo. 19. Any 
act showing an intent to assign is sufficient. Smith v. 
Sterrett, 24 Mo. 260. (3) The question of partnership is 
immaterial. 


Henry, C. J.—This suit originated in a justice’s 
court in Howell county, and was on an account for lum- 
ber, alleged to have been sold by plaintiff to the defend- 
ant, to the amount of $42.75. Plaintiff had judgment 
in the justice’s court, and again in the circuit court, and 
defendant has appealed to this court, in which he will 
fare no better. The plaintiff and one Spears were co- 
partners in the saw mill, and plaintiff claimed the 
entire bill, alleging that Spears had assigned to him his 
intere. therein. The written assignment was filed with 
the account. The defendant stated orally, as his de- 
fence, that he did not purchase the lumber of plaintiff, 
but of one Whitlock, to whom he had paid the bill. He 
made no issue on the assignment. No testimony was 
adduced on either side with respect to it, and we infer 
from the transcript that there was no controversy as to 
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the assignment, either before the justice of the peace, or 
in the circuit court. 

The defendant was not required to do more than to 
interpose a general denial, which would have imposed 
upon the plaintiff the burden of proving the account 
and the assignment; but he stated orally a specific de. 
fence, which virtually admitted both the items of the 
account and the assignment, and, upon this theory; both 
trials were had. The refused instructions, asked by de- 
fendant, were to the effect that if the lumber was sold 
and delivered by Bond & Spears, while they were part- 
ners, the plaintiff could not recover. Except those 
instructions, and the written assignment on file, there is 
not asyllable in the record, directly or remotely relating 
to that assignment, and no doubt the court refused them 
on the ground that the assignment was conceded by the 
special defence made, and throughout the trial. The 
instructions given fairly submitted to the jury the issue 
made by the defendant’s oral plea, and the judgment is 
affirmed. All concur, 





Tue State v. Sratr et al., Appellants. 


1. Criminal Law: EVIDENCE: CLOTHING WITH BLOOD STAINs. On 
a trial tor homicide, it is proper to admit in evidence and to permit 
the jury to inspect clothing worn by the accused on and sven after 
the day of the commission of the crime and having thereon blood 
stains. The fact that such garments cannot be filed with the bill 
of exceptions is no reason for excluding them, the descriptive evi. 
dence being sufficient to enable the court to pass upon the com- 
petency of the evidence. 





2. $ : IDENTITY OF HANDWRITING. A paper, claimed to 


be in the handwriting of the defendant, is sufficiently proved to 
go to the jury, where a witness called to identify it testifies that 
he had seen defendant write two or three notes and sign his name 
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to another, that he thought he could tell defendant’s handwriting, 
and that he judged the paper shown him and afterwards read in 
evidence was in defendant’s handwriting ; tha the was not positive, 
but so judged from a comparison of the writing with his memory 
of what defendant wrote. 


§. Evidence : WRITING FOUND IN POSSESSION OF ACCUSED. Where one 
of two joint defendants was arrested for murder, there was found, 
ina pocket-book in his possession, a paper with the following 
words in his handwriting: ‘‘ Do you think it safe to kill them and 
wrap them up in the clothes and tell that they went off ina 
buggy.” Held, that this writing was competent evidence against 
said defendant in whose possession it was found, the proof tending 
to show that he acted on thesuggestion contained therein. 


Such writing, however, was not competent as 
against the other defendant, the wife of the one in whose possession 
it was found, it not being shown by the state when it was written 
or that she had any knowledge of it, and it not being proved to be 
a part of the res gestae. 








5. Supreme Court Practice : SEPARATE REVERSALS. The defendants 
having been separately arraigned and sentenced, although tried 
together, the verdict is a separate finding as to each and the judg- 
ment may be affirmed as to one and reversed as to the other. 


Appeal from Vernon Circuit Court.—Hon. J. B. 
GANTT, Judge. 


AFFIRMED AS TO HENRY 8S. STAIR. 


REVERSED AS TO NANNETTIF STAIR. 
E. C. Martindale and Scott & Hoss for appellants. 


(1) The verdict is against the evidence; especially 
is this so as to defendant, Nannettie Stair. (2) The 
verdict is against the law as declared in instruction 
number three given by the court, for the evidence fails to 
show that the wound on the back of the neck was made 
with a hatchet. (3) The court erred in permitting the 
paper, claimed to have been written by Henry Stair, to 
be read in evidence. The knowledge of the witness of 
the handwriting of Stair was insufficient to identify the 
paper as having been written by the latter. Besides his 
opinion was partially based on a comparison with other 
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papers not admitted to be genuine and not of record jn 
the case. (4) The paper at most should not have beep 
admitted against defendant Nannettie. There was. no 
evidence that she ever saw it or had it in her possession, 
The court should not have admitted in evidence the 
dress with blood stains on it. Such evidence cannot be 
preserved in the bill of exceptions so as to enable this 
court to review it. Jhinger v. State, 58 Ind. 251; 34 
Md. 216; Brown v. Foster, 113 Mass. 136; 33 Ind. 187, 
Besides the blood was not shown to have come from the 
wound of a human being. (5) It was error to tell the 
jury they should consider, in weighing the evidence, the 
interest of the witnesses, their demeanor on the stand, 
ete. (6) The court shonld have given the instruct‘on 
asked by defendant, Nannettie. as to an accessory after 
the fact. 





B. G. Boone, Attorney General, for the state. 


(1) The indictment is without defect and the in- 
structions given on the trial cover every branch of the 
law applicable to the evidence, and are such as have 
been repeatedly approved by this court. (2) While 
the testimony as to the defendant's guilt was wholly 
circumstantial, yet it pointed with unerring certainty to 


defendants as being guilty of an inhuman murder. 


(3) The court rightly admitted the paper found in the 
pocket of Henry Stair as against him. It was sufi- 
ciently identified as being in the latter’s handwriting by 
the witness, Rockwood, and tended to show a confedera- 
tion and conspiracy, implicating more than one person 
in thecrime. (4) There was no evidence that connects 
defendant, Nannettie, with the paper just referred to and 
it is submitted that as to her its admission in evidence 
was reversible error. 
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H. H. Blanton also for the state. 


(1) The paper found in the pocket of Henry Stair 
was properly identified by the witness Rockwood. 
State v. Scott, 45 Mo. 304; 1 Greenlf. Evid. 576. (2) De- 
fendants’ general objection to the paper was rightly 
overruled because being competent against one de- 
fendant, the state could not be deprived of its use be- 
cause incompetent as against the other. Slale ». 
Talbott, 73 Mo. 359. Defendant, Nannettie, should have 
asked an instruction at the trial limiting the effect of the 
paper as against her. Besi les the paper was competent 
as against Nannettie. The jury was warranted in in- 
ferring from the evidence that it had been written by 
Henry and shown to her while out at the camp at a time 
when it was not convenient for defendants to talk about 
the proposed killing for the reason that they might be 
overheard. It was no error for the court to fail to give on 
jts own motion an instruction so limiting the effect of 
said paper writing as to defendant, Nannettie, because 
it related to a collateral matter as distinguished from 
one defining the crimeor grade-of crime. Slate v. Kil- 
gore 70 Mo, 558. 


Brack, J.—The defendants were jointly indicted 
and tried, the defendant, Henry 8. Stair, for killing Jacob 
Sewell, and Nannettie for being present, aiding and abet- 
ting in the murder. They were both found guilty and 
sentenced to be hanged. The evidence as to the killing 
is circumstantial only. Jacob Sewell, the deceased, was 
advanced in years, and he and his son werecamping near 
Nevada. They had with them an old and a new wagon, 
four horses or rather ponies, a few old plows, some bed- 
ding, dishes and the like. Defendants were, for the 
time, living at Nevada. Jacob Sewell called to see them, 
and they visited him and his son at their camp. De- 
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fendants were at the camp on the night of the fifth of 
August, 1885, and on that night Sewell and his son were 
both murdered. Defendants were again at their house 
that night; during the night or early in the morning 
they drove the wagons and teams by their house, got 
some articles, and then drove out from Nevada a few 
miles and camped in or near the woods that day. The 
bodies of the deceased persons were found near this 
camp in the brush, covered up with an old sack and 
leaves, The evidence tends to show that the dead bodies 
were dragged from the wagon to the place of deposit. 
A hatchet with blood and hair upon it and some articles 
of clothing were also found at this same camping ground. 

After the arrest a knife was found in Henry S. Stair’s 
coat pocket with blood upon it. Wounds were found upon 
the head and neck of Jacob Sewell, one upon the head 
having the appearance of having been made with the pole 
ofan ax, and another upon the neck which appeared 
to have been made with a knife, either of which, it is 
said, was amortal wound. Thedefendants were arrested 
on the seventh of the same month, on the road, then 
having the horses, wagons, etc., in their possession; 
one wagon was covered and in it were found bloody 
articles of clothing and bedding. There were many 
more circumstances in proof which need not be de- 
tailed. 

Error is assigned in the admission of evidence on 
behalf of the state in the following respects: Two 
dresses of Nannettie Stair, one worn by her on the day 
of her arrest, and the other on the day of homicide, 
with some other articles of clothing, all of which were 
found upon her person or in the wagon, and all of 
which had blood stains upon them, were introduced 
in evidence and inspected by the jurors. These stains 
constituted a part of the chain of circumstances relied 
upon by the state. Such stains upon the person or 
clothing of the parties accused have always been re- 
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cognized among the ordinary evidences of homicide. 
They may be shown by inspection of witnesses, or by 
the inspection of the jurors. This, it is said, is the 
common practice in criminal courts. People v. Gonza- 
les, 35 N. Y. 60; Whart. Crim. Evid., sec. 312. It 
was as competent for the jurors to’get this information 
by their own sightas it was to getit through the ’medium 
of witnesses. They received thisinformation in this case 
in both ways. The argument that these garments were 
not and could not be filed with the bill of exceptions, 
and, therefore, should not have been examined by the 
jurors, is no reason for excluding them. The descrip- 
tive evidence is sufficient to enable this court to pass upon 
the competency and relevancy of the evidence. 

When Henry 8. Stair was arrested the officers, upon 
search, found in his possession a pocket book, in which 
was a paper writing given directions for curing ring-bone 
and on which were also written the following words: 
““Do you think it safe to try to kill them and wrap them 
up in the clothes and tell that they went off in buggy.”’ 
This writing was read to and inspected by the jurors. 
The questions are, was it shown to be in the handwriting 
of Henry S. Stair, and was the paper properly admitted as 
evidence against both or either of the defendants? Dr. 
Rockwell was called and stated that he had seen Henry 
8. Stair write two or three notes to his wife and had seen 
him sign his name to another one; and that he thought 
he could tell Stair’s writing. The paper was then handed 
to him and he said he should judge it was Stair’s writing. 
He was not positive, but he should judge it was Stair’s 
from a comparison with his memory of what Stair wrote. 
All evidence of handwriting, except when the witness 
saw the document written, isin its nature comparison. 
If the witness has the proper knowledge he may declare 
his belief. One of the modes of acquiring that knowledge 
is from having seen the person write. Itis held sufli- 
VoL. 87—18 
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cient for this purpose that the witness has seen the 
party write but once and then only his name. Greenlf. 
Evid., secs. 576, 577; State v. Scott, 45 Mo. 303. The 
proof was sufficient to let the paper go to the jury. 

Unanswered letters of other persons, found in the 
possession of the accused, and not shown to have been 
acted upon by him, are not evidenceagainst him. Whart. 
Crim. Evid., sec. 682, and cases cited. But where the 
defendant was indicted for larceny of a negro, the state 
read in evidence properly, it w:.s held, a pencil memo- 
randum found in the defendant's pocket-book when ar- 
rested, with the names of the owners of the slave written 
thereon. We donotsay here, as was said there, that the 
memorandum could be read wi:hcat proof of the hand- 
writing. The writing here in question was, as we must 
take it, in the handwriting of Henry S. Stair and appar- 
ently addressed to some one not named. While it does 
not appear when it was made, still it was his own  state- 
ment and the evidence in the case tends to show that he 
at least acted upon the suggestion. It was competent 
evidence as against him. But the more difficult question 
is, was it admissible as against Nannettie ‘ 

In People ». Thomas, 3 Parker C. R. 256, the de- 
fendant was indicted for having in his possession an al- 
tered bank-bill, and while under arrest his wife was 
searched and the state showed that she had in her pos- 
session engraved figures cut from genuine bills suited to 
that species of forgery and thisevidence, it was held, was 
improperly admitted. There is evidence here tending to 
show that these defendants, who were husband and wife, 
certainly occupied that relation to each other, were at 
the camp of Sewell giving him assistance while siek, at 
least, professing so to do. Some of the evidence also 
tends to show that another person was present. It may 
be conceded that these and the other circumstances in 
evidence made out.a prima facie case of conspiracy be- 
tween these defendants to take the life of Sewell, so that 
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the acts and declarations of one, made in the prosecution 
of such common purpose, would be evidence against the 
other ; still there is not only a failure to show that she 
had any knowledge of this paper, but there is no proof as 
to when it was written. It may have been made before 
she can be said to have had anything to do with the 
matter, and the suggestion may have been abandoned ; 
itmay be surmised that the paper was written and handed 
to her that night, but surmises will not do. 

It was said in Slate o. Dunean, 64 Mo. 266: ‘* De- 
clarations of confederates against each other are only 
admissible as part of the res gestae, and unless they ac- 
company acts done in the prosecution of the common 
object they are inadmissible.” Again: ‘‘ And here also 
care must be taken that the acts and declarations thus 
admitted be those only which were made and done 
during the pendency of the criminal enterprise and in 
furtherance of its objects.’”’ Greenlf. Evid., sec. 111. 
This writing is in the nature of a declaration of Henry 
8. Stair and we can but conclude that it was error to 
admit it as evidence against his co-defendant. The 
burden of laying the proper foundation for theadmission 
of this evidence, as against her, was upon the state. 
The jurors were not instructed that they should not con 
sider the evidence as against her, as was done in State @. 
Talbott et al., 73 Mo. 347. I may add, the Attorney 
General does not, and properly, we think, regard it as 
his duty to insist upon the competency of this evidence 
as against Nannettie. We can not say this evidence 
was harmless. She makes evidence to the effect that 
she knew nothing about the murder untilthe sixth. The 
value of that evidence was for the jurors to determine. 
The admission of this paper would tend to destroy what- 
ever credence might otherwise be given to her state- 
ments, 

The evidence, though circumstantial, is quite con- 
elusive as to the guilt of Henry S. Stair, and the objec- 
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tion made here that the verdict is against the evidence 
is not well taken. While the defendants were tried 
together, still they were separately arraigned and sen- 
tenced, and the verdict is a separate finding as to each 
defendant. We see no reason why the judgment as 
to one may not be affirmed and that as to the other 
reversed. Vandermark et al.v. The People, 47 Il. 
122; Fletcher etal. v. The People, 52 Ill. 395. 

As to Henry S. Stair the cause was well tried and 
we find no errorastohim. The judgment as to him is, 
therefore, affirmed, and as to Nannettie Stair the judg- 
ment is reversed and as to her alone the cause is re- 
manded for new trial. The other judges concur, 





Tor City oF St. Louis, Appellant, v. MryEr. 


1. Ejectment: BOUNDARIES: PRACTICE. What are the boundaries 
of land conveyed by deed is a question of law ; where the bounda- 
ries are is a question of fact. 





PRACTICE. It is error to instruct a jury to disregard eur- 
veys, properly in evidence, in determining the position of boundary 
lines mentioned in the deed in suit. 

BOUNDARIES. That partitioners place certain stones that 


mark boundary lines upon land adjoining their own, does not have 
the effect of changing the boundary Lines. 








EVIDENCE. Under a claim that acertain street marks a 
boundary line, it is error to admit in evidence proceedings to open 
such street, the judgment in which had been vacated for want of 
jurisdiction. 





PRACTICE. The circuit court may entertain a motion to 
vacate a judgment in a street opening proceeding, filed more than 
four years after the judgment, and may sustain the motion at the 
subsequent term. 


; EVIDENCE: DEED. A deed, made by one of the parties 
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twelve years before the deed in suit was made, is incompetent to 
show that the former deed was made under the survey adopted in 
the latter deed. * 


Appeal from St. Louis Court of Appeals. 


AFFIRMED. 
Leverett Bell and Frank K. Ryan for appellant. 


E. C. Tittman and Fred. Wislizenus for respond- 
ent. 


Norton, J.—This case is before us on plaintiff’s ap- 
peal from the judgment of the St. Louis court of appeals 
reversing a judgment rendered for plaintiff by the cir- 
cuit court of the city of St. Louis, and remanding the 
cause for re-trial. The errors committed by the circuit 
court in the trial of the cause, and for which the judg- 
ment was reversed, are specifically designated in the 
opinion of the court of appeals, reported in 13 Missouri 
Appeal Reports, page 367, and for the reasons therein 
given we are of the opinion that the judgment of the 
circuit court was properly reversed by the court of ap- 
peals, and we hereby affirm its judgment reversing that 
of the circuit court and remanding the cause, dispensing 
with an elaborate discussion, in this opinion, of the 
questions raised by the record, inasmuch as such dis- 
cussion would lead to the same conclusion, based upon 
the same reasoning as that adopted in the opinion of 
said court. All concur. 


* These syllabi are taken from 13 Mo, App. 367. 
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Manz v. THE Sr. Louis, Iron Mountain & Souruery 
RaiLway Company, Appellant. 


1. Railroads: KILLING STOCK: DOUBLE DAMAGES: STATEMENT, 4 
statement against a railroad company, under Revised Statutes, sec- 
tion 809, for double damages for killing a cow, which does not al- 
lege that she got upon the track at a point where the company was 
by law required to erect and maintain fences, is insufficient. 


2. : : : . The statement is defective where 
it does not allege that the animal got on the track where the same 
** passes through, along or adjoining enclosed or cultivated fields or 
unenclosed lands,” or that the killing took place at any such 
point. 

8. Practice: ALLEGATA AND PROBATA: CONSTRUCTION: PENALTY: 
STATUTE. Section 809, Revised Statutes, is a penal statute, and in 
proceedings under statutes exacting a penalty greater strictness of 
construction, both as to the allegations and the proof, is required 
than in ordinary cases. 








STATEMENT: AMENDMENT. A statement before a justice 
of the peace, under Revised Statutes, section 59, which is held in- 
sufficient by the Supreme Court, upon the cause being remanded 
to the circuit court, may be there amended, :f warranted by the 
facts. 


Appeal from Scott Circuit Court.—Hon. J. D. Foster, 
Judge. 


REVERSED. 


The complaint alleged that on the ninth of August, 
1882, at Sylvania township, defendant ran one of its en- 
gines and cars against one milch cow, the property of 
plaintiff, and of the value of twenty-five dollars, and 
killed the same; that -‘‘said cow having got on the track 
of the said railroad by the neglect of the defendant to 
erect and maintain a good and sufficient fence to prevent 
said cow from getting on said railroad track; that the 
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said killing took place at a point where, under the stat- 
ute, the same should have been fenced ; and that by the 
neglect and failure of the defendant to erect and main- 
tain a good and sufficient fence at the said point on said 
railroad at the time aforesaid, he was damaged in the 
sum of fifty dollars, for which he prayed judgment for 
double the value of said cow, as required by section 809, 
Revised Statutes.’ 


Smith & Krauthoff and Thos. J. Portis tor appel- 
lant. 


(1) The complaint in this case cannot be held suffi- 
cient under the most liberal practice. It does not al- 
lege that the cow got on the track at a place where the 
company was by law required to fence. Moore v. R. R., 
81 Mo. 499; Vance v. R. R., 79 Mo. 196; Hudgens v. 
R. R., 79 Mo. 418; Schulte v. R. R., 76 Mo. 324; Asher 
vo. R. R., 79 Mo. 433; Morrow v. R. R., 82 Mo. 169. 
And it is immaterial at what point the animal was struck 
and killed by the locomotive and cars of defendant. 
Dryden v. R. R., 79 Mo. 525; Cecil vo. R. R., 47 Mo. 
246; Luckey v. R. R., 67 Mo. 245. (2) The complaint 
does not allege that said cow got upon the track of de- 
fendant’s railroad where it runs along, through or ad- 
joining enclosed or cultivated fields. It alleges no 
breach of duty by defendant. Davis vo. R. R., 65 Mo. 
441; Bates v. R. R., 74 Mo. 60. (3) Nor does it nega- 
tive the fact that the killing occurred within the limits 
of an incorporated town, or at the crossing of a public 
highway, where the law does not require and would not 
allow the erection of a fence by defendant. Rowland ». 
R. R., 73 Mo. 619; Campbell ». R. R., 78 Mo. 689. 
(4) The defendant made objection at the trial to the in- 
troduction of any testimony in support of the complaint, 
and consequently the said defect is not cured by verdict. 
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Goodwin v. R. R., 75 Mo. 73; Jackson v. R. R., 80 Mo, 
147. 





D. H. McIntyre and Marshall Arnold for respond- 
_ ent. 


(1) The statement is sufficient. Hdwards v. R. R., 
74 Mo. 122; Busby v. R. R., 81 Mo. 43, 46; Nance 2. 
R. R., 80 Mo. 147; Wicholson v. R. R., 82 Mo. 73 ; Mor- 
row v. R. R., 82 Mo. 169. If the statement contains 
averments of facts which necessarily imply that the fail- 
ure to fence caused the injury, it is sufficient. Z'homas 
®. R. R., 82 Mo. 508. (2) The statement contains an 
allegation of a breach of duty by defendant, and nega- 
tives the fact that the killing occurred within the limits 
of an incorporated town or at a public crossing., Jantzen 
». R. R., 83 Mo. 171. 


SuERwoop, J.—I. Action under section 809, com- 
‘monly known as the double damage act, for killing a 
cow. The statement filed with the justice of the peace 
must be held insufficient under frequent decisions of this 
court in this, that it does not allege that the cow got on 
the track at a point where by law the company was re- 
quired to erect and maintain fences. This is a fatal 
defect under the decisions cited and others referred to 
therein. 

The statement is also defective in another particular. 
It does not allege either that the animal got on the track 
where the ‘‘same passes through, along or adjoining en- 
closed or cultivated fields, or unenclosed lands,” or that 
the killing took place atany such point. It requires but 
a casual inspection of the section in question to observe 
the materiality of the words I have quoted. None 
would contend that a recovery could be had in cases of 
this sort, except upon proof that would bring the case 
within the terms of the statute. If proof be necessary, 
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then, a fortiori, allegations of the fact to be proven. 
From aught to the contrary appearing in the statement, 
the facts in question in this instance may have occurred 
where no obligation lay upon defendant to fence its 
track in order t> escape the statutory liability of double 
damages. Frequent rulings of this court establish that 
no liability of the kind mentioned occurs, for failure to 
fence in certain localities, though those localities are ap- 
parently embraced within the purview of the statute. 
Cousins v. R. R., 66 Mo. 573; Edwards vo. R. R., Ib., 
567, and cases cited; Robertson v. R. R., 64 Mo. 412; 
Swearingen v. R. R., Ib. 73, and cases cited. And it 
has been ruled by this court that the statement must 
show by direct averment or necessary implication that 
the killing did not occur within the limits of some in- 
corporated town, or else no liability of the railroad com- 
pany will be set forth. Rowland v. R. R., 73 Mo. 619; 
Schulte v. R. R., 76 Mo. 324. And in a later case it was 
ruled that such a state of facts was sufficiently negatived 
by an allegation that the animal ‘‘strayed upon the 
track, etc., at a point where said railroad passes along, 
through and adjoining enclosed or cultivated fields, or 
unenclosed lands, and was killed,” ete. Williams v. R. 
R.,80 Mo. 597. It will be observed that there is no such 
allegation in the present record. Moreover, the statute 
ander discussion is a penal one; over and above all com- 
pensation for injury done it exacts a penalty. It is 
needless to say that, where this is the situation, greater 
strictness of construction, both as to the allegata and 
the probata, is requisite than in ordinary cases. Fusz 
2. Spaunhorst, 67 Mo. 256; Kvreitzer v. Woodson, 19 
Mo. 327; JZowell v. Stewart, 54 Mo. 400; Sedgwick’s 
Stat. and Const. Law, 281, and cases cited. 

II. Notwithstanding the plaintiff has failed in his 
complaint to state a cause of action, yet, under the pro- 
visions of section 3060, Revised Statutes, on return of 
this cause to the circuit court, he may, if the facts will 
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warrant his so doing, amend his statement and make it 
conform to the requirements of the statute and the rql. 
ings of this court. King v. Railroad, 79 Mo. 328; Min- 
ter v. Railroad, 82 Mo. 128. 

The judgment will be reversed and the cause re 
manded. 











DoniFer ef al. v. JECKO, Appellant. 


1. Married Woman, Right of to Contract as to Separate 
Property. A married woman has the power to contract with re- 
spect to her separate property, and she may own property with her 
husband, and with others. 


2. Husband and Wife: PARTIES: ESTOPPEL: WITNESS. Where a 
wife assists her husband in the conduct of a newspaper, and they, 
as partners, have mutual dealings with a third party, she is prime 
facie, at least, entitled to be joined with the husband in a suit 
against such party fora debt due the paper, and where, in such 
suit, defendant receives the benefit of an off-set as against both 
husband and wife, he will be estopped to complain as to misjoinder 
of parties; and the wife, having a substantial interest in the con- 
troyersy, is competent to testify in the cause. 


Appeal from Mississippi Circuit Court.—Hon. J. D. 
Foster, Judge. 


AFFIRMED. 


B. Pike, L. C. Krauthoff and D. L. Hawkins for 
appellant. 


(1) The court committed error in permitting any 
evidence to be introduced by plaintiffs in support of 
their account after their admission that they were hus- 
band and wife. (2) The court erred in permitting the 
deposition of plaintiff, Lulu A. Dunifer, to be read to 
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the jury, in behalf of plaintiffs, against the objection of 
defendant. Sloan v. Terry, 78 Mo. 625; Gault v. Saffin, 
44 Pa. St. 367; Seitz v. Mitchell, 94 U. 8. 580; Weil ov. 
Simmons, 66 Mo. 620; R. S., sec. 3296; Parsons on 
Part. 6; R. 8., secs. 3570, 3582, 3583. (3) The court 
committed error in the giving of the instructions on the 
part of plaintiffs. 1 Parsons on Con. (5 Ed.) 466, and 
note t; Oatfield v». Waring, 14 Johnson, 192. (4) The 
court committed error in refusing instructions asked by 
defendant. (5) The court committed error in overruling 
the motions for a new trial and in arrest of judgment. 
See authorities cited under second head. 


B. B. Cahoon for respondents. 


(1) No error was committed by the court materially 
affecting the merits of the action and the judgment. 
should be affirmed. R. 8., 642, sec. 3775; Miller v. Gra- 
ham, 41 Mo. 509; Hunter v. Miller, 36 Mo. 143; Orth ov. 
Dochlein, 32 Mo. 366; Gray v. Mo. River Packet Co.,. 
64 Mo. 47; Rowell v. St. Louis, 50 Mo. 92; Baer ov. 
Armstrong, 56 Mo. 577; Nelson v. Foster, 66 Mo. 381. 
(2) All the testimony in the case shows in the respon- 
dents a clear right to recover, and the appellant offered 
no testimony beyond simply alleging payment, which, 
by their verdict, the jury discredited. In this state of 
the case, even although the court below had admitted 
irrelevant testimony, it cannot result in a reversal, for, 
under the facts in the case, such testimony could not 
mislead either the court or the jury, or prejudice either, 
or prejudice the substantial merits or rights of the ap- 
pellant. McDermot v. Barnum, 19 Mo. 204; Craighead 
2. Wells, 21 Mo. 404; Hahn v. Sweazea, 29 Mo. 199; 
Blair ». Corby, 29 Mo. 480; Dicker v. Haidoron, 30 Mo. 
93; Gavick v. Pacific Railroad Co., 49 Mo. 274. 
(83) There was no misjoinder of parties-plaintiff. Lia- 
bilities are recognized now as accruing to the wife and 
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may ‘‘be dueas the wages or separate labor” of the 
wife ; and are esteemed her separate property, and under 
her sole control. As to them she can certainly contract, 
and can sue and be sued (joining and being joined with 
her husband) in relation thereto. R. S., secs. 3295, 3296, 
Husband and wife may join their means and labor in 
the conduct of a partnership. 


Buiack, J.—The plaintiffs are husband and wife, and 
are engaged in the publication of a newspaper. They 
sued the defendant on amaccount for advertisements and 
local notices published at his request. He filed an 
off-set for merchandise sold to plaintiff which was made 
out against both of the plaintiffs. He was allowed his 
off-set in part, at least, and plaintiffs had judgment for 
the difference in their favor. No objection was made to 
the allowance of the set-off. | 

The defendant insists there wasa misjoinder of par- 
ties ; that the wife could not be a partner with her hus- 
band in business matters. A married woman who has 
no separate estate cannot, save ina few excepted cases, 
make a valid partnership contract. Lindley on Part. 
84. Butby force of the statute of this state (sec. 3296, R. 
S., 1879) any personal property of a married woman, 
belonging to her at the marriage, or which shall come 
to her during coverture by gift, bequest, devise, or pur- 
chase with her separate money or means, or be due as 
the wages of her separate labor, shall be and remain her 
separate property and under her sole control. With 
respect to such property she must necessarily have the 
power to contract. How such contracts are to be en- 
forced as against her and her property is not involved 
here. She may own property with others, and we can 
see no reason why she may not with her husband. 

What her interest in this paper is does not appear. 
She assists in the conduct of the paper. Defendant had 
mutual dealings with plaintiffs as partners, and received 
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the benefit of hisset-off as against both, and this prima 
facie, to say the least of it, entitled her to sue with her 
husband. He is not inan attitude to complain as to 
parties: The wife here had a substantial interest in the 
controversy ; she was not simply a nominal party; 
she was, therefore, competent to testify and was prop- 
erly allowed so to do. Steffen v. Bauer, 70 Mo. 399; 
Wood v. Bradley, 76 Mo. 33. 

The instructions given present the whole case fairly 
enough and the judgment is affirmed. Ray, J., and 
Henry, C. J., dissent. The other judges concur. 





MoDermort v. THE HANNIBAL & St. Josep RAILROAD 
Company, Appellant. 


1, Master and Servant: BURDEN OF PROOF. The law presumes 
that the master exercises care in the employment of his servants, 
and the burden is upon him who alleges negligence in this particu- 
lar to prove it. 


: VICE-PRINCIPAL: NEGLIGENCE. In an action by a servant 
for damages occasioned by the incompetency and carelessness of a 
vice-principal, the master is liable whether he knew of such 
incompetency and carelessness or not, provided they were un- 
known to the person so injured. 





8, Fellow Servants. A section foreman who is intrusted by the 
railroad company with power to superintend, direct and control 
the workmen under his charge is not a fellow servant of such 
workmen. Affirming Moore v. The Wabash, St. Louis & Pac. Ry. 
Co,, 85 Mo, 588. 


4. Master and Servant: VICE-PRINCIPAL, KNOWLEDGE OF. The 
master is chargeable with his vice-principal’s knowledge of the 
incompetence and carelessness of a servant under his superintend- 
ence and control. : 





: ORDERS OF MASTER: CONTRIBUTORY NEGLIGENCE. A ser- 
yant is not bound, under all circumstances and at all hazards, to 
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12. 


. Pleading: petition. An action for the negligence of a fellow 
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obey the orders of his master. He cannot recover damages of the 
master for injuries received while obeying the latter's order, if he 
had time to deliberate and voluntarily and with knowledge of the 
peril placed himself in a position in which he was more than likely 
to be injured. 


Nogligence. Whether one act of negligence is sufficient to 
establish incompetency in a servant depends upon the character of 
the act. 


Practice : INSTRUCTIONS. Where the petition alleges and the eyi- 
dence shows several acts of negligence as grounds of recovery plain- 
tiff’s right to recover should not be confined by instruction to one 
ground alone. 


Negligence of Fellow Servant. A servant cannot recover for 
an injury occasioned by the incompetency, recklessness and care- 
lessness of a fellow servant, where he had knowledge of the same 
before the injury and notwithstanding such knowledge and with- 
out objection continued in the master’s service. 


Master and Servant: NEGLIGENCE OF VICE-PRINCIPAL: KNOWL- 
EDGE OF SERVANT. A servant who takes employment to work 
under one who stands in the relation of vice-principal to the mas- 
ter, knowing that such vice-principal is incompetent and negligent 
in regard to his duty respecting the particular work the servant 
has undertaken to do, and continues in the service without objec- 
tion, cannot recover of the master for injuries sustained in conse- 
quence of the incompetency and negligence of such vice-principal. 


Principal and Agent: DECLARATIONS OF AGENT. The declara- 
tions of an agent will not bind his principal unless made at the 
time of doing some act within the scope of his agency, and form 
a part of the transaction itself. 


The declaration of the road master, who had 
authority toemploy and discharge the section foreman, that the 
latter was not ‘*a good railroad man,” is not admissible to prove the 
fact that the section foreman was incompetent, but is admissible to 
prove that the company had notice of his incompetency if such 
incompetency was established by other evidence, or there was other 
evidence tending to establish it, and such declaration being ad- 
mitted, its effect should have been so controlled by an instruction. 





Negligence: CONCURRENT ACCIDENT. Where an unforeseen event, 
concurrent in point of time with an act of negligence, co-operates 
with the latter to produce an injury, it will not excuse the negli- 
gence. 
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servant should not be blended in the same count with one for the 
negligence of a vice-principal, 


Appeal from Clay Cireuit Court.—Hon. G. W. Dunn, 
Juage. 


REVERSED. 
Geo. W. Easley for appellant. 


(1) The statement attributable to Goodwin, that 
“Dawson was not a good railroad man any way,’’ was 
jnadmissible for any purpose. It was not admissible to 
prove Dawson's incompetency. It was an opinion. 
Lawson’s Expert Ev. 507, 520; Koons v. Iron Mt. Ry. 
0o., 65 Mo. 597; Ganeth v. Pacific Ry. Co., 49 Mo. 274; 
New England Glass Co. c. Lovell, 7 Cush. 319; White 
». Ballou, 8 Allen 408. The statement was also in- 
competent to prove that defendant had notice or knowl- 
edge of Dawson’s alleged incompetency, because not 
made at the time Goodwin was performing any duty in 
regard to hiring or discharging Dawson. McDermott o. 
The Hannibal, etc., Ry. Co., 73 Mo. 516; Adams . 
Hannibal, etc., Ry. Co., 74 Mo. 553; Garth v. Howard, 
8 Bing. 451. But if this statement was admissible for 
the purpose of charging defendant with notice it should 
have been restricted to that alone. McDermott v. 
Ry. Co., supra; Chapman v. Ry. Co., 55 N. Y. 583. 
The only proper way of proving the incompetency 
of an employe is by proof of the specific acts re- 
lied upon to establish the incompetency. Pittsburg, 
ele, Ry. Co. v. Ruby, 38 Ind. 294; s. c., 10 Am. 
Ry. Rep. 199; Banlee » N. Y. & Harlem Ry. Co., 
59 N. Y. 357. Notice to the employer may then be 
shown, by knowledge of the specific acts being brought 
home to him (38 Ind. 294; 59 N. Y. 357), or by proof of 
general reputation. Davis v. Detroit Ry. Co., 20 Mich. 
105. (2) Defendant’s demurrer to plaintiff’s evidence 
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should have been sustained. There was no evidence to 
justify the verdict, and where the court ought not to let 
the verdict stand, it ought not to let the case go to the 
jury. Randall v. Ry. Co., 29 Alb. Law J. 150. It was 
necessary for plaintiff to prove each of the following 
facts before he could recover: (a) That Dawson was 
incompetent. McDermott v. Ry. Co., supra. (b) That 
the injury to plaintiff was caused by Dawson’s incompe- 
tency. McDermott v. Ry. Co., supra. (c) That de- 
fendant knew of Dawson's incompetency before the 
accident. McDermott v. Ry. Co., supra. (d) That 
plaintiff did not know of Dawson’s incompetency and 
had not the means of knowing it. Wood’s M. & §, 
sec. 382, 414, 422. ‘*In suits by servants against their 
master where the plaintiff’s case discloses defects of 
which an ordinary observer of the plaintiff’s station 
would be expected to take notice, then the plaintiff 
must show that he did not and could not with ordinary 
care know the defects.””> Wharton on Neg. sec. 243, a; 
Mook’s Underhill on Torts, 60; Keegan v. Cavanaugh, 
62 Mo. 232; Porter ». Hannibal, etc., Ry. Co., 71 Mo. 
67; Dillon vo. Railroad Co., 3 Dill. 319; Pierce on Rail- 
road, 379, note 4. (3) The plaintiff ’s first instruction is 
erroneous (a) in submitting the question of defendant's 
want of care in the original employment of Dawson. 
The law presumes that care was exercised in his em- 
ployment. Wood’s M. & S., sec. 346. And when a 
competent servant is employed his competency is pre- 
sumed to continue and the master may rely on that 
presumption until notice of a change. Wharton on 
Neg., sec. 237; Wharton on Ev., sec. 1287; Chapman 2. 
Evie Ry. Co., 55 N. Y. 579; Weeks’ Dam. Abs. Inj., 
257, note 5. (b) It submits a ground of recovery upon 
which there was no proof. (c) It ignores a material 
issue made by the pleading—plaintiff’s knowledge of 
Dawson’s alleged incomnetencv. (4) The plaintiff’s 
secoud instruction 1s Wruug. it does net require the 
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yoadmaster’s knowledge to have existed at a time when 
he was performing any duty for defendant. (5) Plain- 
tiff’s third instruction is erroneous. Smith’s M. & §. 
(3 Eng. Ed.) 216. (6) Plaintiffs first instruction re- 
fused was correct. Wonder v. Ry. Co., 3 Am. Rep. 
148, note 5. (7) Defendant's second and seventh instruc- 
tions should have been given. McDermott v. Ry. Co., 
supra; Llarlan v. Ry. Co., 65 Mo. 25; Greenland ». 
Chaplin, 5 Ex. 243; Sharp v. Powell, 20 W. R. 584; 1 
Add. on Torts (Wood’s Ed.) p. 13, sec. 11; p. 12, sec. 10; 
Cooley on Torts, 69. (8) The third instruction asked by 
defendant should have been given. Waldhier v. Ry. 
0o., 71 Mo. 519. (9) The sixth instruction asked by de- 
fendant is undisputed law everywhere except in the 
trial courts of this state. Lev. Detroit Bridge Co., 62 
Mo. 565; Whart. on Neg. (2 Ed.) sec. 238, 


Wm. S. Carroll for respondent. 


(1) It is only necessary for a party plaintiff to 
prove as many of the facts alleged by him as amount to 
or constitute a cause of action, and when more causes of 
action than one are alleged, the proof of facts constitut- 
ing one cause of action will be sufficient to entitle plain- 
tiff to recover. Long v. Doxey, 50 Ind. 385; Dowling 
». The Gerard B. Allen Co., 74 Mo. 13. (2) The second 
cause of action is one of a peculiar class with principles 
governing it not applicable in all respects to any other 
class of cases between master and servant. 17 Wall. 
553; Greenleaf’?s Admr v. Ill. C. Ry., 29 Towa, 14; 
Patterson ». Ry. Co., 76 Pa. St. 389; Porter v. Han- 
nibal, etc., Ry. Co., 60 Mo. 160; Fifield v». Northern 
Ry., 42 N. H. 225; 5 Vroom (N. J.) 151; Zl. Cent. Ry. 
o. Welch, 52 Ill. 183; Lalor v. C., B. & Q. Ry. Co., 52 
Ml. 401; Ry. Co. ». Hurney, 28 Ind. 28; Railroad >». 
Gregory, 58 Ill. 272; Cooley on M.& 8. 11. (3) In 
VoL. 87—19 
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this class of cases knowledge of danger by servant is not 
a bar to recovery. Wood's M. & 58., sec. 352. (4) If 
the servant incurred the risk by the express direction or 
command of the master or his agent, and the danger 
was not inevitable or a necessary result of performing 
the service, the master is liable although the servant 
knew. Patterson v. Ry., 76 Pa. St. 389; Laning ». 
Ry., 49 N. Y. 5381; Greenleaf v. Ry., 29 Ta. 14; Filke 
o. Ry., 53 N. Y. 549; Clark v. Holmes, 7 H. &. N. 987; 
Wood’s M. & S., secs. 378, 387; Hoey v. Ry. Co., 18 W. 
R. 930; Huddleston v. Machine Shop, 106 Mass, 282; 
Britton v. Catton Co., Law Rep. Exch. 130; Snow ». 
Ry. Co., 8 Allen 411. (5) Goodwin's declaration was 
admissible. He was a vice-principal. 17 Fed. Rep. 67; 
Stone v. Bird, 16 Kans. 490; 49 N. Y. 521; 55 N. Y. 
583. (6) The verdict is for the right party, and the in- 
structions as a whole fairly presented the case to the 
jury. This court will not reverse in such cases. 67 Mo, 
313; 17 Mo. 310; 15 Mo. 175, 349, 598; 7 Mo. 128. 


Henry, C. J.—This is an action by which plaintiff 
seeks to recover damages for an injury which he sus- 
tained, alleged to have been occasioned by the negligence 
and incompetency of George Dawson, a section foreman 
in the employment of defendant, who, it is charged, 
ignorantly, negligently and carelessly ordered plaintiff, 
a section hand in defendant's employ, to go upon the 
railroad track and assist in removing from it a hand-car, 
when a train of cars was approaching and near at hand, 
the engine of which injured him, while so engaged. It 
is not clear whether the action is based upon the theory 
that Dawson and plaintiff were fellow servants or that 
Dawson was defendant’s vice-principal. The petition 
has a double aspect, but the cause was tried on the 
theory that plaintiff and Dawson were fellow servants, 
and we will consider the petition as sufficient to warrant 
a recovery, in either view. 
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and was incompetent when employed by the defendant, 
which it knew, or, by the exercise of ordinary care, 
would have learned that he was incompetent. These 
allegations are proper in an action to recover damages 
for an injury occasioned by the negligence, or incompe- 
tency of a fellow servant, while other facts are alleged 
in the petition, which constituted Dawson the com- 
pany’s aller ego, as was held in Moore v. Ry. Co., 85 
Mo. 588. On the trial of the cause, plaintiff obtained a 
jndgment from which defendant has appealed. 

For plaintiff the engineer on the train which injured 
him testified that the engine was not exceeding one 
hundred yards from plaintiff when he first saw him. 
That plaintiff then had hold of the hand car. As soon 
as witness saw him, he blew the whistle, and continued 
to blow it until the hand car was struck. He attempted 
to stop the train but could not. The grade was a very 
steep down grade. He expected the men to get the 
hand car off the track. The train was running slow at 
the time. It was a regular train, and was on time. 
There was a pile of ties near the track, from four to six 
feet high, between ten and fifteen feet from the rail, and 
there was a ditch between the tie pile and the track. 

The plaintiff testified that Goodman was the road 
master, and it was his duty and power to employ and 
discharge the foreman and work hands of defendant. 
That on the twenty-eighth of July they were engaged in 
raising and repairing the railroad track, and had a hand 
car on the track in the afternoon, between three and 
four o'clock. At that time a freight train came along, 
‘and Dawson ordered the hands to take the hand car off 
of the track. There was a large load of strap and tools 
on the hand car. ‘‘ We tried to obey the order, but one 
end of the hand car stuck in the ditch alongside the 
track, and prevented us. T think we would have got it 
off in time but for that. Whue I was trying to get it 


It is alleged that Dawson was a section foreman, 
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off, some of the men said: ‘Look out for the train.’ 
I left the car and got off the track, but the train struck 
the hand car, threw it against and on me, and I was 
thrown against the pile of ties. I had worked on raijl- 
roads six years, and on this section, under Dawson, 
about one year. When I first saw the train it was one 
hundred or one hundred and twenty-five yards away. 
Saw it just as it whistled. Dawson first gave the order 
to get on the hand car and take it to the crossing, before 
the whistle was blown, and when it whistled, he gave 
the order to take it from the track. In taking it off, the 
front wheels, stuck in the mud of the ditch, and, but 
for this, believe we would have got it off. Dawson and 
I were working together. at the same end of the car. 
The other hands were at the other end. I didn’t like 
the way Dawson worked the track. Never saw him 
have any trouble with his hand cars before.”’ 

Peter McGaffney, for plaintiff, testified substantially 
as plaintiff did, with respect to the accident. He also 
stated that being caught on the track by trains was 
nearly a daily occurrence. That the pile of ties was 
from six to eight feet from the track. That the next 
day after the accident a regular daily train had to check 
up to let them get a hand car off of the track. That 
when witness was foreman for defendant a rule required 
hand cars to be taken from the track ten minutes before 
a train was due. 

Samuel Craighead, for plaintiff, testified that he 
worked under Dawson in 1874 and 1875. Dawson wasa 
weaver by trade before he went on the railroad. ‘Don’t 
think he was competent to have charge of a section. 
He ran a great many risks. Has run his car against 
trains. Would run his hand car on train time, and had 
one car broken up before the one in question. Don’t 
know that Dawson was ever discharged by defendant.” 
On cross examination, he testified as follows: “TI 
worked under Dawson eight or nine months. Don’t 
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know, of my own knowledge, that he had a hand car 
wrecked before the one in question, but saw the pieces. 
Don’t know that the train which wrecked it was a 
regular or an extra. This was the only one ever wrecked 
that I know or ever heard of while Dawson was section 
foreman.’’ This witness also testified in chief, that be- 
fore plaintiff was injured, in February, 1875, he had 
some words with Dawson and quit defendant’s service. 
That he went to Goodwin to get his time, and Goodwin 
asked him why he quit? Witness replied that he did 
not like the way Dawson was working, that he worked 
the hands until after six o'clock, and wouldn’t give them 
an hour at noon. That Goodwin then said: ‘* Dawson 
is not a good railroad man any way, but I wanted to give 
him a chance.’”’ This was admitted over defendant's 
objection. Witness also stated that Dawson was not a 
careful man atall. ‘*‘ We often ran a good many risks 
in geiting hand car off of the track, often in a tight 
place. He would say a train is due, and order us to get 
on the hand car. He did this frequently. Plaintiff, I 
think, was with us when Dawson did and said these 
things. I suppose he heard it, as he was there.” 

Nicholas Quirk testified that he did not consider 
Dawson a reliable railroad man, because he had not ex- 
perience. ‘He had been a cotton spinner before he went 
to work on the railroad. When a section hand under 
witness, he discharged him for bad shoveling. Never 
saw him act as section foreman. His opinion of Dawson 
was formed in 1869, and he never saw Dawson at work 
after that time, more than four years before plaintiff was 
injured. Defendant introduced evidence tending to 
prove that Dawson was a competent and good section 
foreman—as good as any on the road. 

The court, for plaintiff, gave four instruction., and, 
of its own motion, three, and refused seven asked by de- 
fendant. Plaintiff's first was to the effect, that if the 
jury found that plaintiff was injured, while acting in 
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obedience to the order of the section foreman, and he wag 
incompetent, reckless and careless, and that defendant, 
when it employed him, knew such to be his character, or 
might have learned the fact by the exercise of reasou- 
able care, or, if it retained him in its employment, after 
learning that such were his character and habits, and 
that the order given by the foreman, on the occasion in 
question, required plaintiff to take a greater risk than 
was reasonably incident to his employment, and that he 
was injured in obeying said order, in consequence of the 
carelessness and recklessness of the foreman, and that 
plaintiff, at the time, was exercising ordinary care, the 
jury should find for the plaintiff. This instruction is 
objectionable, in that it submits to the jury a question 
upon which there was no evidence. If there was any 
testimony, tending to prove that the company, in the 
employment of Dawson, in the first instance, was guilty 
of negligence, it has escaped my attention. All that can 
be urged is that he was retained in the service after his 
incompetency and carelessness were known to the com- 
pany. The law presumed that care was exercised by 
defendant, in the employment of its servants. Wood on 
Master and Servant, sec. 346; Daris v. Detroit & 
Milwaukee Ry. Co., 20 Mich. 125. If negligent in em- 
ploying Dawson, the burden was upon plaintiff to prove 
it. 

This criticism, however, is based upon that aspect of 
the petition which presents the plaintiff and Dawson as 
fellow servants. In the other, in which the section fore- 
man appears as the alter ego of the company, the latter 
is liable, whether the incompetency and carelessness of 
Dawson was known to the defendant or not, if plaintiff 
was ignorant of such incompetency and careless habits. 
Following the decision in the case of Woore v. The 
Wabash Ry. Co., 85 Mo. 588, and re-affirming the doc- 
trine of that case, we must hold that plaintiff and Daw- 
son, on the allegations and proof, were not fellow ser- 
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yants. See, also, Lake Shore, ete., Ry. Co. v. Lavalley, 
36 Ohio St. 221. It follows, therefore, that in the latter 
view of the case, the instruction was harmless. 

The second instruction declared that the road mas- 
ter's knowledge of Dawson’s incompetency and care- 
less habits, was to be imputed to the defendant. This is 
a correct declaration of the law, and properly given, 
upon the theory that Dawson and plaintiff were fellow 
servants, and in the other aspect of the case, was an 
unnecessary and harmless declaration of a correct ab- 
stract proposition. 

The third instruction declared that what plaintiff 
did, in obedience to the order of Dawson, was not to be 
imputed to him as negligence. This is objectionable. 
It withdrew from the jury the question of plaintiff’s 
contributory negligence, and assumed and determined 
that plaintiff was not chargeable with contributory negli- 
gence. A servant is not, under all circumstances, and 
at all hazards, bound to obey the. order of his master. 
Obedience to an order may so manifestly jeopardize the 
safety of the servant as not only to justify, but to de- 
mand his disobedience. No servant can voluntarily 
place himself in a position in which it is more than 
likely that he will be injured and recover damages from 
his master, if he had time to deliberate, and with knowl- 
edge of the peril took the risk. Coombs v. New Bed- 
Jord Co., 102 Mass. 572 ; Sullivan v. India Co., 113 Mass. 
396. 

The defendant’s first, second, fourth and fifth in- 
structions were substantially embraced in the first given 
for plaintiff. The sixth declared that one act of negli- 
gence would not justify a finding that Dawson was 
incompetent. Of this it is sufficient to say, that whether 
one act of negligence will establish incompetency, or 
not, depends upon the character of the act. It may be 
such as, per se, to prove incompetency. Baulecrv. Ry. 
Co., 59 N. Y. 362. Besides, there was evidence tending 


















206 SUPREME COURT OF MISSOURI, 





7 i 
McDermott v. The Hannibal & St. Joseph Railway Co 








to prove more than one act of carelessness on the part of 
Dawson. We abstain, however, from passing upon its 
sufficiency to establish the fact. 

The seventh of defendant's refused instructions de- 
clared that if plaintiff’s injuries were occasioned by the 
pile of ties near the ditch, and not by Dawson’s ineom- 
petency, the jury should find for defendant. This 
assumes that the only ground of recovery alleged in the 
petition was Dawson’s incompetency, whereas the cause 
of action alleged was the incompetency of Dawson, the 
recklessness of the order given by him, and the negli- 
gence of the company in permitting the pile of ties to 
remain near the track, all as concurring to produce the 
injury. 

The defendant's third instruction declared that if 
plaintiff, before he was injured, knew that Dawson was 
incompetent, reckless and careless, and notwithstanding 
such knowledge, continued in defendant's service, work- 
ing under Dawson, without objection, he was not entitled 
to recover. That instruction on the theory that plain- 
tiff and Dawson were fellow servants should have been 
given. The law, as therein declared with respect to 
fellow servants, is well settled. Dillon v. Union Pacific 
Ry. Co., 3 Dillon, 323; Devitt v. Pac. Ry. Co., 50 Mo. 
302; Laning v. N. Y. Cent. Ry. Co., 49 N. Y. 621; 
Watling v. Oustler, 6 L. R. Exch. 73; Avegan 2, 
Kavanaugh, 62 Mo. 232; Wood on Master & Ser., sees. 
422, 423; Davis v. Detroit & Milwaukee Ry. Co., 20 
Mich. 125. In the latter case, Judge Cooley said: “If 
with knowledge of the recklessness of Harris, the plain- 
tiff continued in the employ of defendants without com- 
plaint, did he not take upon himself all risk of injury 
from such recklessness, while in the ordinary perform- 
ance of the services he had undertaken, as much so as if 
he had expressly contracted with reference to possible 
injury from such unfitness? We think both these ques- 
tious must be answered in the aflirmative.’’ See, also, 
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doombs v. New Bedford Co., 102 Mass. 572; Sullivan v. 
India Co., 113 Mass. 396. 

Nor is it any answer to say that plaintiff here was | 

not engaged in the ordinary service he had undertaken. 
That was a question for the jury. It is the ground of 

laintiff’s complaint that the order given was negligent 
and rash. This was denied by the answer. If the order 
was not a reckless one, but such asa prudent and com- 

steut foreman would have given under the circum- 
gjances, then what plaintiff was ordered to do was within 
the line of his employment, and the court could not 
have given plaintiff’s third instruction, unless justified 
jn the assumption that the order given by Dawson was 
recklessly or negligently given, or given because ignor- 
ant and unfit for his position. If Dawson was reckless, 
careless or incompetent, and plaintiff knew it before he 
was injured, and yet, without objection or complaint, 
continued to work for the company, that he cannot re- 
cover, if they were fel!ow servants, is a doctrine so well 
established, so elementary, that it will not be controverted 
by any one; but the suggestion is made that it is inappli- 
cable when the negligence complained of is not that of 
a fellow servant, but of a vice-principal. It is asserted 
by all the law writers on the subject, and in numerous 
adjudications, that if the servant is aware that the 
machinery, or other instrumentalities furnished by the 
master, are defective, and the servant is injured in con- 
sequence of such defect, he cannot recover for such 
injury. ‘‘The term, instrumentalities,’’ says Mr. Wood, 
in his work on Master and Servant, section 394, ‘‘em- 
braces, not only machinery, premises and all the imple- 
ments, of every kind, but also the persons employed to 
operate them. It is the duty of the master to look out 
for the safety of his servant, so far as ordinary prudence 
can secure it, in all these respects.” 

If the servant is aware of a defect in machinery 


. 


which he ‘s cm»loyed to work with, and is injured in 
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consequence of such defect, he is without remedy, be- 
cause it was his duty to report it to the master, and, if 
not remedied, to quit the service. If the master pleases 
over the servant one who is careless or incompetent, to 
the knowledge of the servant, the same duty of report- 
ing to the master devolves upon the servant, and can it 
be that the servant, knowing the danger to which he ig 
constantly exposed, can hold the master liable for his 
injury, when the master is less to blame than himself? 
One taking employment of another to work under one 
who stands in the relation of a vice-principal to the mas- 
ter, knowing that such vice-principal is incompetent 
and negligent, cannot recover for injuries sustained in 
consequence of the incompetency and negligence of such 
servant, in the very matter in which such incompetency 
or negligence occasioned the injury. In other words, 
that such servant was generally incompetent or negli- 
gent, to the knowledge of the complainant, will not 
amount to contributory negligence, but such incompe- 
tence or negligence must be in regard to the particular 
duty in performance of which the negligence occurred 
which occasioned the injury, or the incompetency com- 
plained of was exhibited. No one who has reached the 
age of discretion can recklessly or heedlessly run into 
danger, and recover of another damages for an injury 
sustained in such a venture. 

It is true that the negligence of a vice-principal is, 
in law, the negligence of the master. So is the neglect 
to furnish suitable implements and machinery ; yet, if 
the servant is aware that the machinery is defective, and 
is injured in consequence of a defect of which he had 
knowledge, he cannot recover of the master damages for 
such injury. What reason can there be for excusing 
the master’s negligence in such a case, that does not 
apply, with equal force, to the case of a servant injured 
by the carelessness of a vice-principal, or alter ego of 
the master? If he knew that the carelessness or incom- 
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petency of the vice-principal, with respect toa certain 
duty which the latter had to perform, was daily expos- 
ing him to peril beyond that incident to his employ- 
ment, can he continue in the service, without complaint, 
and not be chargeable with contributory negligence, if 
injured in consequence of such ignorance or careless- 
ness? Beach on Con. Negligence, p. 311; J”., sec. 8, 
p. 16. And standing in so near a relation as that be- 
tween this plaintiff and Dawson, the one a section hand 
and the other his foreman, the former having daily 
opportunity to observe the negligent conduct and in- 
competency of the latter, which the master is not likely 
tolearn except from reports of other of its employes, 
upon what principle can the injured servant be acquitted 
of contributory negligence, if injured through the ignor- 
ance or negligence of that foreman? Instructions em- 
bodying the principles herein announced should have 
been given. 

With regard to the testimony admitted, that Good- 
win said to Ciaighead that ‘‘ Dawson was not a good 
railroad man,”’ the admissibility of the declarations of 
an agent against his principal can, on principle, be main- 
tained, only where what the agent said was in the trans- 
action of the business of his principal and was a part of 
the transaction itself. But conceding, and it is an ex- 
ceptional case, that what Goodwin said to Craighead was 
admissible to prove that the company had notice of the 
fact of Dawson's incapacity, if that fact was established 
by other evidence, or there was other evidence tending 
to establish it, yet Goodwin's statement was inadmissible 
to prove the fact that Dawson was incompetent. A first 
impression of the distinction is that it is shadowy and 
unsubstantial, and soit struck me, but, on reflection, it 
will be found to be real, and it is recognized by high 
authority. In Chapman v. The Erie Ry. Co., 55 N. Y. 
584, the defendant's responsibility was sought to be 
established by proof that one Allison, a telegrapher, 
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although of good habits and competent for his position 
when employed, had since become addicted to the use of 
intoxicating drinks to such an extent as rendered him 
unfit for the position, and that Fisk, the defendant's 
superintendent had knowledge of his habits, and a wit. 
ness was permitted on the trial to testify that he hearg 
Fisk say, prior to the injury of plaintiff, that: “fe, 
must quit this,’ referring to Allison’s habit of drinking, 
It was objected that this was inadmissible, but Church 
C. J., delivering the opinion of the court, said: “As 
evidence of the fact of the habit of drinking it was not 
admissible, within the general rule that the declarations 
of an agent will not bind his principal unless made at 
the time of doing some act within the scope of his 
agency, and which in point of fact constitutes a part of 
the act itself. But we think this evidence was compe. 
tent to prove notice to Fisk. Other evidence was pro- 
duced that Allison was in the habit of drinking to 
excess, and the remark, if it had reference to such habit, 
was pertinent to establish that he knew it.’’ In the 
same case, it was held that an admission by Fisk, after- 
wards, that ‘‘ he had known the fact,’’ would stand upon 
a different footing. But the admission made before 
the alleged injury, ‘‘is evidence of a material fact. It 
would be competent to prove that a third person told 
him, Fisk, of it, and it is more satisfactory to establish 
the fact that he admitted such knowledge at the time.” 

If one were offered to testify that he heard another 
inform the superintendent of facts, showing the in- 
competency of an employe, it would be admissible as 
showing that the superintendent had knowledge of those 
facts, if the fucts themselves were otherwise proved, but 
it would certainly be inadmissible to prove those facts. 
It would be but hearsay evidence as to the existence of 
the facts. It is upon the same principle that the admis- 
sion of an agent of his knowledge of facts is compe- 
tent to prove his knowledge of the facts, if the existence 
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of such facts is otherwise proved ; but it is incompetent 


to prove the existence of the facts. What an agent says 
is but hearsay, as against the principal, unless a part of 
the transaction he is engaged in for his principal at the 
time. See, also, Gilman v. Hrie Ry. Co., 13 Allen, 444. 

In the case we are considering, the defendant’s ob- 
jection was, that the evidence was inadmissible, for any 
purpose, but being inadmissible to prove Dawson’s 
incapacity, the court admitting it for the other purpose, 
should have told the jury that they could only consider 
it as evidence tending to prove notice to the company of 
Dawson's incompetency, if such incompetency was es- 
tablished by other testimony, but not to consider it, 
either by itself or in connection with other testimony, 
as evidence of the fact that Dawson was incompetent. 
It was especially proper in this case that such an 
admonition should be given. Without reviewing the 
evidence on the subject, we may say that a jury might 
not have found that Dawson was incompetent, if they 
had been instructed as to the proper effect to be given to 
this testimony of Craighead. It is true, that even with 
such instruction, the jury might have found that Daw- 
gon was incompetent, and that such finding would not 
have been disturbed, either by this or the trial court, 
but as we cannot say that their finding would have been 
the same, we must hold that the error was material. 

It is also strenuously contended that defendant's 
demurrer to the evidence should have been sustained on 
the ground, that, conceding the order given by Dawson 
to have been reckless, etc., still plaintiff would not have 
been injured if the car wheels had not stuck in the mud 
of the ditch, and cases are cited bearing some analogy 
to this in which it was held that the complainant could 
not recover ; but I apprehend that in all of them it will 
be found that the negligence complained of was discon- 
nected, in point of time, with the subsequent co-operating 
cause of the injury. As in Morrison v. Davis & Co., 
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20 Pa. St. 171, where a common carrier undertook to 
transport goods from Philadelphia to Pittsburg by 
canal. The goods were destroyed on their way, by an 
extraordinary flood, but would not have been at the 
place of injury, if they had not been delayed. by the 
lameness of a horse attached to the canal boat. De. 
fendant was held not liable. Lowrie, J., said: ‘Had 
the property been exposed to the flood by a wrongful 
act, concurrent in point of time, the party would have been 
responsible.””’ This, we think, states the correct prin- 
ciple. Both causes, in the case at bar, concurrently ¢o- 
operated at the same time to produce the injury, and 
while the car might have been removed, if the wheels 
had not stuck in the mud, and this event could not have 
been foreseen by Dawson, yet if the order was improperly 
given, the defendant is liable for the immediate conse- 
quences of plaintiff’s attempt to obey it, although 
other causes concurred at the time to produce the injury. 

This cause was once before in this court on defend- 
ant’s appeal, and is reported in 73 Mo. 518, and, as for 
the errors above noted, the judgment will be reversed 
and the cause remanded, we have deemed it necessary 
to notice all the points presented so that the next may 
be a final trial of the cause. We are not prepared to 
say that the petition is defective, but think it better 
pleading to state the precise cause of action relied upon, 
If it is sought to charge the company for negligence of 
a fellow servant, as contradistinguished from a vice- 
principal, let that be stated in one count. If plaintiff 
seeks to recover for the negligence of the company itself, 
or its vice-principal, let that be stated in a separate 
count ; but blending the two in one count and trying the 
cause on both together, without distinguishing between 
them in the instructions to the jury, tends to confuse 
them, and has given us no little trouble. 

The judgment is reversed and the cause remanded. 
All concur, Judges Norton and Black in the result. 
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‘ Norton, J., Concurrtnc.—While agreeing to the 
conclusion reached in this case, I do not concur in so 

much of the opinion as announces the doctrine that an 
employe operating and under the control of an incompe- 
tent vice-principal, who sustains an injury occasioned by 
the negligence of such vice-principal, cannot recover for 
guch injury, if he had knowledge of such incompetency, 
apd made no complaint to the company. I know of no 
authority recognizing the doctrine. Judge Black con- 
curs in what is herein said. 





Prior v. Scorr, Appellant. 


{. Hjectment: PRIOR POSSESSION: TRESPASS. In actions of ejectment 
recovery on prior possession is generally limited to cases where the 
defendant is a mere intruder or trespasser, and does not extend to 
cases where he is in possession under color and claim of title. 


a —: ——: PRESUMPTION. Where the prior possessor has been 
turned out by an opposing claimant in judicial proceedings, all © 
presumptions in the former’s favor, growing out of said prior pos- 

mt session, if not terminated, are, at least, shifted in favor of his suc- 

; cessful opponent. 


& Swamp Land, Sale of by Sheriff: tTiTLe. A sale of swamp 
land by the sheriff, under an order of the county court authorizing 
him to sell such swamp lands as had been certified to the office 
of the county clerk by the state register of lands, will not be effec- 
tual in passing any title to the land where it had not been so certi- 
fied when the sale was made. 


4 Swamp Land, Sale of by Commissioner: DEED: TITLE. A 
deed to swamp land, executed by the swamp land commissioner, in 
pursuance of a sale made by order of the county court, after the 
land has been patented by the state to the county, will pass to the 
grantee the title of the county. 


Deod, Description in. The description, “the soutu iractional 
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one-fourth of northeast quarter of section 3, etc., containing 

. eighteen acres,” in a deed is sufficient to cover the southeast frac- 
tional one-fourth of the northeast quarter of section three, where 
it appears that there is no other south fractional one-fourth of such 
quarter section containing eighteen acres. 





Appeal from Osage Circuit Court.—Hon. A. J. Spay, 
Judge. 


REVERSED. 
L. C. Krauthoff for appellant. 


(1) The plaintiff was not entitled to recover. He 
had no title to the land sued for; certainly, no legal 
title ; the evidence excludes a recovery upon the theory 
of a previous possession of the land ; and the defendant 
had the title to the same. Laws 1851, pp. 238-40; R.S., 
secs. 6151-3, 6156; Prior v. Lambeth, 78 Mo. 538; Dunk- 
lin County v. County Court, 23 Mo. 449; State ex rel. v. 
New Madrid County Court, 51 Mo. 82; Kile v. Tubbs: 
23 Cal. 431; Saline County v. Wilson, 61 Mo. 239; R, 
S., secs. 6200-2; Railroad Co. ». Smith, 41 Mo. 310. 
Laws 1857, 391-4; State vo. State Bank, 45 Mo. 528; 
Hutchinson v. Cassidy, 46 Mo. 431. (2) The defendant, 
on the other hand, showed a v ‘il title to the land. The 
misdescription of the land misled no one, and was satis- 
factorily explained, bringing the case fully within the 
rule under which the description must be regarded as 
covering the land in question. Webster v. Blownt, 39 
Mo. 500, 502; McPike v. Allman, 53 Mo. 551, 557-62, 
and cases cited ; Adkins v. Moran, 67 Mo. 100; Living- 
ston County v. Morris, 71 Mo. 603-5. (3) In no event 
can the plaintiff recover in ejectment, for he had not 
the legal title, and this was essentially necessary. 7'homp- 
son v. Lyon, 33 Mo. 219; Beal v. Harmon, 38 Mo. 435; 
Foster v. Evans, 51 Mo. 39; Ford v. French, 72 Mo. 
250; Hunt v. Railroad Co., 75 Mo. 252: Dunlap ». - 
Henry, 76 Mo. 106. Prior had no shadow of a title, 
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either legal or equitable. As holder of Waters’ certifi- 
ate of purchase, he could not maintain ejectment. 
Pickett ». Jones, 63 Mo. 195. Certainly not as against 
the defendant, who is the holder of a patent from the 
county for the same land. Griffith v. Deerfelt, 17 Mo. 
31; Bagnell v. Broderick, 13 Pet. 436: Wilcox vo. Jack- 
son, 13 Pet. 498. (4) There is neither claim nor proof 
of title in plaintiff by adverse possession, but the rule 
was invoked by the court, that neither party had shown 
a good paper title, and consequently Prior's possession 
in 1874 entitled him to recover as against this defendant. 
But this rule obviously has no application in this case. 
Scott did not rest his defence upon naked possession 
alone, but claimed title, and at the very least, had color 
of title. He was not in any sense of the term a tres- 
passer. Bledsoe v. Simms, 53 Mo. 305, 309. More than 
that, his possession was based upon a recovery of it in 
an action of ejectment against the plaintiff. and he re- 
ceived it by virtue of process issued on the judgment in 
his favor in that case. Bledsoe v. Simms, supra. In 
cases like this, also, where the prior possessor has been 
turned out by an opposing claimant in judicial proceed- 
ings, all presumptions in his favor, growing out of said 
prior possession if not terminated, are at least shifted in 
favor of hissuccessful opponent. Jackson v. Rightmyre, 
16 Johns. 325-6; Jackson v. Tuttle, 9 Cow. 283; W hit- 
ney 0. Wright, 15 Wend. 171; Dunn vo. Miller, 75 Mo. 
260, 272-3. 


Silver & Brown for respondent. 


(1) Plaintiff’s prior possession under color of title 
was sufficient to authorize his recovery. Defendant not 
having the title paramount was an intruder. Shumway 
v. Phillips, 22 Pa. St. 151; Hillethorp v. Dewing, 1 
Chipman (Ver.) 141; Lum v. Read, 53 Miss. 524; Kelly 
VoL. 87—20 
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~. Mack, 49 Cal. 523; Schultz v. Arnot, 33 Mo. 472; 
Malone on Real Property Trials, 99; 2 Greenleaf Eyi- 
dence, sec. 311. (2) The plaintiff was in possession for 
nearly twenty years, through himself and those from 
whom he bought, prior to the commencement of the action 
of Scott vr. Prior. Such possession was equivalent toa 
deed. Allen v. Mansfield, 82 Mo. 688; Kelly v. Mack, 
49 Cal. 523. (3) The commissioner's deed, under which 
defendant claims, conveyed no title. There was no de- 
scription of the premises purported to be conveyed. 


Norton, J.—This is a suit in ejectment to recover 
possession of the southeast fractional quarter of the north- 
east fractional quarter of section 3, township 43, range 7, 
in Osage county, containing eighteen acres. The an. wer 
admits possession by defendant, but denies plaintiff’s 
right to recover. Plaintiff had judgment, from which 
defendant has appealed. 

Plaintiff, in support of his title or claim, put in evi- 
dence tending to show that the land in controversy was 
selected in 1851, as swamp land, and that the sheriff of 
Osage county, by virtue of an order of the county court 
of said county, made at its February term, 1868, direct- 
ing him to ‘‘ offer at public auction all the swamp lands 
in and belonging to Osage county, as certified to the 
office of the county clerk of said county by the register 
of lands of the state of Missouri,’’ sold the land in con- 
troversy to D. A. Waters at $1.25 per acre, received the 
price bid, and issued to Waters a certificate of purchase. 
An order of the county court approving the report of 
sale of swamp lands was also put in evidence. This order 
does not set out the report, nor does it show that it in- 
cluded the land in controversy. 

Waters testified that he received the certificate of 
purchase after paying his bid; gave it to his attorney, 
McCord, to procure him a deed ; that McCord was dead, 
and he had not seen the certificate since he gave it to 
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him ; that about three months after his purchase hesold 
his interest to plaintiff, Prior; that he never got a deed 
er patent from the county; the court refused to make 
the order; that he never made deed to Prior; never 
gave him any writing ; never assigned to him certificate 
of purchase; that when he sold to Prior, Peter Flick 
was in possession of the land. Flick testified that he 
bought the ‘‘improvement”’ on the land in 1861, and 
remained in possession till he sold to Prior; that he only 
bought the improvement on the land; that he never 
lived on the land, nor any one before him ; that when he 
sold to Prior he neither made him a deed nor gave him 
any other writings, nor did he put him in possession. 

The plaintiff, on his own behalf, testified as follows: 
“T was present at the sale of the land to Waters; I 
afterwards bought Waters out; I bought Flick’s claim 
in 1870 or 1871; he attended to the land one year, then 
my brother made a crop there; I leased to defendant, 
Scott ; Scott took possession under the lease ; I regained 
possession by an action of unlawful detainer and turned 
Scott out; Scott then brought an ejectment suit and 
turned me out, by the sheriff, under a writ; I then 
brought this suit against Scott; I think I had some writ- 
ing from Flick; I never bought the land from Flick, 
but only the improvements ; I never made any claim to 
the land except under my purchase from Waters in 1868; 
nobody claimed the land before that; what I bought 
from Flick was a house and stable on the land, and other 
improvements; the lease made to Scott was not in evi- 
dence in the ejectment suit of Scott against me.”’ 

It appears that at the time the county court made its 
order in February, 1868, directing the sale of swamp 
lands, that the land in controversy had not been certified 
as swamp lands by the register of lands to the county 
‘ elerk, but that the patent from the state therefor to 
Osage county was issued in August, 1869. It was then 
admitted by plaintiff that in pursuance of a judgment 
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rendered in an ejectment suit commenced by Scott against ' 
him in March, 1879, plaintiff was ousted of his possession 
and defendant, Scott, put in possession of the land in 
controversy. 

Defendant then offered an order of the county court, 
made April 10, 1873, directing the swamp land commis- 
sioner to sell ‘‘the south fractional half of the northeast 
quarter of section 3, township 43, range 7, in two tracts 
as follows: Eighteen acres, the south fractional quarter of 
northeast quarter of section 3, township 43, range 7, and 
34-40 acres, the southwest fractional quarter of northeast 
quarter, section 3, township 43, range 7.’’ Defendant also 
put in evidence an order of said court, made on the 
twenty-sixth of May, 1873, approving the commissioner's 
report, stating that he ‘‘ had sold the southwest fractional 
one-fourth of said section 3, to Samuel Lambeth; and the 
south fractional one-fourth of northeast quarter section 
3, township 43, range 7, containing eighteen acres, at the 
price of $25.50 per acre, to John P. Scott.’ Defendant, 
also, put in evidence a deed from said commissioner, 
conveying to said Scott the south fractional one-fourth of 
northeast quarter of section 3, township 43, range 7, 
north of Gasconade river, containing eighteen acres. 
Evidence was also offered for the purpose of showing 
that the land, as described in the deed, applied to the 
land sued for. 

The circuit court tried the case on the theory that 
neither plaintiff nor defendant had shown title to the land 
in dispute, and that plaintiff was entitled to recover on 
his prior possession, without reference to the time he had 
been in possession, notwithstanding the fact that defend- 
ant held the possession of the land under a judgment of 
the circuit court, rendered in the ejectment suit brought 
by defendant against plaintiff. The instructions given 
on behalf of plaintiff embraced this theory, and the 
action of the court in giving them and trying the case 
on the above theory was erroneous under the rulings of 
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this court in the following cases: Bledsoe v. Simms, 58 
Mo. 315; Dunn v. Miller, 75 Mo, 260. In these cases, it 
is said, the doctrine of allowing a recovery on prior pos- 
session generally is-limited to a case where the defend- 
ant is a mere intruder or trespasser, and does not extend 
to cases where defendant is in possession under claim and 
color of title. Where the prior possessor has been turned 
out by an opposing claimant in judicial proceedings all 
presumptions in his favor, growing out of said prior 
possession, if not terminated, are at least shifted in favor 
of his successful opponent. 

The sale made by the sheriff, in 1868, to Waters was 
ineffectual in passing to him any title to the land, inas- 
much as he was only authorized to sell such swamp lands 
as had been certified to the office of the county clerk by 
the state register of lands, and inasmuch as the land in 
dispute had not been so certified when the sale was made. 
Hutchison v. Cassidy, 46 Mo, 431: State v. State Bank, 
45 Mo. 528. The land in question having been patented 
by the state to Osage county in 1869, the deed executed 
by the swamp land commissioner in 1873 to defendant in 
pursuance of a sale made by order of the county court 
was effectual in passing to him the title of the county. 

It is insisted that this deed did not pass the title be- 
cause the description of the land in the deed is so vague 
and uncertain that the land cannot be identified. The 
description is as follows: ‘*‘The south fractional one- 
fourth of northeast quarter of section 3, township 48, 
range 7, north of Gasconade river, containing eighteen 
acres.” It isclaimed that the south fractional one-fourth 
of northeast of section three, ete., may apply either to | 
the southeast fractional quarter or southwest fractional | 
quarter of section three, and is, therefore, void. If this . 
were all the description, there would be something in the | 
point made. It does not, however, stop there, but con- | 
veys eighteen acres of thesouth fractional quarter, and ' 
as it appears that both the southeast and southwest quar- 
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ters of the northeast quarter, section three, were frac: 
tional, the southwest fractional quarter, containing 34-40 
acres, and the southeast fractional quarter, containing 
eighteen acres, there is no other south fractional quarter 
of seetion three to which the description could apply but 
the southeast fractional quarter. This deed, in so far as 
it relates to the description, falls within the class of cases 
of which McPike v. Allman, 53 Mo. 551, and Webster ». 
Blount, 39 Mo. 500, are representatives. 

The question as to whether plaintiff had acquired 
title by adverse possession was not considered in the trial 
below. No instruction was given on that subject, and 
we do not feel called upon to discuss it. 

Judgment reversed and cause remanded, in which all 
concur. 





Tae Srate ex rel. KEARNEY ef al., Plaintiffs in Error, 
v. Finn ef¢ al. 


1. Process: SHERIFF, DUTY OF IN SERVICE OF SUMMONS. A sheriff is 
required to make a reasonable effort, in good faith, to serve a writ 
of summons, and must act honestly and diligently, having due re- 
gard to his duties to all litigants and tothe public. The extent of 
inquiry to be made by him depends upon the circumstances of 
each case. 





2. : . The return of non est to a writ of summons by 
an officer includes the assertion that he has made honest and dili- 
gent effort to find the defendants, as the law requires. 


: LIABILITY OF OFFICER FOR FALSE RETURN: DAMAGES. The 
fact that an order of publication intervened, in the regular course 
of practice in court, between a false return of non est toa sum- 
mons by an officer and judgment by default, will not have the 
effect of shielding the officer from liability for the false return; 
and the loss suffered by the defendant, in consequence of an exe- 
cution sale of his property under the judgment by default, is a 
































OCTOBER TERM, 1885. 








The State ex rel. Kearney v. Finn. 








—_— 


proper element of damages in an action by him against the sheriff 
for a false return. 


4. Practice: SUING OUT WRIT OF ERROR. The suing out of one writ 
of error, and a dismissal of the same, does not preclude suing out 
another and giving the proper notice. 


Error to St. Louis Court of Appeals. 
REVERSED. 
C. P. and J. D. Johnson for plaintiffs in error. 


The proper measure of damage in the case is the 
value of the property in question, lost to plaintiffs 
by the unlawful official act of defendant, Finn. A 
sheriff is liable for damages resulting from the making 
of a false return of process, similar to the one involved 
in this case. Bolles v. Bowen, 45 N. H. 125; Davis »v. 
Richmond, 35 Vt. 419; Waterhouse v. Gibson, 4 Me. 234; 
Tomlinson v. Long, & Jones (N. C.) 469; Wright >. 
Keith, 24 Me. 164; Albright v. Tapscott, 8 Jones (N.C.) 
473. The court only acquired jurisdiction to make the 
order of publication by means of the false return of the 
sheriff. R. S., sec. 3489, same as G. 8., p. 225, sec. 6; 
R. S., sec. 3494, same as G. 8., p. 655, sec. 13; R. S., 
sec. 3496, same as G. S., p. 655, sec. 15; Schell v. Leland, 
45 Mo. 290; Brayser o. McLean, 6 Law R. Priv. Council 
Appeals, 398. The case is in no wise different from one 
in which the return of personal service of summons was 
made, when in fact no such service was had. In such 
case it was held that the officer in fault was liable. See 
cases supra. The property was entirely lost to the re- 
Jators, as the sale under the tax judgment passed the 
title to the purchaser. Tower v. Lennox, 52 Mo. 115; 
Bates v. Bank, ete., 15 Mo. 309 ; Jennings v. Brizeadun, 
44 Mo. 332; Jones v. Talbot, 9 Mo. 125; McNair v. Bid- 
dle, 8 Mo. 266; Castleman ». Relf, ete., 50 Mo. 5883 
Golt v. Powell, 41 Mo. 416; Curd v. Lackland, 49 Mo. 
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454; R.8., sec. 3691. But as the return of the sum- 
mons was illegal, and in violation of the official duties 
of the sheriff, they will not be permitted to claim ex- 
emption upon such ground. Champion v. White, 2 
Nev. & Perry, 627; s. c., 6 Adol. & E. 407, 


E.. 7. Farvish for defendants in error. 


(1) The law fixes a certain time for the assess- 
ment of property and the payment of taxes, and the 
owners are bound to take notice of it, and are in default 
when they fail to pay their taxes; so that primarily the 
default of the owners of the property, in not paving the 
taxes, was the cause of the loss which they now seek to 
shift and impose upon the sheriff. (2) The sheriff's re- 
turn had not the effect of bringing the party into court. 
Tie court acquired no jurisdiction over the defendant, 
nor the property in the tax suit by reason of the return 
of “not found.’’ The judgment rendered! was by virtue 
of the service made under and by the order of publica- 
tion. (3) As it is admitted the debt was due, there was 
no wrong done by reason of the recovery of the judgment 
therefor. The subsequent sale of the property is a dam- 
age too remote to be recovered. The injury causing the 
damage must be immediate and proximate—the causa 
causans. There is no parallel between this case and 
that where the defendant is returned ** found,’’ when in 
fact he is not served, and in consequence a judgment re- 
covered for a debt which he never owed, or to which he 
had a meritorious defence. (4) The court in making the 
order of publication, under section 3496, Revised Stat- 
utes, 1879, acted judicially. The return of the sheriff on 
the summons may have been a condition precedent, but 
in addition thereto the court had to be satisfied that pro- 
cess could not be found. What was the evidence ad- 
duced, or the reason of the action of the judicial mind 
in making such order of publication, cannot be inquired 
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into. But, on the contrary, it will be presumed that the 
judgment of the court, in making the order, was based 
upon proper and sufficient grounds. (5) The authorities 
cited by plaintiffs are not in point. The plaintiffs should 
have been allowed to dismiss their writ of error, and sue 
out a second writ. 


Biack, J.—The relators are husband and wife, and in 
the right of the wife owned real property, upon which 
the taxes were unpaid for 1875. The collector brought 
suit to enforce the lien for the taxes against the prop- 
erty. To the writ of summons the sheriff made return 
that the defendants to them, relators here, could not be 
found in St. Louis. Notice, by publication in news- 
paper, judgment, special execution, and a sale of the land 
followed. ‘The purchaser recovered possession by an ac- 
tion of ejectment, and the relators bring this suit against 
the sheriff and his sureties for an alleged false return 
on the writ of summons. The tax judgment was for 
$23.27 and the property sold, at the sheriff’s sale, for 
three hundred and eighty dollars. The relators offered 
in evidence tee sheriff’s deed, and also offered to prove 
that the property thus taken from them was of the 
value of four thousand dollars, all of which evidence 
was excluded on the ground that the damages resulting 
from the sale were too remote. Under the directions of 
the court there was a verdict for one cent damages, to 
reverse which this writ of error was sued out. 

With respect to executions, it is the duty of the 
officer to use reasonable diligence in searching for prop- 
erty whereon to levy the same. Fisher v. Gordon, 8 
Mo. 386: Slate ex rel., etc., v. Ownby, 49 Mo. 72; Tay- 
lor v. Wimer, 30 Mo. 126. He must execute the writ 
withont unreasonable delay. Douglass v. Baker, 9 Mo. 
41. So the law sanctions no negligence in the execution 
of writs of attachment, and on the other hand it makes 
no unreasonable demands. Reasonable diligence and 
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celerity only is required. Whitney v. Butterfield, 13 
Cal. 338; Hinman v. Borden, 10 Wend. 367; Tucker », 
Bradley, 15 Conn. 46. So, too, it was said in Common- 
wealth for Ashby v. Gill, 14 B. Mon. 20, with respect 
to the service of a writ of summons: ‘ All that is re- 
quired from the sheriff in such cases is that he shall, in 
good faith, make a reasonable effort to execute the pro- 
cess. If he were required to use all possible efforts to 
execute a summons in one case, he might thereby lose the 
opportunity of executing every other process in his hands, 
He is to act, in each case, honestly and diligently, but 
with due regard to his duties to all litigants, and to the 
public. It is upon this principle that he is authorized 
to return ‘not found,’ if he go to the dwelling of the 
party and do not find him there. And these circum- 
stances would excuse the non-execution of the process, 
unless it should be made to appear that he had a reason- 
able opportunity of executing it on some other occasion.” 
The non est return of the officer includes the assertion 
that he has made such efforts to find the defendants as 
the law requires he should make. The extent of this 
inquiry to be made by him, as we have gen, depends 
much upon the circumstances, and in this respect is like 
questions of negligence. 

Now, the summons in this case was issued on May 
29, 1878, and was returnable to, and actually returned 
to, the following October term of the court. The bill of 
exceptions says the relators offered evidence tending to 
show that the return was false; that. the relators were, 
at the date of the return, and for a number of years 
prior thereto had been, well-known residents and house- 
holders in said city, and were in the city, all of which 
the sheriff knew, or, by the exercise of proper diligence, 
might have known. Nota word of opposing testimony 
is offered. Applying the principles before stated and 
there was a plain breach of duty, and the return was 























OCTOBER TERM, 1885. 





The State ex rel. Kearney v. Finn. 





false. Not a mitigating circumstance was shown on 
trial. This may have been of the ruling as to damages. 

But it is urged that relators could not recover sub- 
stantial damages because the order of publication in- 
tervened between the act of the officer, and the sale by 
which the property was lost to the relators. In short, it 
is sought to apply a principle of law which is thus stated 
in Wharton on Negligence, section 134: ‘‘ Another per- 
son, moving independently, comes in, and, either negli- 
gently or maliciously, so acts as to make my negligence 
injurious to a third person. If so, the person so inter- 
vening acts as a non-conductor, and insulates my negli- 
gence, so that I cannot be sued for the mischief which 
the person so intervening directly produces.’ Section 
3496, Revised Statutes, provides that: ‘‘ When, in any 
of the cases contained in section 3494 (and this is one of 
them), summons shall be issued against any defendant, 
and the sheriff to whom it is directed shall make return 
that the defendant or defendants cannot be found, the 
court being first satisfied that process cannot be served, 
shall make an order as is required in said section.’’ 

It is under this section the order of publication was 
made. It is true, the court must be satisfied that process 
cannot be served. No method of thus satisfying the court 
is pointed out. It cannot be contended that the law means 
that witnesses shall be subpoenaed and heard. The court 
may, and in many cases ought to, make inquiry aside 
from the return. But it may also, and rightfully too, be 
satisfied from the return itself, as where the writ has 
been in the hands of the officer for a considerable length 
of time, as was the case here. It is the non est return 
which constitutes the basis upon which this class of pub- 
lications are made. It supplies the place of an affidavit 
of non-residence. Every officer knows, and must know, 
that a publication is the natural and orderly result of 
such areturn. It cannot be said that the court acts in- 
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dependently of the return; it rather acts in conjune: 
tion with the return, without which it could not make 
this class of publication. If a new force or power hag 
intervened, of itself sufficient to stand as the cause of 
the misfortune, the other must be considered too remote. 
Ins. Co. v. Tweed, 7 Wall. 52. The act, however, of a 
third person intervening and contributing a condition 
necessary to the injurious effect of the original negli- 
gence, will not excuse the first wrongdoer, if such act 
could have been foreseen. Lane v. Atlantic Works, 111 
Mass. 140. According to the usual and well known 
course of business and practice in the court, the order of 
publication, judgment and sale, were the natural results 
of the false return, though the further order of the court 
wus necessary thereto, but founded thereon. The plain- 
tiff should have been permitted to make the proof offered 
as to substantial damages, and the cause should be tried 
on its merits on both sides, and to that end the judgment 
will be reversed and the cause remanded. 

The fact that relators sued out one writ of error 
which was dismissed does not preclude them from suing 
out another and giving the proper notice. 

The judgment is reversed and the cause remanded. 
All concur, 


Decker v. Armstrronc ef a/7.. Appellants. 


i. Process, Contradiction of Sheriff’s Return Upon. The re- 
turn of a sheriff upon mesne or final process is generally conclusive 
upon the parties to the suit. His return upon an execution cannot 
be collaterally assailed, and so far as the particular cause is con- 
cerned, nothing can be alleged against the validity of the judgment 
bey the parties thereto which is contradictory of the return ; nor can 
any rights acquired under such judgment be divested or disturbed 
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by disproving the return of the officer either upon the writs of sum- 


mons or the execution. 


EXECUTION. In an action by an execution debtor against 
the sheriff and his sureties for the value of property exempt from 
execution, levied upon and sold by the sheriff, the latter may con- 
tradict his return by showing that the property so levied upon and 
sold was, in fact, that of the plaintiff in the execution and was by 
mistake so levied upon and sold, Such contradiction cannot revive 
the debt extinguished by the sale of the property and the applica- 
tion of the proceeds to the credit of the execution debtor, nor can 
the debt thus extinguished ever be revived in any collateral pro- 
ceeding against the debtor. The execution debtor will not be 
allowed to extinguish his debt by a sale of the execution creditor's 
property and afterwards also recover the value of the property. 





Appeal from Franklin Cirenit Court,—Hon. A. J. 
Seay, Judge. 


REVERSED. 
Crews & Booth for appellant. 


That a sheriff’s return is, under many circumstances, 
and for many purposes conclusive, we admit, but the 
logic of the position taken by respondent and the trial 
court seems to be that such a return is of so cast- 
iron a nature that in this case, not only is the execution 
satisfied by the sale of property of execution-creditor, 
but he is also made liable in damages to the execution 
debtor for the sale of property in which such debtor had 
no interest. Thus by the sale of his own property, the 
execution creditor loses the benefit of his judgment and 
becomes liable in damages for the value of his own prop- 
erty, seized and sold under an execution in his own favor. 
This is so monstrous that it seems strange that any court 
should have conceived such a notion of the character 
and effect of a sheriff’s return of an execution. And it 
isnot law. Bigelow on Estoppel (3 Ed.) pp. 494-5, and 
note 1 to p. 495. The judgment, therefore, shoyld be 
reversed. 
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John R. Martin for respondent. 


The court committed no error in striking out that 
part of defendants’ answer which contradicted expressly 
the return of the officer. The return was conclusive 
upon both the plaintiff in execution and the officer, 
Freeman on Executions (1 Ed.) chap. 24, secs. 364-6, pp, 
599-604; Phillips et al. v. Evans et al., 64 Mo. 17; Bur- 
gert et al. v. Borchert et al., 59 Mo. 80; Stewart et al. », 
Stringer et al., 41 Mo. 490; Jeffries v. Wright, 51 Mo. 
215. The defendants certainly could not be permitted 
to show that the return of the officer as to the ownership 
of the property levied upon was false. The return shows 
that the property was levied upon as the property of re- 
spondent, was sold as her property, and was purchased 
as her property by an agent of appellant, Robinson, 
The petition alleges that the property was (prior to) the 
levy in possession of respondent, and was afterwards 
claimed by her as exempt from seizure, and this the an- 
swer does not deny. Nowhere in the proceeding is the 
property treated as belonging to any one but respondent, 
by any of the parties to the suit, or by the officer, and 
no claim is pretended to be made, adverse to her, until 
appellants are called upon to respond in damazes for 
their wrongful act, when they attempt to escape liability 
by setting up that all the time they had been proceeding 
against their own property by mistake, whether of law 
or fact, we are not informed. 


Henry, C. J.—The plaintiff, in her petition, alleges 
that she was the head of a family and owner of three 
hundred bushels of wheat and no other property, and 
that defendant, Armstrong, as sheriff of Franklin county, 
on an execution in favor of his co-defendant, Robinson, 
issued on a judgment in favor of Robinson against her, 
levied upon said wheat, which was exempt from execu- 
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tion, and sold it to satisfy said execution, knowing that 
she was the head of a family, and that she owned no 
other property. . 

The defendants answered, denying plaintiff’s owner- 
ship of the wheat, and averring that, when levied upon, 
jt was the property of plaintiff Robinson, and by mis- 
take of Robinson and his attorneys the sheriff was 
directed to levy upon the same. On motion, the court 
struck out the answer. The cause was then tried and 
the evidence for plaintiff was the sheriff’s return on the 
execution, to the effect that on the twelfth day of August, 
1880, he levied it upon the wheat in controversy, as the 
property of Mrs. Decker, the plaintiff, and on the thir- 
tieth of August, 1880, sold it to one North for two hun- 
dred and sixty-four dollars, which, after deducting $15.80 
costs, was credited on the execution. There was, also, 
evidence to prove that the value of the wheat was two 
hundred and sixty-four dollars. Plaintiff obtained a 
judgment for two hundred and sixty-four dollars, from 
which defendants have appealed, and the only question 
for determination is whether, in this action, defendants 
can deny the plaintiff’s ownership of the property in 
controversy. 

That the return of a sheriff upon mesne or final pro- 
cess is conclusive upon the parties to the suit, as a gen- 
eral proposition, is a rule settled by the authorities. 
Freeman on Executions, sec. 364; Stewart v. Stringer, 
41 Mo. 400; Jeffries v. Wright, 51 Mo. 215; Burgert ». 
Borchert, 59 Mo. 80; Phillips v. Hoans, 64 Mo. 17. The 
return of a sheriff upon an execution cannot be collater- 
ally assailed, but by this it is meant that, so far as that 
particular cause is concerned, nothing can be alleged 
against the validity of the judgment, by the parties to 
the suit, which is contradictory of the return; nor can 
any rights acquired under such jndgment be divested or 
disturbed by disproving the return of the officer, either 
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upon the writ of summons or the execution. There is, 
however, no public policy to be subserved by giving to 
such official acts any greater force and effect than this, 
while great injustice, as in this instance, might result 
from giving the principle a more extended application. 
The proposed contradiction of the return in the case 
at bar will not affect any right of the defendant in that 
execution the plaintiff here acquired under the exeen- 
tion. It will not revive the debt against her, extinguished 
by the sale of the wheat in question, and the application 
of the proceeds to her credit; nor in any collateral pro- 
ceeding can the debt thus extinguished ever be revived 
against her. By her demurrer to the answer she admits 
that the wheat was not hers—admii. that it was the prop- 
erty of the plaintiff in that execution, and yet invokes 
the doctrine of the conclusiveness of the sheriff’s return, 
not to protect her in any right she derived by virtue of 
the proceedings in that cause, but also to enable her, 
after having had her debt satisfied by the sale of her 
creditor's property, to recover from him and the sheriff 
the value of that property. It seems to me that the state- 
ment of the proposition carries with it its own refutation, 
and such an application of a doctrine, salutary within 
its proper bounds, would work such manifest injustice 
that it cannot be that the law will allow it. Fudler 0, 
Holden, 4 Mass. 498: Tyler v. 17/mer, 12 Mass. 167. 
The judgment is reversed and the cayse remanded, 
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Grocan v. THE BrRoapway Founpry Company eé al., 
Appellants. 


Death of Person from Negligence: ASSESSMENT OF DAMAGES. 
On the trial of an action for the death of plaintiff ’s son, by reason 
of defendant's negligence, the jury can find the amount of the 
damages from the proof of the age of the deceased and the circum- 
stances and condition in life of plaintiff. 


Negligence: CITY: FALLING WALLs. A city is liable for inju- 
ries resulting from the walls of a house destroyed by fire having 
fallen, when their dangerous condition, by the exercise of ordinary 
care on its part, could have been discovered in time to have secured 
or taken them down. 


Nuisance : LEASED PREMISES. A lessor is not liable for a nui- 
sance created or maintained on the premises by the tenant. 


City of St. Louis: CHARTER: PARTY. The fact that the city 
of St. Louis is liable in an action for damages for the nuisance does 
not make such lessor a necessary party defendant under the charter 
of the city. (2R.5S., p. 1626, sec. 9). 


Municipality : DANGEROUS BUILDING: ORDINANCE. Whenever 
it is discovered by the officers of a city that a structure exists on 
the side of its street in so unsafe a condition as to endanger the 
safety of persons using the street, it becomes the duty of the city. 
either to remove or secure it, and the city cannot relieve itself of 
this duty by an ordinance providing that the mayor shall require 
the owner of the building to have the same secured or removed 
within a time fixed in the ordinance, and, on his failure to do so, 
that the city shall perform the duty. 


Nuisance. One is liable for injuries resulting from a nuisance 
continued after he came into the possession of the premises, though 
such nuisance was not created by him. 

Appeal from St. Louis Court of Appeals. 


AFFIRMED. 


‘Voy. 87-21 , 
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Taylor & Pollard for appellant, Pope Iron & Metal 
Company. | 


(1) The court erred in giving plaintiff’s instructions 
one and two. These instructions directed the jury to 
find for the plaintiff, if they believed from the evidence 
that the wall’s falling was caused either by the removal 
of machinery, iron and lateral supports, or by the dam- 
‘age done by the fire. We insist that such is not the law. 
If the taking away the machinery, iron and debris did 
not tend to weaken the lateral support of the wall, and 
make it more liable to fall, then this defendant is not li- 
able for the injuries complained of. This defendant did 
not cause the fire, nor was it responsible for it. There- 
fore, if the sole cause of the wall’s falling was the dam- 
age done by the fire, this defendant was not liable for 
damages. (2) The trial court erred in refusing to give 
instructions numbered one, two, three and four, asked 
by defendant. (3) The court erred in giving contradic- 
tory instructions and for this reason the cause should be 
reversed. Slevenson v. Hancock, 72 Mo. 614; Staples ov. 
Canton, 69 Mo. 594; State v. Simms, 68 Mo. 309; Tur- 
ner v. Babb. 45 Mo. 387; Price v. Railroad, 77 Mo. 612. 
(4) The damages assessed are excessive. Porter v. R&R. 
R., 71 Mo. 83; Rains vo. &R. R., 71 Mo. 169. 


Leverett Bell for appellant, the City of St. Louis. 


(1) There was no evidence of the value of the loss of 
services of plaintiff’s son during his minority, nor of 
expenses arising from medical or funeral expenditures, 
and the plaintiff ’s recovery should have been limited to 
nominal damages. R. S., sec. 2123; Porter v. Railroad, 
71 Mo. 66; Rains v. Railroad, 71 Mo. 164. (2) The 
lower court erred in refusing the instruction asked by 
the city of St. Louis, to the effect that there could be no 
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recovery against it because of the failure to join the 
owners of the property in the suit. 2 R. S. 1626. 
(3) There was no negligence on the part of the city 
government that would render the city liable. (4) The 
city ordinance, numbered 10,748, should not have been 
excluded when offered in evidence. It was a reasonable 
and valid ordinance and if its terms were complied with 
by the city, a complete defence for it was made out. 
Armstrong vo. Brunswick, 79 Mo. 319. 


G. M. Stewart for respondent. 


(1) The Pope Iron & Metal Company was equally 
liable with the Broadway Foundry Company. Tale o 
Railroad, 64 Mo. 149; Pinney v. Berry, 61 Mo. 359 
Rich v. Bastefield, 4 C. B. 783; Harris v. James, 45 L. 
J. (Q. B.] 545; Terry v. Ashton, 45 L. J. (Q. B.] 260; 
Broder v. Saillard, 45 L. J. (Ch. Div.] 414. Where one 
person erects a nuisance and places it in the possession 
and under the control of another, and it is by him con- 
tinued, each is liable to answer in damages for an injury 
resulting therefrom. Staple v. Spring, 10 Mass. 77; 
Moon v. Dame Brown, 3 Dyer, 330; Bonnell v. Prior, 
2 Salk. 460. (2) The court did not give inconsistent in- 
structions. They are to be taken as a whole, and if, 
when taken together, they are inconsistent, they are, ex 
necessitate, erroneous, but not otherwise. JVodle 2. 
Blount, 77 Mo. 235; Edwards v. Cary, 60 Mo. 572; Me- 
Keon v. Railroad, 43 Mo. 405; Brown v. Ins. Co., 68 
Mo. 133; Wilson v. Railroad, 71 Mo. 203. (3) The ob- 
jection that there was no proof of damages is not well 
taken. Lolltman v. Barnett, 62 Mo. 159; Owen ov. 
Brockschmidt, 54 Mo. 285; Nagel v. Railroad, 75 Mo. 
653. (4) The owners of the land were not necessary or 
proper parties to the suit, as claimed by appellart, the 
City of St. Louis. 2 R.S8., p. 1626, sec. 9; Wood on L. 
& T., secs. 538, 511; Duesching v. Gas Light Co., %3 
















B24 SUPREME COURT OF MISSOURI, 












Grogan v. The Broadway Foundry Company. 





— 


Mo. 219. (5) The court did not err in excluding ordi- 
nance numbered ten thousand, four iundred and seventy- 
eight, offered by the city. 


Norton, J.—This case is before us on the appeal of 
defendants from the action of the St. Louis court of ap- 
peals aflirming a judgment of the circuit court of the 
city of St. Louis, rendered for plaintiff, in the sum of 
$3,500, for the killing of her son by the alleged negli- 
gence of defendants. The evidence shows that plaintiff’s 
son, about ten years of age, was killed in Collins street, 
in the city of St. Louis, on the thirty-first day of March, 
1881, by reason of the brick wall of a building adjacent 
to said street fallin3 into said street and upon the son of 
plaintiff, while playing with two other boys. The evi- 
dence also shows that the lot of ground upon which the 
building, of which the falling wall was a part, stood, 
had been leased by the owners to Collins & Holliday for 
a term of ten years ; that said Collins & Holliday erected 
the said building ; that the leasehold interest having 
been encumbered by mortgage was sold under its pro- 
visions in 1876 to 8S. N. Holliday, who sold and conveyed 
the same to the defendant, the Broadway Foundry Com- 
pany, in April, 1876 ; that said company owned and used 
the building as a foundry for working iron, from that 
time up to about the ninth of January, 1881, when the 
building was partially destroyed by fire, leaving the 
walls fronting on Collins street, in whole or in part, 
standing. 

The evidence tended to show that in February, 1881, 
previous to the accident, the Pope Iron & Metal Com- 
pany purchased of the Broadway Foundry Company the 
debris of the machinery and fixtures in the building; 
that the Pope Iron and Metal Company entered upon the 
premises soon afterwards for the purpose of removing 
the same, and in so doing weakened the wall so as to 
cause its fall. On the other hand there was some evi- 
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dence tending to show that when the Pope Iron & Metal 
Company commenced removing the materials it had 
bought the wall was in an unsafe condition and in dan- 
ger of falling, by reason of its having been weakened by 
the fire, and that it attempted to support the wall by 
means of ropes, etc. The evidence also tended to show 
that the wall after the fire was in a reasonably safe con- 
dition, and that public safety did not demand its imme- 
diate removal, and that it remained in that condition 
until within a short time before it fell. There was evi- 
dence tending to show that after the purchase of the 
debris by the Pope Iron & Metal Company it held joint 
possession and control of the building with the Broad- 
way Foundry Company, and, on the contrary, evidence 
tending to show that the Broadway Foundry Company, 
after the date of the sale, surrendered entire possession 
and control of the building to the Pope Iron & Metal 
Company. ‘There was evidence that on the day the wall 
fell there was an extraordinary and unusual windstorm ; 
and also evidence that the windstorm was only such as 
usually prevailed at that season of the year. 

There was evidence tending to show that the wall, 
eight or ten days before it fell, had become unsafe and 
was in a shaky condition, and that Mr. Rohan, who was 
doing business across the street from where the wall 
stood, observing its condition, notified, on the twenty- 
ninth of March, the proper authorities in writing of its 
dangerous character ; that the next day the wall was in- 
spected by an officer of the city, and that it féll on the 
thirty-first day of March. The City of St. Louis, The 
Broadway Foundry Company, The Pope Iron & Metal 
Company. as well as the owners of the ground, except 
one, on which the building stood and out of which the 
leasehold estate had been carved, were made parties de- 
fendant. Plaintiff recovered judgment against all the 
defendants, except the owners of the lots on which the 
building was erected. Each of the three defendants 
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against whom judgment was obtained has appealed, 
The specific objections relied upon by the city of Saint 
Louis will be considered in the order in which they are 
made, 

ow It is urged that error was committed by the court in 
refusing the following instructions: 


“4. The court instructs the jury that there is no 
proof in this case touching the amount of damages sus- 
tained by plaintiff by reason of the matters stated in the 
petition, and the jury, if they find the issues for the 
plaintiff, will assess the damages at a nominal sum.” 

“2. The court instructs the jury that, under the 
pleadings and evidence in this case, there can be no re- 
covery herein against the city of St. Louis.” 

‘3. If the jury believe from the evidence that the 
owners of the property occupied by the Broadway 
Foundry, on March 1, 1881, or any of them, resided in 
the state of Missouri on the fourteenth day of June, 
1881, the day this suit was commenced, and have contin- 
ued since that day to be residents of said state, then 
there can be no recovery in this case against the city of 
St. Louis, because said owners so residing in Missouri 
are necessary parties defendant in this proceeding, and 
have not been joined as such.” 


As to the first instruction refused, it may be said 
that while the only evidence touching the question of 
damages was that the son of plaintiff was ten years of 
age when killed, and showing the circumstances and 
condition in life of plaintiff, the instruction, under the 
ruling of this court in the case of Nagel v. Mo. Pac. R. 
R. Co., 75 Mo. 653, in which a similar question was con- 
sidered, was properly refused. See, also, cases of Jhl 
0. Railroad, 47 N. Y. 317; City of Chicago v. Mayor, 
18 Ill. 349; Owen, v. Brockschmidt, 54 Mo. 289. The 
second instruction was also properly denied, because 
there was evidence tending to show that ten or more 
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days before the wall in question fell it was in an unsafe 
condition, and that its dangerous condition, by the ex- 
ercise of ordinary care, could have been discovered in 
time, either to have been taken down, or secured so as to 
have prevented its falling. The third instruction is 
based upon section nine of the charter (2 R. S., p. 1626), 
which provides that whenever the city shall be made lia- 
ble to an action for damages, by reason of the negligence 
or carelessness of any person or corporation, and such 
person or corporation shall also be liable to an action on 
the same account, the party injured, if he sue the city, 
shall also join such other person or persons, or corpora- 
tion so liable, if residing in the state so process can be 
served upon them as defendant or defendants, and no 
judgment shall be rendered against the city unless judg- 
ment is also rendered against such other person or cor- 
poration, so liable to be sued ; but no person shall be 
liable under this act to be sued jointly with the city who 
would not be liable to be sued separately, irrespective of 
its provisions. The evidence establishes the fact that 
the owners of the ground on which the building stood 
had, in 1873, leased the same for a period of ten years ; 
this lease had not expired, and the owners had accepted 
the Broadway Foundry Company as lessees in receiving 
rent according to its terms. Under this state of facts, 
during the life of the lease, they were not owners, and 
inasmuch as the nuisance was neither created nor main- 
tained by them, but by the lessees. we know of no prin- 
ciple upon which an action could have been upheld 
against such owners, either jointly or severally. Wood 
on Landlord and Tenant, secs. 538, 541. In the ease of 
Buesching v. Gaslight Co., 73 Mo. 219, the nuisance ex- 
isted on the property at the time the lease was executed, 
and it does not, therefore, apply to the facts of this case. 
The instruction was properly refused. 

During the progress of the trial the citv offered to 
read in evidence an ordinance ww tie eilect that 1 the 
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mayor shall believe, either from the report of the chief 
of the fire department, or any other reliable information, 
that any building or structure is in a condition to endan- 
ger the lives of persons, he shall notify the owner or 
agent of such building or structure to have the same re- 
moved or otherwise properly secured within three days 
thereafter, and should such owner or agent fail to comply 
with the notice it shall be the duty of the fire de- 
partment to proceed forthwith to have the same demol- 
ished. This evidence was excluded and, we think, 
properly. Whenever it is discovered by the officers of 
the city that a structure exists in the sides of one of its 
streets, so unsafe as to endanger the lives or persons of 
those passing over and along the street, the duty, either 
to remove it or to make it safe and secure, at once arises, 
and this duty cannot be shifted from the city to another 
so as to relieve it from liability for injuries occasioned 
by it. See City of Kansas v. Huling, ante, 203. 

It is insisted by the Pope Iron & Metal Company 
that error was committed in giving the first and second 
instructions for plaintiff. The first of these instructions 
predicated the right of plaintiff to recover, both against 
the Broadway Foundry Company and the Pope Iron & 
Metal Company, upon the evidence showing to the satis 
faction of the jury that said companies had joint posses- 
sion and control of the ground and building and property 
thereon, and did remove therefrom machinery and iron, 
and in so doing, or from the fire, the walls of said build- 
ing were deprived of necessary support, in consequence 
of which the wall fell upon and killed the son of plain- 
tiff. 

The objection urged to this instruction is that it au- 
thorized a recovery against the Pope Iron & Metal 
Company if the wall had been so weakened by the fire 
as to cause it to fall. If the wall had been so weak- 
ened by the fire as to make it dangerous, and the Pope 
Iron & Metal Company thereafter had joint possession 




















OCTOBER TERM, 1885. 











Mason v. Black. 





-_ 


and control with the Broadway Foundry Company, either 
er both were liable, because in such case the nuisance 
was continued and maintained by both. Tule v. R. R., 
64 Mo. 149; Pinney v. Berry, 61 Mo. 356 ; Staple v. 
Spring, 10 Mass. 77; Rogers v. Stewart, 5 Vt. 215; 
Wood on Nuisances, S69. 

The only difference between the first and second in- 
structions is, that in the second instruction plaintiff’s 
right to recover is predicated on an exclusive, instead of, 
as in the first, on a joint control of the building and this 
difference in no way affects the principle above stated. 


of the case presented by the record, and, perceiving no 
error, the judgment is hereby affirmed with the concur- 
rence of all the judges. 





Mason ef al... Appellants, v. BLAcK. 


3. Deed. The evidence in this case held sufticient to show the execu- 
tion of a deed to plaintiffs’ ancestor, and its delivery by the grantor 
to the ancestor's agent for him. 


2. Equity: Lost DEED. Where title to land is vested in one bya 
deed which is lost or destroyed before being recorded, a court of 
equity will protect the rights of the grantee by divesting the 
grantor of any claim tothe land, and by establishing the title in 
the grantee. 


8 Muniments of Title: Notice. The law imputes toa purchaser 
of land a knowledge of all facts relating to it appearing at the 
time of his purchase upon the muniments of title, which it was 
necessary for him to examine in order to ascertain the sufficiency 
of such title. 


4. Quit-Claim Deed : INNOCENT PURCHASER. One is not an innocent 
purchaser who for a nominal consideration paid by him accepts a 
quit-claim deed for land, and is informed at the time by the grantor 





\ 
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The instructions given by the court covered every phase 
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11. 


therein, that he does not own the property and makes no claim 
to it. 





: RECITALS: NOTICE. One who purchases land and takes the 
same under a chain of title containing a quit-claim deed of record, 
in which the grantor therein recites that ** it is intended to convey 
by these presents all title of which I am vested at this day, and 
not to invalidate any sale heretofore made, if any exists,” is put on 
inquiry by such recital as to the sufficiency of the quit-claim deed 
to pass the title to the land. 





: Such quit-claim deed, it being of record, 
constructiv ely notified all persons that the grantor therein was only 
conveying such title to the land as he had when he made the deed, 
and that, in his opinion, he had previously conveyed all his title. 


Limitation. The plaintiffs in this case held not to be barred by 
the plea of the statute of limitations. 


Equity : CLOUD ON TITLE. A suit to remove a cloud on title can- 
not be maintained when the defect appears on the face of the con- 
veyances through which the opposite party claims title. But when 
such claim of title is valid upon the face of the conveyances, and 
the defect can only be made apparent by extrinsic evidence, par- 
ticularly if that evidence depends on oral testimony to establish 
it, a case is made for a court of equity to remove the cloud from 
the title. 





The rule that one not in possession cannot main- 
tain a suit in equity to quiet title, or to remove a cloud therefrom, 
applies where the complainant has the legal title, because he may 
then bring ejectment for possession. But where the complainant 
has only the equitable title, and the legal title is in the occupant, it 
is otherwise. In the latter case, the complainant heing unable to 
sue at law, because he is without the legal title, must assert his 
rights in a court of equity. 


Equitable Title: stature. In such equ‘table suit, the court 
may, under the statute (R. 8., sec. 3692). pass the title to plaintitf 
without any act to be done by defendant, and may also (R. §., 
sec. 3693), issue a writ of possession to put the former in posses- 
sion. 


On re-hearing, the judgment in this case so far modified as to de 
cree the title to be in plaintiffs without annulling certain convey- 
ances executed by persons not parties to this action. 


Appeal from Daviess Circuit Court.—Hon. Joun 0. 


HowELL, Judge. 
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REVERSED. 
William M. Rush, Jr., for appellants. 


(1) When title to real estate has been vested in a 
grantee by a deed which has been lost or destroyed 
without being recorded, equity will establish the title in 
the grantee. Wright 0. Christy, 39 Mo. 125; Wynn 2. 
Cor, 43 Mo. 304. (2) A quit-claim deed passes only 
such title as the grantor has. May wv. LeClare, 11 
Wall. (U. S.) 217; Ridgway v. Holliday, 59 Mo. 444; 
Stivers v. Horn, 62 Mo. 473; Mann v. Best, 62 Mo. 491. 
(3) The law imputes to a purchaser a knowledge of all 
facts relating to the;same land, appearing at the time of 
his purchase upon the muniments of title which it is 
necessary for him to investigate in order to ascertain the 
sufficiency of such title. 3 Washb. Real Prop. (4 Ed.) 
327. (4) Where a purchaser cannot make out his title, 
but by a deed which leads him to another fact, he shall 
be presumed to have knowledge of such fact. 1 Story’s 
Eq., secs. 400 and 408; Digman v. McCollum, 47 Mo. 
372; Rhodes v. Outcalt, 48 Mo. 370; Speck v. Riggin, 
40 Mo. 405; Vaughan v. Tracy, 22 Mo. 421; Scott »., 
McCulloch, 13 Mo. 13; Hilliard on Vendors, sec. 408. 
(5) One who has notice of one fact is chargeable with 
notice of all other facts to which it leads. Slayton v. 
Green, 4 John. Ch. 38; Nute v. Nute, 41 N. H. 60; 
Maupin v. Emmons, 47 Mo. 304; Heck v. Hatcher, 58 
Mo. 235. (6) Where one purchases land of another who 
he thinks has title, but is informed by the other that he 
makes no claim to it, and yet, for a nominal considera- 
tion, receives a quit-claim deed therefor, such a one is 
not an innocent purchaser. Aearney vo. Vaughn, 50 Mo. 
284; Foster vo. Breshear, 55 Mo. 22; Stoefel v. Schroeder, 
62 Mo. 147. (7) Notice to an agent is notice to the prin- 
cipal. . Jackson vo. Sharp, 9 Johns. 163; Rhodes v. Out- 
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calt, 48 Mo. 370; Barnes vo. McClinton, 3 Pa. St. 67; 
The Distilled Spirits, 11 Wall. 356. 


Shanklin, Low & Mc Dougal for respondent. 


(1) The evidence is insufficient to show that the 
land was purchased of Turney by Cauthorn, as the agent 
and with the money of and for Mason. Nor does it ap- 
pear from the proof that Turney executed a deed there- 
for to Mason, and, if so, that he ever delivered the deed 
to Cauthorn. (2) Plaintiff's action is barred by the 
statute of limitations. The land was entered in 1856; 
the title emanated from the government, as shown by 
the date of the patent offered in evidence by plaintiffs, 
on the ninth day of June, 1858; this suit was com- 
menced in 1879. If the land was in fact purchased and 
paid for by Mason, yet as no deed was “‘ made, executed 
and delivered’ therefor, Turney then became as to this 
land the trustee of a resulting trust. On the face of the 
petition the action was barred by limitation, and having 
the title through Turney, defendant may now make any 
defence that he could have made. Under these facts, 
conceded only for the argument, Turney became and was 
the trustee of a resulting trust. Valle v. Bryan, 19 
Mo. 423; Stevenson v. Smith, 7 Mo. 610; Kelly v. John- 
son, 28 Mo. 249. There was no privity, no agency as 
between Turney and Mason, and the latter had the un- 
questioned right to bring this suit the day the alleged 
purchase was made, to declare and enforce the trust, and 
the possession of the land had nothing to do with it. 
Smith v. Ricords, 52 Mo. 581-2. This being an implied, 
or resulting trust, and the plaintiff’s ancestor having 
failed, for more than ten years next after his cause of 
action accrued, to institute his suit to declare and en- 
force the trust, the patent title having emanated from 
the government in 1858, the statute of limitations is q 
complete bar. Ricords v. Watson, 56 Mo. 553; Smith 
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». Ricords, 52 Mo. 581; Keeton v. Keeton, 20 Mo. 530; 
Bobb v. Woodward, 50 Mo. 95, 102. (3) The petition does 
not present a case for the removal of a cloud upon plain- 
tiff’s title, the proof showing that defendant was in pos- 
session under adeed. Clark v. Ins. Co., 52 Mo. 272. 
(4) Neither Cauthorn nor defendant Black, are charge- 
able with notice of plaintiff’s claim. Upon the question 
whether one has taken a deed without notice of a prior 
unrecorded deed, the burden of proof is always upon 
the party alleging bad faith. Ryder v. Rush, 102 Ml. 
338; Morris v. Daniels, 35 Ohio St. 406. And the evi- 
dence must be of a character to satisfy the court that 
the party taking the second deed was guilty of a fraud. 
Vest v. Michie, 31 Gratt. 149. The notice of a prior 
conveyance, if implied, must not be merely a probable 
but a necessary inference from the facts proved. McMa- 
han v. Griffling, 3 Pick. 149; Comet v. Bertelsman, 61 
Mo. 118. Vague reports from persons not interested in 
the property will not affect the purchaser’s conscience. 
Dey v. Dunham, 2 Johns. Ch. 182 ; Colquitt v. Thomas, 
8 Ga. 258; Rogers v. Hawkins, 14 Ga. 116; 61 Mo. 118, 
126. The record of a deed is notice of the facts which a 
reader may learn by an examination of the record, not 
of all which he might aseertain by an inquiry suggested 
by the record. Tuylor v. Harrison, 47 Tex. 454; Bell 
v. Twilight, 23 N. H. 500; Hunter v. Watson, 12 Cal. 
362; Hutchinson v. Hartman, 15 Kan. 133; Miller o. 
Crittenden, 2 Ta. 315. (5) The title of a bona fide pur- 
chaser of land is not affected by the fraud of the grantor or 
by notice to him. Thult v. Bigelow, 16 Mass. 406 ; Bank 
v. Fletcher, 44 Ia. 252; Dickerson v. Evans, 84 ll. 451. 
(6) The plaintiffs and their antestors have been guilty of 
such laches as to preclude their recovery. Sullivan 0. 
Ry., 94 U. S. 807; Kelly v. Hurt, 74 Mo. 561; State, 
etc., v. West, 68 Mo. 229; Bliss v. Prichard, 67 Mo. 
181, 
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Ewrne, C.—This was an action instituted on the 
twentieth day of August, 1879, by the plaintiffs as the 
sole heirs at law of William B. Mason, Sr., deceased, to 
divest the defendant of the title to the lands in contro. 
versy, and vest such title in plaintiffs. The substantial 
allegations of the bill are: 

‘“That on the sixteenth day of July, 1856, plain. 
tiffs’ ancestor appointed one Geo. W. Cauthorn, as his 
agent to enter and purchase Missouri lands for him, and 
entrusted to his said agent large sums of money for that 
purpose ; that on the day last mentioned, said Cauthorn, 
‘with some of the money so furnished, as aforesaid, and 
in pursnance of the agency aforesaid, purchased in be- 
half of, and for their said ancestor, of one Daniel M. 
Turney,’ the lands in controversy, among other lands, 
and out of the money afvresaid paid to said Turney the 
purchase price thereof; and that said Turney thereupon 
made to deceased a deed for said land, and delivered 
the same to Cauthorn and his agent; that said deed was 
never recorded or delivered to their ancestor, or them- 
selves. That on January 27, 1876, said Cauthorn, by 
false and fraudulent representation, procured from 
Turney a deed, whereby he remised, released, and quit- 
claimed to one Thomas B. Crowder, ‘all the right, title, 
interest, and estate, that he had in and to said land,’ 
with the following clause therein written: ‘It is intended 
to convey, by these presents, all title of which I am 
vested this day, and not to invalidate any sale heretofore 
made, if any evists;’ that said quit-claim deed was 
duly recorded February 9, 1876, and that thereafter, 
on June 26, 1877, said Crowder conveyed said 
lands by a deed ‘with the usual and general cove- 
nants of warranty to the defendant.’ That Crow- 
der, at the time of the execution of both these deeds, 
‘end the defendant, at the time and before the execu- 
tion of the deed last aforesaid, had notice of plain- 
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tiffs’ ancestor's title;’ that neither Cauthorn, Crowder, 
nor Black, ever made any claim to the land until 
within ten years prior to the institution of the suit, and 
that the land was never occupied until after defendant’s 
purchase ; that the two deeds last aforesaid are a cloud 
upon plaintiffs’ title, and concludes with a prayer for a | 
divestiture of title apparently in defendant, and a decree 
for title in plaintiffs.”’ 
The answer was a general denial, except that de- | 
fendant admitted possession under a claim of title ; and | 
then alleges that defendant “purchased said land and 
took possession thereof in good faith, believing that 
Crowder was the true owner thereof, free of all adverse 
claims and equities, and at the time of making said pur- | 
chase he agreed to pay therefor the sum of nine hundred 
dollars, which is the full value of said land, and that 
said purchase price he paid to said Crowder on or about | 
the twenty-sixth day of,June, 1877, the sum of eight 
hundred and fifty dollars, all of which was paid before | 
he had any notice of plaintiffs’ claim, or that of said an- 
cestor, W. B. Mason, to said land, and without any 
notice of said quit-claim deed, or the recitals therein, 
except such notice as is given constructively by the i] 
record of said deed.’’ i 
The evidence at the trial was voluminous, gnd we do 
not think it necessary to cumber the record with it in 
detail. The plaintiffs offered a patent from the United 
States to Daniel M. Turney for the land described in the 
petition. Also a quit-claim deed from Turney to Thomas 
B. Crowder, filed for record the ninth of February, 1876. 
Various records of deeds and entries of public lands, and 
witnesses, and depositions were introduced, tending to 
prove, substantially, that Geo. W. Cauthorn acted as 
the agent of William B. Mason, deceased, the ancestor 
of plaintiffs ; that Mason resided in Kentucky, and fur- 
nished Cauthorn large sums of money to enter and buy 
and sell lands for Mason, in Missouri, and that Cau- 
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thorn was Mason’s only agent for that purpose in 1856, 
1857, 1858 and 1859 ; that “Cauthorn attempted to enter, 
as Mason's agent, a part of the land in controversy, 
which was cancelled for some reason, and in July, 1856,. 
it was entered by Daniel "M. Turney. That, including 
the land entered by Turney, and by Cauthorn, for 
Mason, in Daviess county, there were six hundred and 
eighty acres; that four hundred and sixty acres had 
been sold by Mason in 1868, leaving two hundred and 
twenty acres, the record showing one hundred acres, in 
his name after the sale of the four hundred and sixty 
acres. That up to and including 1868, Cauthorn, as 
Mason’s agent, had six hundred ‘and eighty acres as- 
sessed as the land of William B. Mason, that assessment 
including the land in controversy, and that he, as such 
agent, paid the taxes thereon, and afterwards admitted 
to the witness, C. T. Mason, that his (Mason’s) father 
owned two hundred acres of prairie and twenty acres of 
timbered land in Daviess county. 

The evidence also tends to prove that plaintiffs had 
another suit for other lands in Daviess county against 
Thomas B. Crowder, included in the six hundred and 
eighty acres, and recovered one hundred acres, making 
five hundred and sixty of the six hundred and eighty 
claimed. That on December 7, 1872, Cauthorn wrote to 
Mason, the-ancestor, for money to pay taxes on two 
hundred and twenty acres of land in Daviess county ; 
that on December 1, 1873, Crowder wrote to Mason that 
‘‘at the sale of delinquent lands in Daviess county, in 
October last, I bid off two hundred and twenty acres of 
land belonging to you for the taxes of 1872.’’ That af- 
terwards Crowder and Cauthorn refused to give the 
numbers of land to Milt. Ewing, Mason’s attorney, on 
his application therefor. The quit-claim deed from 
Turney to Crowder contained the following clause: “It 
is intended to convey, by these presents, all title of 
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which I am vested at this day, and not to invalidate any 
sale heretofore made, if any exists.” 

Amongst other things, Daniel M. Turney testified as 
follows: ‘‘ Inthe fall of 1857 [ moved to Ray county, 
Missouri, from Plattsburg, and knowing that I would be 
applied to, from time to time, for deeds, by parties for 
whom we had entered land in my name, I copied from 
this original entry book, a list of all entries of land in my 
name, which I had not conveyed. The original entry 
book was burned when Thomas E. Turney’s office was 
burned several years ago. I have examined the list so 
made and do not find the land in controversy on the 
list. I met Cauthorn occasionally ; he never mentioned 
this land to me, since the entry. up to the making of 
the quit-claim deed to Crowder. Cauthorn and ’ Squire 
Provolt, a notary, came to my house with the quit- 
claim deed to Crowder. Cauthorn said I had never 
made a deed to any one for the land in controversy, 
and requested me to make a deed to Crowder, as he 
had sold to him ; told him then [ was under the impres- 
sion that I had conveyed it; he insisted that I had not. 
I told him that I thought I had; don’t know that I told 
him to whom I thought I had deeded it, but if I men- 
tioned any one, it is that 1 had deeded it to Mason; 
that was where my thoughts were. The clause in the 
quit-claim deed was in my hand-writing, and / inserted 
itsimply because I thought 1 had deeded it to Mason, 
and wanted to protect him, and not be making two deeds 
to the same land. TI refused to sign until I had in- 
serted the clause.” 

The evidence then shows that the deed from Crow- 
der to Black, the defendant, was made June 26, 1877, 
and the evidence then tends to prove that a few months 
before, Cauthorn offered to sell the land to Black. 
That before the defendant bought, he and his unele, 
J. W. Black, spoke of Cauthorn as Mason's agent for 
VoL. 87—22 
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entering land ; that defendant asked his uncle if Crow. 
der was solvent. That prior to his purchase Black got 
an abstract to the title showing that Turney’s deed to 
Crowder was a quit-claim deed. The evidence tends to 
prove that Cauthorn, in speaking of the land, said: 
“*T never bought any other land from Turney except 
the one hundred and twenty acres in section nine, 
township fifty-eight, range twenty-nine, for any one,” 
znd that Turney never did any other business with Cau- 
thorn. The evidence tends to prove that the ancestor, 
Mason, furnished a large sum of money to C. W. Lam. 
beth, and by him to Cauthorn. 

Daniel M. Turney testified: ‘‘My recollection is 
that I made the deed to Mason that day. I know the 
money was paid that day. We always cleaned up the 
business every day. There was no reason why deeds 
should not have been made; it could have been done 
in five minutes, the clerk’s office being just across the 
way. Ihave no recollection of Cauthorn’s mentioning 
the matter from that day, until the day he came for the 
quit-claim deed to Crowder. I had no mind or thought 
that I was carrying that land for Cauthorn. Just as 
quick as possible, after entry, deeds were made, or cer- 
tificate signed. If money was paid, deeds were made, 
even if we retained them. I never knew Cauthorn to be 
acting for any one but Mason. I know from what he 
told me and his doing business with Charles Birch, whose 
office was next door to me. Cauthorn had spoken to me 
about his insolvency. I would not have withheld from 
any one, making inquiry, information as to whom I be- 
lieved I had deeded the land.” 

At the close of the evidence the plaintiffs asked 
leave to amend their petition by striking therefrom the 
following words: ‘* That the two deeds last aforesaid are 
a cloud upon plaintiffs’ title,’ which motion was refused, 
and plaintiffs excepted. Thereupon, the court, as it ap- 
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pears by its judgment of record, found for the defend- 
ant for costs, and dismissed the plaintiffs’ bill. 

The bill of exceptions states: ‘‘ And, thereupon, the 
court found from the evidence that the land in contro- 
versy was purchased with the money of William B. 
Mason, and that Daniel M. Turney had conveyed the 
same to said Mason, but dismissed the bill upon the 
ground that the defendant, Black, had not sufficient no- 
tice of the equities of plaintiffs’ snid ancestor, William 
B. Mason, and that the bill was, in effect, a petition to 
remove a cloud from plaintiffs’ title, and could not be 
maintained, as the defendant was in possession.”’ The 
plaintiffs then filed their motion fora re-hearing, because 
the court erred in dismissing the bill upon the ground 
“that defendant Black had no notice of the rights of the 
plaintiffs’ ancestor, and that the bill was an action to 
remove « cloud upon the title of plaintiffs, and could 
not be maintained unless the plaintiffs had possession,.”’ 

I. The evidence presented in the bill of exceptions 
thoroughly convinces me that Mason, the ancestor of 
plaintiffs, furnished Cauthorn money to enter and buy 
lands as his agent; that as such agent he did buy lands 
for him, and that he bonght the land in controversy 
from Daniel M. Turney, for Mason, and with his money. 
What does the evidence mean if not this? Turney, in 
substance, shows that he entered the land for Mason at 
the request of his agent, Cauthorn ; that the money was 
paid at the time, and he was so strongly of the belief 
that he had already conveyed the land to Mason, that 
he refused to make even a quit-claim deed to Crowder, 
at the request of Cauthorn, until he inserted in it a 
clause that would notify all persons that he claimed no 
title ; but, on the contrary, rather disclaimed the right to 
sell. Years after, when he believed he had conveyed to 
Mason, Cauthorn comes with a quit-claim deed, and un- 
dertakes to convince Turney that the title was stillin him 
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that Cauthorn had said nothing to him about this land 
from the time he entered it, until he came with the quit- 
claim deed. The whole of the evidence, taken together, 
convinces me that Turney was right in his belief that he 
had deeded the land to Mason, and that it was Mason's 
money paid to him by Mason’s agent, Cauthorn, the eyi- 
dence leaves no reasonable doubt in my mind. Turney 
says, in substance, that the money was paid on the day 
of the sale, and the deed made. What could he mean 
by saying the deed was made? Surely not that he made 
deed and put it in his pocket. No other conclusion can 
be reached than that the sale being made, and the money 
paid by the agent, Cauthorn, and the deed made, it 
would be, and was delivered to the agent who was then 
present, and had just paid the money. When A says: 
‘*T sold land to B, and he paid me for it, and I made a 
deed on the day of sale,’’ he means, in common parlance, 
that he executed and delivered the deed. In the ab- 
sence of anything to the contrary, it could mean nothing 
else. Delivery is as necessary as the making, but the 
proof of delivery, or what amounts to a delivery, is a 
different thing. I think the almost irresistible conclu- 
sion, from the evidence, is that the deed was made by 
Turney and delivered to Cauthorn on the day of sale. 
II. The question then arises as to the sufficiency of 
the notice to defendant. Was there actual or construe- 
tive notice to him of the claim of plaintiffs, and the con- 
dition of the title to the land he was about to purchase? 
Or did he have such information, as in contemplation of 
law, would put a reasonable man upon inquiry? But, 
first, let us inquire whether, when title to real estate has 
been vested in a grantee by deed, which is lost or de- 
stroyed before being recorded, a court of equity will 
divest such grantor, or his heirs, of the title, and vest it 
in the grantee or his heirs. That question has been set- 
tled in the affirmative by this court, in Schaumburg 2. 
Hepburn, 39 Mo. 125, where it was held that ‘‘ where a 
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conveyance of land, executed and delivered, but not 
recorded, has been lost, a court of equity will protect 
the rights of the grantee by enjoining any sale by the 
heirs or representatives of the grantor, and by divesting 
them of any claim, and establishing the title of the 
grantee and his heirs.” 

Then as.to the question of notice: Washburn, in his 
treatise on Real Property, states the rule to be that the 
law imputes to ‘‘such purchaser a knowledge of all facts 
relating to the same land, appearing at the time of his 
purchase upon the muniments of title which it was nec- 
essary for him to inspect in order to ascertain the suffi- 
ciency of such title.’ Again: ‘What would be construc- 
tive notice insuch cases, may be said to be a knowledge by 
the purchaser of some fact which would put him upon 
inquiry, and require him to examine other matters that 
would generally unfold the true title.’ See, also, 
1 Story’s Eq., sec. 400; //amilton v. Nutt, 34 Conn. 501; 
Orrick vt. Durham, 79 Mo. 174, and authorities cited. 
In Brush v. Ware, 15 Pet. 93, tiic court says: ‘The 
question is not whether the defendant, in fact, saw any 
of the muniments of title, but whether he was not bound 
tosee them. It will not do for a purchaser to close his 
eyes to facts ; facts which were open to his investigation, 
by the exercise of the diligence which the law imposes. 
Such purchasers are not protected. When a purchaser 
cannot make out his title except through a deed that leads 
toa fact, he is affected with notice of that fact.’ See, 
also, 5 DeG., M. & G. 1; Bacon v. O’ Connor, 25 Tex. 213. 
In Mertins v. Jolliffe, 1 Amb. 311, the same doctrine is 
held, when Lord Hardwicke, Chancellor, said ‘‘that where 
the purchaser cannot make out atitle, but by a deed which 
leads him to another fact, the purchaser shall not be a 
purchaser without notice of that fact, but shall be pre- 
sumed cognizant of it; for it is crassa negligentia, that 
he sought not after it.’ The same doctrine is main- 
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tained in Van Doren v. Robinson, 1 C. E. Green, 256; 
Cox v. Milner, 23 Ill. 476. 

Again, in Rhodes v. Outcalt, 48 Mo. 370, this court 
says: ‘‘A notice is regarded in law as actual when the 
party sought to be affected by it knows of the particu-- 
lar fact in question, or is conscious of having the means 
of knowing it, although he may not employ the means 
in his possession for the purpose of gaining further in- 
formation.” * * * In Speck v. Riggin, 40 Mo. 405, 
this court says: ‘‘ Notice may be either actual or con- 
structive. It is actual when the purchaser either 
knows of the existence of the adverse claim or title, 
or is conscious of having the means of knowledge, 
* %* * Constructive notice is a legal presumption 
and will be conclusive unless rebutted, and in many 
cases it cannot be gainsayed or denied, even by evidence 
of the absence of actual knowledge or notice.’’ See, also, 
Fellows ». Wise, 55 Mo. 413; Scott ». McCulloch, 13 Mo. 
13; Muldrow v. Robinson, 58 Mo. 331. In Kearney ». 
Vaughan, 50 Mo. 284, this court held: ‘* A purchaser 
of land who buys of one who, as he supposes, has the 
legal title, but who informs him that, even if it be so, 
he does not own the property, and makes no claim to it, 
and for a nominal consideration obtains from him a quit- 
claim deed, cannot be called an innocent purchaser, and 
cannot be protected either in equity or under the regis- 
tration act.”’ 

In the case of Foster v. Holbert, 55 Mo. 22, the evi- 
dence showed that when * Holbert applied to Dunn for 
a quit-claim deed, he told him that he had no claim to 
the land; Holbert replied that the record showed no 
deed from him, and he then executed the quit-claim 
deed.’’ In commenting on this evidence, Judge Adams 
said. ‘‘What took place between Dunn and Holbert, 
when he took the quit-claim deed, amounted to actual 
notice of the prior unrecorded conveyance by Dunn to 
Foster. Dunn told him he had no title, and under the cir- 




















OCTOBER TERM 1885. 





Mason v. Black. ° 





— 


cumstances that deed could convey only such title as he 
had.’ Now what are the facts in this case, as far as the 
defendant is concerned? In conversation with his uncle, 
before the purchase, and in contemplation thereof, the 
subject of Mason's entering land, and that Cauthorn was 
his agent, and the solvency of Crowder was also dis- 
cussed. That before the purchase Black got an abstract 
of the title, which showed that Turney’s deed to Crow- 
der was a quit-claim deed. That some months before he 
bought, Cauthorn had offered to sell him this land, and 
said he would give him any kind of a title he wanted; 
and the record of the deed from Turney to Crowder with 
this clause in it: ‘*/¢ is intended to convey by these 
presents, all title of which I am vested at this day, and 
not to invalidate any sale heretofore made, if any ex- 
ists.’ This deed, being on record, is at least construc- 
tive notice of its contents to defendant, whether he ever 
saw itor not. It was his duty to see it. Take this evi- 
dence, and it appears clear that, before the purchase, the 
defendant had in his mind the question of the validity 
of the title he was to get from Crowder, and hence 
wished to know if Crowder was solvent, and could re- 
spond in case the title failed. He was told that Crowder 
was solvent. He had the fact called to his mind in the 
conversation with his uncle, that Cauthorn had been 
Mason’s agent and had entered land for him. Why was 
this question discussed unless it had some connection 
with the trade then under consideration? Then the pe- 
ewiay clause in the quit-claim deed to Crowder from 
Turney. What would be the natural inquiry suggested 
by an examination of this deed? ‘ All title of which I 
am vested this day,”’ might not, of itself, point to any- 
thing wrong, but take it in connection with the balance 
of the sentence, ‘‘and not to invalidate any sale hereto- 
fore made, if any exists.’ A prudent man, with this 
clause staring him in the face, would hesitate to invest 
his money without further inquiry; especially when 
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that inquiry could have been so easily made of the ve 
man who thus raised a question as to the validity of hig 
own title. 

Indeed, it would seem sufficient to notify any pur- 
chaser that Turney believed he was selling nothing by 
his quit-claim deed. This clause placed betore the pur- 
chaser the fact that Turney’s title and conveyance were 
of very little value, and amounted to a suggestion that 
the truth could be ascertained by a simple inquiry of the 
grantor. This inquiry was not made, and we are of 
opinion that it amounted to gross negligence, for which 
defendant must suffer the consequences. By his quit- 
claim deed, Turney constructively notified all persons 
(it being of record), that he was only conveying such 
title as he had, on the day he made the deed, and that, 
in his opinion, he had conveyed all his title thereto pre- 
viously. 

Ill. If it be true that at the time of the sale from 
Turney to Mason he executed and delivered a deed to 
Cauthorn, Mason’s agent, then the plaintiffs had no 
‘ause of action against Turney, and none against Crow- 
der, of course, until his purchase in 1876, and none 
against the defendant, Black, until he purchased from 
Crowder, and took possession in 1877, and there is, there- 
fore, nothing in the position that plaintiffs are barred 
by the statute of limitations. 

IV. The respondent insists that the circuit court 
did not err in dismissing plaintiffs’ bill, because plain- 
tiffs, not being in possession, cannot go into a court of 
equity to have a cloud removed from their title, as 
against one in possession holding under a deed. And 
the case of Clark et al. v. The Covenant Mutual Life 
Insurance Company, 52 Mo. 272, is cited as authority for 
that position. It is stated in that case that ‘‘ the set- 
tled rule is, that when a defect appears upon the face of 
the record, through which the opposite party can alone 
claim title, there is not such a cloud upon the title as to 
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call for the exercise of the equitable powers of the court 
to remove it. But when such claim appears to be valid 
upon the face of the record, and the defect can only be 
made to appear by extrinsic evidence, particularly if that 
evidence depends upon oral testimony to establish it, it 
presents a case for invoking the aid of a court of equity 
to remove it as a cloud upon the title.”’ 

The case at bar would seem to fall precisely under 
the rule stated, in that no defect appears upon the face 
of the record. The conveyances, themselves, to the de- 
fendant, on their face, are perfect: Crowder to defend- 
ant; Turney to Crowder, and from the United States to 
Turney. The plaintiffs’ equitable title must appear, if 
at all, by extrinsic evidence, and that evidence ‘* partic- 
ularly depends upon oral testimony to establish it.’’ 
Here there is no remedy at law. Plaintiff has an equit- 
able title, if any. He could not maintain ejectment 
without resorting to extrinsic oral evidence of that equity. 
There being no defect apparent on the face of the con- 
veyances to the defendant, the courts of equity clearly 
have jurisdiction. In the case of Piersol] v. Elliott, 
6 Peters, 95, Chief Justice Marshall dismissed the bill 
“because the deed therein mentioned being void at law, 
for matter apparent on its face, the plaintiff had not 
shown any circumstances which disclosed a case proper 
for the interference of a court of equity to relieve 
against such void deed.’* The case of Heck v. Hatcher 
ed al., 58 Mo, 235, was a bill by one not in possession 
against the defendants, who were in possession, to set 
aside conveyances alleged to have been fraudulently ob- 
tained by the defendants, in which, Napton, J., said: 
‘‘We shall, therefore, reverse the judgment of the cir- 
cenit court, and this court will proceed to decree that all 
the deeds shall be cancelled, and that the plaintiff is en- 
titled to the possession of the premises in controversy, 
and that an appropriate writ issue for that purpose 
from the circuit court.” The case of Bunce v. Galla- 
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gher, 5 Blatchford, 481, was where one out of possession 
filed a bill in equity against one in possession to have rs 
forged deed cancelled. The general statement that one 
not in possession cannot bring a bill in equity to quiet 
title, or to remove acloud therefrom, is, we think, too. 
broad. That is, doubtless, the rule in cases where the 
complainant has the legal title, because, in such case, he 
may maintain ejectment for possession. But where the 
complainant has only an equitable title, and the legal 
title is in the defendant, the rule does not apply. In 
that case the complainant cannot sue at law, because he 
has no legal title, and hence can only assert his right in 
a court of chancery. 

In the case at bar the defendant is in possession un- 
der a claim of legal title, with his deeds regular on their 
face, showing no irregularity whatever. How, then, can 
complainant assert his right unless through a court of 
equity. Almory v. Hicks, 3 Head (Tenn.) 39. Hence it is 
difficult to understand upon what ground his right to the 
aid of a court of equity can be denied. Having only an 
equitable title, and being in possession, he may be ousted’ 
by an ejectment, if not in possession he cannot obtain 
it, because he will be opposed by the ‘egal title. If in 
possession he cannot bring ejectment, because he has no 
legal title, and because he already has possession. But, 
having the superior equity, and the defendant being in 
possession, courts of equity can alone aid him. Branch 
». Mitchell, 24 Ark. 481; Hek 0. Hatcher, 58 Mo. 235; 
Herrington v. Williams, 3 Tex. 448; 31 Md. 119. 

In Mead v. Anox, 12 Mo, 247, it is said by Napton, 
Judge: ‘‘Itis not denied that a court may grant, un- 
der the prayer for general relief, a relief different from 
the specific relief sought.’ In Newham v. Kenton, 79 
Mo. 382, Philips, Commissioner, said: ‘‘A decree in 
equity must be founded upon facts consistent with, and 
embraced within the pleadings.” In //endJerson 2. 
Dickey, 50 Mo. 161, Wagner, Judge, said: ‘* Under our 
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statute, the court, in an equity case, may give any relief 
consistent with the allegations in the pleading.”’ In 
Ames v. Gilmore, 59 Mo. 537, the same rule is laid down. 
Section 3692, Revised Statutes, 1879, provides that: ‘‘ In 
all cases where judgment is given for the conveyance of 
real estate, or the delivery of persoaal property, the 
court may, by such judgment, pass the title of such 
property, without any act to be done on the part of the 
defendant.’ Section 3693, provides: ‘‘ The court may 
issue a writ of possession, if necessary, to put the party 
entitled into possession,”’ ete. 

In the case at bar, the bill alleges facts which, being 
proved, entitles complainants to a cancellation of the 
deeds from Crowder to defendant, and from Turney to’ 
Crowder; and to divest Crowder and the defendant, 
Black, and Daniel M. Turney, of the title to the land 
sued for, and that the title thereto be vested in the com- 
plainants. The conveyances from Daniel M. Turney to 
Thos. B. Crowder, and from said Crowder to the defend- 
ant, Black, are cancelled. The title to said real estate in 
said Turney and Crowder, and defendant, Black, is hereby 
divested, and is vested in the complainants, and the 
judgment is reversed and the case remanded, to be 
further proceeded with in accordance with this opinion, 
All concur. ' 


On re-hearing. 


Per CurtamM.—We adhere to the conclusions reached 
in this cause on a former occasion. We so far modify 
the latter portion of the original opinion in this way: 
The judgment and decree of this court is that the title 
of said land of right and equity is in the plaintiffs, and 
that said defendant, taking with notice of plaintiffs’ 
title, took nothing by his deed. It is, therefore, ad- 
judged and decreed by this court that the title of said 
plaintiffs to said land be adjudged, decreed, declared 
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and established to be in said plaintiffs. To this end the 
judgment of the circuit court is reversed, and the cause 
remanded with directions to proceed in conformity with 
this and the original opinion, and the cause is remanded 
for this purpose. 





Srrauss ef al. v. Ayres; KINNEY, Garnishee, Ap- 
pellant. 


Judgment: EVIDENCE: ATTACHMENT: GARNISHEE. A judgment for 
or against a garnishee in an action of attachment by one creditor 
is not binding upon another creditor in an attachment suit by him 
against the same garnishee, and the record of the judgment in the 
former case is not admissible in evidence on the trial of the latter. 


Appeal from Greene Circuit Court.—Hox. W. F., 
GEIGER, Judge. 


REVERSED. 
J. M. Patterson and O. H. Travers, for appellants. 


A judgment for or against a garnishee in attachment 
by one creditor is not binding on any other creditor in 
his suit, because there is no identity or privity of parties. 
If not binding on the creditor, it cannot be binding on 
thegarnishee. Freeman on Judgments (2 Ed.) sec. 167; 
Wheeler v. Aldrich, 13 Gray, 51. 


FS. Heffernan for respondent. 


The best evidence of the garnishee’s indebtedness to 
the defendant at the time of the service of the garnish- 
ment in this case is the solemn judgment ofa court of 
record upon that issue unappealed from, although not be- 
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tween parties or privies. Mosler et al. v. Nowlin, 4 Mo. 
18; State to use, etc., v. Coste et al., 36 Mo. 437. In 
order that the rights of a party may be as adjudicated 
ina former suit, it is not necessary that he should have 
been a party tothe record of this suit. Wood v, Husel, 
63 Mo. 193; Strong v. Gault, 62 Mo. 289; WM. Jones». 
Talbot & Fox, 9 Mo. 120; Biglow on Estoppel, 4, 5, 75 
and 77. The judgment may be read in evidence to show 
garnishee’ s indebtedness to defendant at the date of the 
service, even though the plaintiffs were not a party to 
that judgment (as though this action was by the de- 
fendant against the garnishee), and in both garnishments 
the same issue was to be tried. Aeeler v. Bartine, 12 
Wend. 110; Beck v. Hunter, 3 La. 641; Abbott Trial 
Evidence, 358, note 3, and other authorities there cited, 
2 Kern 343; Calkins v. Allerton, 3 Barb. 171; Drake 
on Att., sec. 707, and cases cited. Attachment, as it 
effects the garnishee, is in reality a suit by the de- 
fendant in the plaintiff*s name against the garnishee. 
1 Wait. 410; Moore v. Stainton, 22 Ala. (N. 8.) 831; 
Travis v. Tortt, 8 Id. 574; Malley v. Altman, 14 Wis. 
22; Thorn v. Woodruff, 5. Cok.55; McGrath v. Heardy 
4 Bing. (N. C.) 785. : 


Norton, J.—Plaintiffs brought this suit by attach. 
ment in the circuit court of Greene county against de- 
fendant, Ayres, and A. F. Kinney, who was summoned 
asa garnishee, appeared and answered that he owed or 
had no money or effects of Ayres in his hands at the 
time he was garnished. Issue was joined on the an- 
swer, which was tried and resulted in a judgmentin favor 
of plaintiffs against Kinney, from which he has appealed. 

The only evidence offered by plaintiffs on the trial 
was the record and proceedings in an attachment suit in- 
stituted by one 8. Horine against John Ayres in. the 
probate and common pleas court of Greene county on 
the same day that plaintiffs, Strauss & Company, insti- 
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tuted this suit against him, and in both of which Kinney 
was summoned as garnishee. The record and proceed. 
ings in the case of Horine against Ayres showed that 
upon a trial of the issue in that case between the plain. 
tiffand Kinney, as to his indebtedness to Ayres, the 
jury found that Kinney, at the time he was summoned, 
had in his hands the sum of three hundred dollars be. 
longing to Ayres, and that judgment was rendered 
against Kinney for the amount of Horine’s judgment, 
This evidence was received over the objection of Kinney 
and this action of the court is assigned for error. 

That a judgment is only binding on the parties to it 
and those in privity with them, isa rule so familiar as 
not to demand the citation of authorities to establish it, 
Strauss & Company were neither parties nor privies in 
or to the Horine judgment. Mr. Freeman, in section 
167, in his work on Judgments, says: ‘‘ Where one is by 
garnishment involuntarily made a party to a suit in 
which he ha$ no personal interest, he is fully protected 
by the proceedings in law, provided he acts in obedience 
to the orders ofthe court in the surrender and payment 
of the property attached. But a judgment against a 
gurnishee is never conclusive against the principal that 
the amount for which the garnishee has been made 
liable is the full amount due from him. Otherwise a 
garnishee, by confessing part of the debt, could avoid 
payment of the residue. He will in no case be protected 
by the judgment beyond the amount it required him to 
pay, and this is the rule applied to judgments againsta 
trustee. Buta judgment for or against a garnishee in 
an attachment issued in favor of one creditor is not 
binding on any other attaching creditor. Between the 
two creditors there is no privity.” See, also, sections 
159 and 252 of same author, and Norcross v. Hudson, 32 
Mo, 227. . " 

For the error committed in receiying in evidence the 

° ° ° ° 4 
proceedings and judgment in the case of Horine ov. Ayres, 
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the judgment is reversed and cause remanded. All 


eoncur. 
/ 





ScHEPPELMANN V. Furerrn, Plaintiff in Error. 


1. Fraud: PRACTICE: PRESUMPTION. Where a petition charges fraud, 
but the decree of the court is silent on that issue, it will be pre- 
sumed that the trial court did not think the charge sustained by the 
evidence. 


2. Deed of Trust, Liability of Purchaser Under. Where prop 
erty is purchased subject to a deed of trust, it will be chargeable in 
the purchaser's hands with the debt secured by the trust deed, over 
and above his bid at the sale. 


Appeal from Cape Girardeau Court of Common Pleas. 
Hon. Jonn D. Foster, Judge. 


AFFIRMED. 
Brown & Wilson for plaintiff in error. 


(1) The petition does not state facts sufficient to 
constitute a cause of action. R. 8., secs. 2511-13, 3937. 
(2) If the facts were as stated in the petition concerning 
plaintiff’s confidence in defendant, and their parol agree- 
ment in relation to this realty, then the statute of frauds 
affects it, and plaintiff has no standing in a court of 
equity. R. 8., p. 421, sees. 2511-13. Independent of 
the statute of frauds plaintiff alleges no equity ; he has, 
by taking independent security, waived his vendor’s lien, 
and equity cannot create one. Brown v. Gilman, 4 
Wheat. 290-2; Fish v. Howland, 1 Paige, 20; Ander- 
son t. Griffith, 66 Mo. 44; Carr v. Thompson, 67 Mo. 
472. Plaintiff cannot plead the payment of the Demp- 
sey mortgage by his trustee with his (plaintiff’s) money. 
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Otter ». Lord Vaux, 6 De., M. & G. 638; Bates r. John- 
son, Johns. Eng. Ch. 304: Stringer v. Harper, 26 Bevan, 
33; Townsend v. Mostyn, Id. 72. (3) The decree is in 
derogation of section 3937, Revised Statutes. 


Wilson Cramer for defendant in error. 


(1) The surplus remaining after the satisfaction of 
the Fennimore debt should have been applied on the 
junior and not on the senior encumbrance. Helirey », 
Heitkamp, 20 Mo. 569; Jones on Mortgages, sec. 1929, 
The decree of the court below, in effect, subrogates 
Scheppelmann, the junior mortgagee, to the rights of 
Dempsey, the senior mortgagee, whose debt was paid 
with the surplus belonging to Scheppelmann, and is fully 
warranted by the following authorities: Jones on Mort- 
gages, secs. 874-78; Wolff r. Waller et al., 56 Mo. 292; 
Orrick v. Durham, 79 Mo. 174; Allen ». Dermott, 80 
Mo. 56. 

Henry, C. J.—On the twenty-sixth day of May, 
1874, John Waun and wife, and Christian Allen and 
wife, conveyed to John Wittmor, in trust to secure a 
note executed by Waun and Allen to one Dempsey, for 
four hundred dollars, ** two-fifths undivided of fractional 
part of lot No. 6, in range B, in the city of Cape 
Girardeau.’ On the fifteenth of Mareh, 1875, the 
grantors in said deed conveyed to plaintiff, by general 
warranty deed, an undivided two-fifths of the same real 
estate described in the deed of trust to Wiitmor, with no 
reference to that deed of trust. November 25, 1876, 
plaintiff joined Waun and Allen in a deed of trust, con- 
veying three-fifths of said lot to John Iry, to secure a 
note for eight hundred dollars, executed by them to one 
Fennimore, expressly subject to the deed of trust first 
named, made to secure Dempsey’s debt, and providing 
that the surplus, if any, on a sale of said property, over 
an amount sufficient to pay the debt to Fennimore and 
costs, should be paid to the grantors. 
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It appears that plaintiff udimueniie sold his inter- 
est in said lot to Smith and Vorneg, and took a deed of 
trust thereon to secure three notes executed by them 
aggregating $1,900. There was a sale of the property 
under the second deed of trust, and defendant purchased 
it at $1,390, which was sufficient to pay off the Fenni- 
more debt and leave a surplus of four hundred and forty- 
eight dollars, which, by the sheriff who made the sale, 
as trustee, was applied to the Dempsey debt, secured by 
the first mortgage. The plaintiff, in his petition, charges 
fraud in the purchase by defendant, and asks that the 
property may be subjected to the payment of the notes 
he holds against Smith and Vorneg, and for general re- 
lief. The court in its decree made no finding on the issue 
of fraud, and from the silence of the decree on that ques- 
tion, we assume that the court did not think the charge 
sustained by the evidence, and an examination of the 
evidence has !ed us to the same conclusion. 

The decree, however, charges the property in plain- 
tiff’s favor with the surplus four hundred and forty-eight 
dollars and interest thereon paid on the Dempsey debt. 
This was manifestly right. The defendant purchased the 
property subject to the Dempsey deed of trust, and it was 
chargeable with that debt. By the terms of the deed 
under which he purchased any surplus over the amount 
of the debt secured by that deed, on sale under it, was 
to be paid to the grantors therein. His bid was, in legal 
effect, $1,390 and the Dempsey debt. All he has paid is 
$1,390, and four hundred and forty-eight dollars of that 
sum have been applied to a deDt which was a lien upon 
the property in his hands, and if allowed to apply that 
surplus upon the Dempsey debt, he gets the property for 
four hundred and forty-eight dollars less than his bid. 

The judgment is affirmed. All concur. 

VoL. 87—23 
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Freurta v. ANDERSON, Administrator, Appellant. 


1. Appeal: PRESUMPTION. An appeal from an inferior court will be 
presumed to have been taken within the time allowed by law, where 
the record shows nothing to the contrary. 


2. Allegations: PROOF: VARIANCE. No recovery can be had upon a 
petition declaring upon a contract to furnish certain specified arti- 
cles for a given sum, where the evidence shows the furnishing of 
other and different articles than those specified in the contract. 


3. Practice: EVIDENCE. In an action upon a contract to make satis- 
factory repairs upon a certain reaper for the harvest of 1882, evi- 
dence that the defendant used such a reaper in the harvest of 1881, 
and expressed himself satisfied with it, is inadmissible. 


Appeal from Scott Circuit Court.—Hon. J. D. Foster, 
Judge. 


REVERSED. 
L. B. Valliant and D. L. Hawkins for appellant. 


(1) The record does not show that there was any 
appeal legally taken from the judgment of the probate 
court. R.8., sec. 293. The jurisdictional fact must ap- 
pear on the face of the record. State v. Metzger, 26 Mo. 
65; Hansberger v. Railroad Co., 43 Mo. 196; Schell v. 
Leland, 45 Mo. 289. The record does not show this fact, 
and it may be taken advantage of at any time. /ender- 
son v. Henderson, 55 Mo. 534; Graves v. McHugh, 58 
Mo. 499. (2) There was no pretense of an assignment, 
and the suit could only be brought in the names of H. 
Reinstadler and the plaintiff jointly. Dewey v. Carey, 
60 Mo. 224. (3) There was not a scintilla of evidence 
tending to establish plaintiff’s alleged cause of action. 
(4) The court erred in overruling defendant's several ob- 
jections to the evidence of plaintiff. 
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D. H. Melntyre and Marshall Arnold for re- 
spondent. 


(1) It will be presumed that the probate court 
granted the appeal within the time prescribed by law, 
there being nothing in the record to the contrary. As to 
the circuit court, it cannot be presumed that it assumed 
jurisdiction where there was none. It is a court of gen- 
eral jurisdiction, and hence ‘‘everything is presumed in 
its favor.’’ Schell et al. v. Leland et al., 45 Mo. 289, 294. 
Presumptions should be invoked to support rather than 
overthrow judgments. Combs v. Smith, 78 Mo. 32, 41; 
Birney v. Sharp, 78 Mo. 73, 76. And the action of pro- 
pate courts, ‘‘on subjects exclusively and originally con- 
fided to them, is entitled to the same weight as that of 
any other court of record.”” Johnson v. Beazley, 65 Mo. 
O50. 256. The circuit court had original jurisdiction as 
well as appellate in this case (section 191, Revised Stat- 
utes, 1879), and when an appeal is taken, tries the case 
de novo not regarding any error, defect, or imperfection 
of the probate court. R. S. 1879, sec. 299. (2) Objec- 
tions as to defect of parties come too late in this court 
for the first time. R. 8., sec. 3519; Fowler v. Williams, 
62 Mo. 403; Kellogg v. Malin, 62 Mo. 429; Donnan ». 
Printing Co., 70 Mo. 168. (3) The court sitting as a 
jury found for plaintiff, and this court will not disturb 
that finding. (ist ». Loring, 60 Mo. 487; Wright ov. 
McePike, 70 Mo. 175, 180. 


Norton, J.—Plaintiff presented to the probate court 
of Scott county a demand for allowance against the 
estate of Paschal E. Ancill, deceased. The demand pre- 
sented was based on the following account: 
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‘*Paschal Ancill to H. Reinstadler and Chas. Feurth, Dr, 
** August 20, 1881. 
‘To putting up new knotter on binder for 
harvest of 1882, with late improve- 


ments, malleable castings as per con- 
Den sched caweseeceeas  nseenne sed $250 00” 


The case was tried in said court on the twelfth day 
of February, 1883, that being the first day of the Feb- 
ruary term; the claim was disallowed, and judgment 
rendered for defendant. The record contains an order 
made by the probate judge, in vacation, on the twenty- 
sixth day of February, 1883, reciting that on that day 
plaintiff presented a bond and affidavit for an appeal 
from said judgment; that the bond was approved and 
the appeal grante1. 

On a trial de novo in the circuit court, judgment was 
rendered for plaintiff for two hundred and fifty dollars, 
which was ordered to be assigned to the fifth class of de- 
mands against the estate. From this judgment defendant 
appeals, and insists that, inasmuch as the statute requires 
in cases of this kind that when an appeal is taken in va- 
cation, it must be taken within ten days after the expira- 
tion of the term of court at which the judgment is 
rendered, and inasmuch as the record in this case shows 
that the appeal was taken in vacation, but does not show 
that it was taken within ten days after the expiration of 
the said February term of the probate court; that the 
appeal was improperly allowed and gave no jurisdiction 
to the circuit court to hear and determine the cause. 
This point is not well taken, it having been ruled by this 
court in the case of City of Kansas v. Clark, 68 Mo, 
588, that an appeal from an inferior court will be pre- 
sumed to have been taken within the time allowed by 
law, when the record ‘shows nothing to the contrary. 
Plaintiff, on trial, offered the son of the plaintiff as 
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a witness, who testified in substance as follows: That 
in the fall of 1881 he went with a man from St. Louis, at 
his request, to help him fix a reaper and binder on An- 
cill’s place; they found the machine under a mill shed, 
and proceeded to fix it; they tightened the screws, put in 
two small wooden braces, and a new spur wheel about 
six inches in diameter, and generally adjusted it. Paschal 
Ancill was present and expressed himself as satisfied. 
The witness said they had found the machine in a bad 
fix; they did no work on the binder; did not put ina 
new knotter; and did nothing except as before stated ; 
the St. Louis man explained the machine to Mr. Ancill, 
and told him it was all right and Ancill was satisfied. 
The plaintiff also put in evidence the following contract, 
signed by the parties thereto: ‘‘This agreement, made 
and entered into by and between H. Reinstadler, of St. 
Louis, and Chas. Feurth, of Cape Girardeau, of the first 
part, and Paschal Ancill, of Scott county, of the second 
part, witnesseth: That the parties of the first part 
agree, by their agent, J. T. Anderson, to put a new knot- 
ter on binder for the harvest of 1882, with the late im- 
provements, malleable castings, and if binder, upon 
trial, does good work, the party of the second part agrees 
to keep said St. Paul binder and pay two hundred and 
fifty dollars for same, and if it fails to fill the warranty, 
then the machine is to be returned to the parties of the 
first part.”’ 

Evidence was offered by plaintiff and received over 
the objection of defendant, tending to show that Ancill 
cut his crop of wheat in 1881 with a self-binding reaper, 
and expressed himself satisfied with it, except that it did 
not bind the wheat well. This evidence was inadmissi- 
ble as plaintiff's cause of action was based upon their 
putting a new knotter on the binder for the harvest of 
1882, and not for that of 1881. 

The above was all the evidence offered by plaintiff 
to sustain their case, and by the above contract the con- 
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ditions precedent to plaintiff’s right to recover were that 
they would put in a new knotter on the binder wi:h 
the late improvements for the harvest of 1882, and if 
the binder, on trial, worked well, Ancill was to keep it 
and pay the price agreed on. The evidence, on the part 
of plaintiff, wholly fails to show a compliance on his 
part with these conditions. The question is not as to 
the weight, but an entire failure of evidence. If the 
evidence had shown that plaintiff offered to put anew 
knotter on the binder with the late improvements, and 
had either been prevented from doing so by Ancill, or 
he had waived his right to have such knotter put on the 
binder, and had accepted the work done on the machine 
as full compliance with plaintiff’s contract, his right to 
recover might be maintained. While the evidence shows 
that Ancill expressed himself satisfied with the work that 
was done on the machine, it does not show that plaintiff 
offered to put in a new knotter, or did any work on the 
binder. . 

Judgment reversed and cause remanded. All concur, 


Weare al., Appellants, v. Lex et al. 


Check: PAYEE: DRAWER. Where the payee to whom a check is de- 
livered by the drawer, receives; it in the same place where the bank 
on which it is drawn is located, he may preserve recourse against 
the drawer by presenting it for payment at any time before the 
close of banking hours on the next day, and if in the meantime the 
bank fails the loss will be the drawer’s. 


Appeal from Carter Circuit Court.—Hon. R. P. OWEN, 
Judge. 
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REVERSED. ; 
Smith & Krauthoff for appellants. 
C. D. Yancey for respondents. 


Brack, J.—Where the payee to whom the check is 
delivered by the drawer receives it in the same place where 
the bank on which it is drawn is located he may pre- 
serve recourse against the drawer by presenting it for pay- 
ment at any time before the close of banking hours on 
the next day, and if, in the meantime, the bank fails, 
the loss will be the drawer’s. Dan. on Neg. Inst., secs. 
1590, 1591 ; 2 Parsons on Notes and Bills, 73 ; Story on 
Bills, sec. 471. Plaintiffs first instruction should have 
been given. Reversedand remanded. All concur. 





GREEN V. Corrigan, Appellant, 


1. Contract, Illegality of. The plaintiff who was the attorney of 
a water works company and was also a member of the local board, 
the latter having power to make contracts and fix the prices for the 
construction of the works, without the knowledge of the company_ 
entered into an agreement with defendant, the contractor for the, 
construction of the works, whereby the plaintiff was to share with, 
defendant in the profits of the contract. Held, that plaintiff was 
in delicto and could not recover of defendant on such contract. 





An exception to the maxim, in pari delicto potior est 
conditio defendentis et possidentis, arises where the parties to the 
transaction, although concurring in the illegal act, are not to be 
regarded as equally guilty in consequence of fraud, oppression, 
imposition or hardship practiced by one party upon the other, 
thereby attaining an unconscionable adva'ntage. 
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Appeal from Jackson Special Law and Equity Court.~ 
A. Cominco, Es@., Special Judge. 


REVERSED. 


The contract of partnership which is the basis of 
this suit is as follows : 

‘Articles of agreement made and entered into 
this tenth day of March A. D., 1874, between Thomas 
Corrigan, party of the first part, and Amos Green, 
party of the second part, witnesseth that said party of 
the second part having obtained for said party of the 
first part, a contract with the National Water Works 
Company, for all work in the construction of water 
works at the City of Kansas, in the state of Missouri. 
It is hereby agreed that in consideration of the advice 
and services so rendered and to be rendered by the party 
of the second part, he is to have one-half interest in all 
profits resulting from said contract and work; also, to 
furnish half of all funds needed. 

‘*Witnesseth our hands, the day and year above 
mentioned. 

: ‘Signed. | THOMAS CORRIGAN, 
“Amos GREEN.” 


Broadhead, Slayback & Haeussler and C. V. Scott 
for appellant. 


(1) If the consideration of a contract, either in 
whole or in part, be illegal it defeats the entire contract 
and it is wholly immaterial whether the contract discloses 
such illegality or it be established by evidence aliunde, 
the principle being the same in either event. Swmaner ». 
Sumner, 54 Mo. 340. (2) Contracts in violation of public 
policy areas illegal, to all intents and purposes, as if they 
were expressly prohibited by statute. When a contract 
involves moral turpitude, is malum in se, courts of 
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equity will not interfere in behalf of a guilty party, even 
when the contract is an executed one and the purpose of 
the action is to compel the other party to disgorge gains 
made under such contract. Willer vo. Marble, 21 Ill. 
152: 23 Barb. 9; 1 McLean, 460. The utmost limit to 
which courts of equity will go is to interfere in behalf of 
the least guilty party against the chief mover in the 
unlawful enterprise, where the offence was malum pro- 
hibitum and not in its nature essentially or necessarily 
immoral or violative of public policy. Aitchen ov. 
Greenbaum, 61 Mo. 110. (3) Where an attorney has 
been retained by one he cannot enforce a contract based 
on services or assistance to an opposite party. Weeks 
on Attys., sec. 120: 'Garrard v. Waddington, 16 Johns. 
486: Herrick vr. Cotley, 30 How. Pr. 208; Peltz vr. Long, 
40 Mo. 5387; McDonald v. Wagner, 5 Mo. App. 56. 
(4) A court of equity will not lend its aid in the division 
of profits derived under a transaction illegal in its nature 
or contrary to public policy, although it has been fully 
executed and the profits are in the hands of one partner. 
Sykes v. Beasdon, 11 Ch. Div. 469 (1879); Wilson . 
Murray, 23 N. J. Eq. 257: Craft v. McConnoughy, 79 
Ill. 346; Todd v. Lafferty, 30 N. J. Eq. 254; King ». 
Winants, 71 N. C. 469; Hitchen v. Greenbaum, 61 Mo. 
110; Pollack’s Principles of Contracts, 244, notes 329; 
Snell +. Dwight, 120 Mass. 9; Wilson v. Fletcher, 7 
Gratt. 1. (4) There can beno partnership in an illegal 
contract. Story on Part., sec. 6; 1 Story’s Eq. Jur., 
secs, 222-240, 


Tichenor & Warner also for appellant. 


(1) The contract let to Corrigan wasa fraud upon 
the company. The fraud was introduced into the same 
at the instance of plaintiff and solely for his benefit. 
(2) This action is not for a settlement of a partnership 
actually entered upon and in which plaintiff put his 
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money, but it is a suit upon an agreement to compel de- 
fendant to divide profits. Plaintiff is asking this court 
to reward him for violating his duty towards his principal, 
the company. (3) Morethan this, so sacred is this claim 
that this court is asked to compel Corrigan not to give 
up plaintiff’s share, to-wit: the raised part of the 
profits, but to give plaintiff one-half of his half of the 
profits, the contract having been repudiated by his com- 
pany for the very act on account of which he is seeking 
areward. (4) The sole consideration of the agreement 
sued upon is a contract malum in se, and one repudiated 
for that reason. (5) Had not plaintiff’s interest in the 
contract been discovered, had the contract not been re- 
pudiated, had the double profits been paid by the cor- 
poration, and been divided as intended, the corpora- 
tion could have recovered back the one-half profits 
so received by plaintiff. If plaintiff can recover, then, 
under the circumstances just named, plaintiff would have 
been entitled to recover one-half of the profits received 
by Corrigan on account of his having been compelled by 
the company to disgorge. (6) It seems there were two 
profits contemplated by the contract with the corpora- 
tion, one-half of them legitimate and deserved, and the 
other half illegitimate and fraudulent. Corrigan was to 
get his half for the risk he assumed upon the contract 
and for money invested and work done. (Green was to 
‘*stand in’’ as tothe other half in order to get his pay 
for other matters. (7) The contract to be carried out by 
the so-called partnership was a fraud on the company 
and on that account void. Story on Contracts, sec. 582; 
Todd v. Rafferty, 30N.J. Eq. 259; Farley v. Railroad, 
14 Fed. Rep. 114; Sykes v. Beasdon, 11 Law Rep. (Ch.] 
195; Snell v. Dwight, 120 Mass. 9; Aing v. Winants, 
71 N.C. 469; Fletcher v. Watson, 7 Gratt. 1; Allee o. 
Fink, 75 Mo. 100; Bierbauer v. Worth, 5 Fed. Rep- 
337 ; Parkersburg v. Brown, 106 U. §. 503. ' 
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R. O. Boggess for respondent. 


(1) The appellant held no such relation to the 
water works company or to any of the persons doing 
business in its name as to entitle him to complain of 
any dereliction of duty or want of fidelity on the part of 
respondent in his relations to said company as its at- 
torney or otherwise. Buford v. Packet Co., 3 Mo. App. 
159; Chapman v. Callahan, 66 Mo. 290; McIndoe »v. 
City of St. Louis, 10 Mo. 575 ; Chambers v. City of 
St. Louis, 29 Mo. 548; Henry County v. Allen, 50 Mo. 
931; National Bank »v. Matthews, 98 U. 8. 621; 
Thornton. National Exchange Bank, 71 Mo, 221, 228-9 ; 
Shewalter vr. Pirner, 35 Mo. 219; Martindale v. Rail- 
road, 60 Mo. 508; Gold Mining Co. v. National Bank, 
96 U. S. 640. (2) The respondent and appellant made 
the contract out of which this litigation has arisen un- 
derstandingly and whether it was legal or illegal, moral 
or immoral, in consonance with or contrary to public — 
policy, its objects and purposes having been consum- 
mated. In its consummation appellant has received and 
now has in his possession a large sum of money which, 
under the circumstances, belongs to respondent. Ains- 
man v. Parkhurst, 18 How. 289; McBlair v. Gibbs, 17 
How. 233; Bartlell vo. Holbrook, 1 Gray. 114; Wilder 
v. Adams, 2 W. & M. 329; Armstrong v. Toler, 11 
Wheat. 258. 


Amos Green and H. M. Withers also for re- 
spondent. 


(1) The contract on its face constitutes the parties 
equal partners, under the law as laid down by text writers 
and expounded by numerous decisions of the Supreme 
Court of Missouri as well as those of other states. Collyer 
on Partnership, ch. 1 and sec. 1; Story on Partnership, 
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sec. 18, note 3; also secs. 20, 21, 22, 23; Lengle v. Smith, 
48 Mo. 276; Wear v. Johnson, 1b. 234; Whitehead ». 
Shikle, 43 Mo. 537; Brownley v. Hiliot, 38 New Hamp- 
shire, 287; Freeman v. Bloomfield, 43 Mo. 391; Lucas 
el al. v. Cole et al., 57 Mo. 143 ; Stevens v. Faucet, 24 
Ill. 483; Berthold v. Goldsmith, 24 Howard, 541. (2) A 
silent partner stands in the same position as any other 
partner and his rights and liabilities are the same, 
Harvey v. Varney, 98 Mass. 118; Parsons on Part. 47, 
57; Parsons on Mercantile Law, 167. (3) If a contract 
contains different and advisable consideratioas or cove- 
nants, some of which are legal and others illegal, the 
court will reject the illegal and sustain the legal and 
uphold this contract. 2 Chitty on Contracts (11 Ed.) 
1001, 1002; Peltz ef al. ». Hichele, 62 Mo. 171; United 
States v. Bradley, 10 Peters, 393; Presbury v. Fisher 
and Bennett, 18 Mo. 50; Koontz vr. Hannibal Savings 
and Insurance Co., 42 Mo. 126; Workman rv. Campbell, 
46 Mo. 305. (4) An attorney or agent is not under disa- 
bility to contract in regard to matters in which the prin- 
cipal or client is interested while the relations exist and 
such contracts are not in law void; but may be avoided 
by the client or principal where their rights are affected, 
or they may elect to hold the attorney or agent as a 
trustee, or when damage has accrued an action will lie at 
the instance of the client or principal. But such con- 
tracts can only be avoided by the injured party and are 
good as toall others ; no third party can take any ad- 
vantage of them, not even the assignee of a client; the 
relation is purely personal, and if the party, client or 
principal take no step to avoid such contract no one else 
can. Perry on Trusts, sec. 203, 206, 198; 2 Chitty on 
Contracts, 1037 (11 Ed.); Wharton’s Treatise on Agents, 
p. 578, sec. 576; Brown v. Mali, 42 Md. 513 ; McMahon 
v. Smith, 6 Hesk. (Tenn.) 167. Whena client or prin- 
cipal permits an attorney or agent to accept and retain 
interest more or less conflicting with those of the client, 
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or the relation he sustains to the client, without ob- 
jecting when it became known to them, they are estopped 
from disputing them. Wharton on Trusts, sec. 375; 
Marsh v. Whitman, 21 Wallace, 178. Whenan attorney 
purchases adverse to interest of client, assignee of client 
cannot set it up. Cowen v. Bennett, 18 Mo. 257; Reid 
». Mullins, 48 Mo. 344; Bigelow on Frauds, 222; 
Kitchen v. Railroad, 69 Mo. 224; Twinlick Oil Co. ». 
Marbury, 1 Otto, 557. (5) A stranger or person not in 
pari delicto cannot take advantage of a fraud upon a 
third party. Reid v. Mullins, 48 Mo, 344; Chitty on 
Contracts (11 Ed.) 1037. (6) A contract is not void as 
against public policy, unless it affects the state or the 
public. 2Chitty on Contracts (11 Ed.) 982. 


Henry, C. J.—This action was commenced in 
the Jackson county special law and equity court to 
compel a settlement of an alleged partnership between 
plaintiff and defendant in the construction of the Kansas 
City water works. The petition alleges that defendant 
entered into a contract with the National Water Works 
Company, of New York, for furnishing the materials 
and doing said work at certain stipulated prices, and 
subsequently by a written agreement between him and 
the plaintiff the latter became defendant's partner in the 
work. It then alleges the completion of the work. 
That the actual cost including materials was $109,020, 
but that at the contract prices it amounted to $214,- 
109.61. That defendant received payments as the work 
progressed and on a final settlement received $51,090 
instead of $102,000 then due. That the settlement was 
made with Mastin, the financial agent of the company, 
between whom and defendant it was then fraudulently 
agreed for the purpose of cheating and defrauding 
plaintiff that Mastin should retain $51,000 which was to 
be concealed and was concealed from plaintiff for a long 
timeafter. That defendant on receipt of said $51,000 
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gave Mastin a receipt in full to enable Mastin to charge 
the full amount of $102,000 -in his settlement with the 
water works company. That subsequently Mastin set- 
tled with that company and with this defendant on that 
basis. ete. Plaintiff claims one-half as his share of said 
$51,000 and also one-half of 50,000 alleged to have been 
previously received by thedefendant with interest, which 
he charges were the net profits on the contract. 

The defendant's answer contains a specific denial of 
all the material facts alleged in the petition. States 
that the net profits received by him did not exceed 
$20,000. That plaintiff, as attorney for the water works 
company, fixed the prices to be paid for the work. And 
that those prices were unreasonable. That he was forced 
to make the deduction of $51,000 from contract prices 
by reason of plaintiff ’s advice to the company ; and for 
a further defence admitted the execution of the agree- 
ment relied upon by plaintiff as a partnership agreement, 
but alleges that it was illegal and void because Green 
was then the attorney of the water works company, and 
his duty to that company forbade his making such a 
contract. That it was his duty to advise that company 
whether the contract between Corrigan and that company 
was wise and prudent in its provisions and details, and 
that in making said contract plaintiff acted without the 
knowledge or consent of said company. The replica- 
tion was a specific denial of all the allegations in the 
answer. On a hearing of the cause before a_ special 
judge there was a finding for plaintiff and a judg- 
ment in his favor for $30,285.71. 

On the trial plaintiff introduced in evidence the 
written agreement between him and Corrigan. Also 
testimony tending to prove that he aided and assisted in 
the work ; various payments made to Corrigan on ac- 
count of the work. Denied in his own testimony that 
he was the attorney of the waterworks company. And 
generally testimony was introduced by plaintiff tending 
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to establish the facts alleged in the petition. In his own 
testimony he stated that the water works company, in fact, 
had no interest in the work, and never put anything into 
them, but permitted certain parties to build the works in 
jtsname. That those parties were himself, John J. and 
Thomas Mastin, of Kansas City, and Donnell, Lawson & 
Company, of New York. Plaintiff read in evidence the 
deposition of defendant in which he testified that he had 
an understanding with Mastin as soon as the water works 
erdinance was passed by Kansas City, that he, Corrigan, 
should have the work and that Green told the defendant 
that he wanted him to make $25,000, which was less than 
he usually fhade on such contracts. That Green told him 
that ‘the understanding was, he was to stand in with 
me, Donnell, Lawson & Company were to make their 
profits by commissions on the sale of first mortgage 
bonds, and the Mastins by loaning the money at two 
per cent. per month.’ ‘‘Green said this was the un- 
derstanding among all the parties. Green said he 
thought he could control the fixing of prices.” 

Corrigan also testified that he supposed the profits, 
as he settled with Mastin, were from $36,000 to $37,000. 
Mr. Green did not, in his testimony, contradict the above 
statement made by Corrigan as to his representation to 
Corrigan. And in his written argument filed in this 
court he says: ‘*The prices in the contract were fixed 
on consultation at what they were for ‘he express pur- 
pose and with the understanding among all partners 
that in consequence of the risk taken, and a large 
margin to be carried for the company the contractor was 
to have liberal prices. And the great reduction in the 
prices of labor and material which took place during the 
spring and summer of 1874 left the margin of profit 
larger than it otherwise would have been. The company 
approved the prices with full knowledge, nothing about 
them being concealed or misrepresented,”’ ete. 

Mr. John J. Mastin contradicted Mr. Green; testi- 
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fied that he had nothing to do with fixing the prices for 
the work. That Green, the engineer and Corrigan tixed 
the prices. That when Corrigan came for a settlement 
he told Corrigan that the contract was fraudulent and 
he did not intend to pay it. That he did not know that 
Corrigan and Green were partners until long after they 
became partners. Mr. Mahan testified that ‘J. J, 
Mastin, Green and himself were by resolution constituted 
a local board at Kansas City with power to make all 
contracts for the construction of the water works. Col, 
Green was a little more liberal in his contracts than he 
should have been, and I[ objected to some of the prices 
in contracts let by him and they were sometimes modi- 
fied and lowered. The letting of most of the contracts 
at Kansas City was left to him, as he was better ae- 
quainted with prices than I was. Having co-authority 
with him he made most of the contracts which were 
sometimes modified and afterwards approved by the local 
board. Col. Green made the contract with Corrigan, 
as one of the executive committee ; stated that he knew 
the prices of work in Kansas City better than I did as I 
was a stranger there, and that he would make the con- 
tract with Corrigan and submit it, which he did, with 
prices for the different characters of work, all made up. 
‘I objected to some of the prices and stated to him that 
they were entirely too high. After considerable discus- 
sion he stated that at those prices Corrigan would not 

ake over $25,000 on the whole contract. I was satis- 
fied that with a contract of that magnitude a man ought 
to make $25,000, and, therefore, consented toa ratification 
of the contract.”’ 

That the other parties, associated as partners with 
Mr. Green in the water works enterprise, were ignorant 
of the arrangement he had made with Corrigan is clearly 
established by the evidence. To.this effect is the testi- 
mony of Mastin and Corrigan; and Green, in a letter fo 
Corrigan July 4, 1876, with respect to the contract 
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Corrigan had with the water works company to con- 
struct the works, used the following language: ‘* There 
is a still more dangerous question going to the validity 
of the entire contract as against the company. That I 
will call your attention to when I see vou.”? Again in 
the same letter: ‘*The company are not at present 
aware of the facts, but may at any time discover them.”’ 
What facts are these alluded to’ Evidently, the facts 
that Green had become a co-partner with Corrigan in 
the work, and inthe interest of himself and Corrigan, 
was mainly instrumental in fixing the prices for the 
work. That the relations between him and Corrigan were 
studiously concealed from his co-partners the testimony 
leaves no doubt. That he controlled the prices Corrigan 
was to receive for the work is expressly testified to by 
Mahan. That those prices were enormously excessive is 
apparent fromthe claim he makes in his petition, and 
that it was a frand upon his company does not admit of 
question. He testified that he was not the attorney of 
the National Water Works Company, except nominally ; 
and yet he claimed against that company for services as 
its attorney $5,000 to June, 1874, $5,000 additional for 
each of the years 1874, 1875, 1876, and $5,000 for extra 
or special services in 1877, aggregating $25,000, certainly 
a very liberal allowance toa mere nominal attorney. 
But the water works company was, in the construction 
of the Kansas City water works, but a nominal party, 
as Mr. Green testified. Nothing that it had, but the 
name, was used, and in making those charges and per- 
forming the professional services for which they were 
made, it is likely that they were in fact rendered to 
his co-partners who were his real, while the water 
works company was his nominal, client. The evidence 
in this case is very voluminous and it would fill a vol- 
ume of our reports. I cannot, therefore, do much more 
than state conclusions fairly to be drawn from it. 

VoL. 87—24 
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The contract between Corrigan and Green was made 
in fraud of Green’s co-partners (the Mastins and Don- 
mell & Lawson) if made without their consent. , Spinks 
«#. Davis, 32 Miss. 152; Valentine v. Stewart, 15 Cal. 
387. Green stood to them in the double relation of co- 
partner and counsellor and attorney. It is arule of law 
recognized by this court that where parties to a contract 
are in pari delicto, one of them shall not avail himself of 
the fraud in the contract to prevent the other from re- 
covering his share of the profits, after the contract is 
executed, if the other ‘‘can make out his case otherwise 
than through the medium and by the aid of the illegal 
transaction to which he himself was a party.’’ Broom’s 
Legal Max. 645: Aitchen v. Greenabaum, 61 Mo. 116; 
Tlunter +. Whitehead, 42 Mo. 524. But, ‘‘in cases 
where both parties are in delicto, concurring in an il- 
legal act, it does not always follow they stand én pari 
dclicto, for there may be and often are very different 
degrees in their guilt.”” Story’s Eq., sec. 300. The maxim, 
“:in pari delicto potior est conditio defendentis et 
possidentis,” is not of universal prevalence. Another 
exception arises where the parties to the transaction, 
although concurring in the illegal act, are regarded as 
not equally guilty in consequence of fraud, oppression, 
imposition or hardship practiced by one party upon the 
other, thereby attaining an unconscionable advantage.” 
Kitchen o. Geenabaum, supra. 

In the case at bar, the parties are not in pari delicto. 
Green’s conduct was not only a fraud upon his co- 
partners, but by false and fraudulent representations, 
that it was understood betwixt him and his co-partners 
that he might stand in with Corrigan, he induced the 
latter to admit him to share in the profits of the contract 
Corrigan had with the water works company, Green 
having fixed prices for the work which would yield 
enormous profits ; and fixed them, it is fairly inferable 
from the evidence, with a view to his sharing with Cor- 
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rigan in the profits. But when Corrigan had a settle- 

ment with Mastin, the financial agent of Green's com- 
pany, Mastin having discovered the fraud repudiated the 
contract and paid to Corrigan $50,000 less than the con- 
tract price for the work. Canit be said on the above 
state of facts that Green and Corrigan are in pari 
delicto? If the facts were as represented to Corrigan 
by Green, Corrigan neither perpetrated nor participated 
in any fraud. If Green’s associates were willing to let 
him stand in with Corrigan, Green was guilty of no 
fraud ; but when it is shown that there was no such 
agreement between Green and his partners he is the only 
guilty party tothe contract he seeks to enforce. Cor- 
rigan committed no fraud in admitting Green to share 
in his profits, unless he confederated with Green to 
procure by fraud enormous prices for the work, and 
the only evidence of such confederacy are the facts 
that he admitted Green to share the profits, and Green 
did obtain exorbitant prices for the work. It is to be 
borne in mind, however, in this connection, that there 
is no charge in the pleadings of such fraud against 
Corrigan. , 

If it is true, and the testimony leads me to that 
conclusion, that Green induced Corrigan to believe that 
he had the consent of his co-partners to stand in with 
Corrigan, I cannot see where, either in his contract 
with the water works company or with Green, he com- 
mitted or participated ina fraud. The main features of 
this case distinguish it from all those cited by respondent 
in his brief ; nor is it like any of the cases cited by 
appellant’s counsel. We do not now controvert the 
doctrine announced in the cases cited by respondent, 
with which Aitchen c. Greenabaum and Hunter v. 
Whitehead, supra, are in line, although some of them 
carry it so far as almost to amount to judicial sanc- 
tion and protection of fraud. Those cases are, how- 
ever, inapplicable to this. I am satisfied that no case 
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ean be found with such features as are presented in 
this, where the defendant has been denied the right 
to set up the fraud of the plaintiff as a defence to 
his action. Corrigan had the right to get the highest 
prices for his work in a contract with a company 
which had undertaken it. He sustained no relation to 
the water works company, or the parties who were using 
its name, which made it a fraud for him to procure the 
best prices he could induce them: to give him for his 
work, and there is no charge in the pleadings, or tes- 
timony on the trial, proving that he used any other un- 
fair means to get exorbitant prices, except his association 
of Green with him in the contract, and that was nota 
fraud on his part upon Green's partners if they were 
consenting to it as Green represented, or if Corrigan 
believed Green’s statement that they were consenting to 
it. It is not alleged by plaintiff that Corrigan partici- 
pated in any fraud upon the company. The only fraud 
alleged against Corrigan relates to his final settlement 
with John J. Mastin, the financial agent of the water works 
company, or, rather, the financial agent of the company 
composed of the Mastins, Green and Donnell, JLawson & 
Company. Fraud, if proved, cannot affect the contract 
between Corrigan and the water works company, or the 
contract between Green and Corrigan. 

But respondent contends that the question of 
whether the parties were in pari delicto was not raised, 
either by the pleadings or the evidence. Defendant in his 
answer averred the relations existing between Green and 
the water works company, and alleged the invalidity of 
the contract made between him and Corrigan. All the 
evidence in relation to Green's fraud in making that 
contract and all that relating to his conduct in fixing the 
prices for the work was admitted without objection. 
Plaintiff read Corrigan’s deposition in his own behalf, in 
chief, in which the testimony first appears as to Green’s 
representations to him that he ‘‘ Green was to stand in 
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with him,’ ete. Corrigan testified as a witness at the 
trial and repeated it without objection, and no evidence 
offered to prove fraud against Green was objected to by 
him. The representations made by Green to induce 
Corrigan to make the alleged partnership agreement 
were a part of the res gestae, admissible in evidence as a 
circumstance to show Green’s fraud in the transaction, 
and, while admissible for that purpose, it also shows 
that, even if Green, under the pleadings, could intro- 
duce evidence to prove Corrigan guilty of any other 
fraud than that specifically charged, with regard to Cor- 
rigan’s settlement with Mastin, he was far less guilty 
than Green. 

It is true that Corrigan did not specifically plead that 
he was not in pari delicto with Green. If he had, he 
would have admitted his guilt when he was charged with 
none. No fraud was charged against Corrigan by 
Green, either in his contract with Green, or in that with 
the water works company. Green denied, throughout 
his pleading, and in his testimony that there was any 
fraud in either contract. The only charge of fraud was 
made against Green and on that Green took issue and 
the evidence on that issue was relevant. The testimony 
which shows that Corrigan was not equally guilty 
with Green, if it shows any fraud on the part of Corrigan 
at all, was inseparably connected withthe proof of fraud 
against Green, was not objected to at the trial, and was 
fairly before the court for its consideration. 

The issues and testimony in this cause are of a char- 
acter which compel the use of terms which are dispar- 
aging to the party to whom they are applied, and we 
would abstain from using them if possible, and only 
employ them in the light of the pleadings and the tes- 
timony. 

The judgment is reversed. 
concur. Sherwood, J., concurs in the result. 
J., having been of counsel, not sitting. 


Norton and Ray, JJ., 
Black, 




















———e ee ee 





374 SUPREME COURT OF MISSOURI, 





. = -— 


The State ex rel. v. The St. Louis Court of Appeals. 





———» 


SuEeRwoop, J., ConcurrtnG.—I concur in reversing 
the judgment; but I do not concur in some of the ob- 
servations in the foregoing opinion. Ever since this 
cause was argued the first time in this court [ have been ° 
of opinion that on the facts contained in the record the 
plaintiff had no standing in court and the re-argu- 
ment of the cause has only confirmed me in’ my original 
view of the matter. Ifthe parties are (yn pari delicto, 
it is clear the plaintiff cannot recover. And, on principle, 
it is unimportant when or at what stage of the trial the 
delictum appears, for whenever it does appear it taints 
the whole transaction from centey to periphery ; and 
precludes any recovery on behalf of either party. On 
the theory of the majority opinion, however, as Corrigan 
was in no fault; as his hands were clean, there is no 
margin for invoking the maxim referred to or of dis- 
cussing it in any one of its numerous aspects. But it 
does not help Green because the maxim is improperly in- 
voked here; for he being jn delicto, it matters not that 
no one else participates therein. In either case public 
policy forbids any recovery by him. If he could not 
recover when the other party as well as himself is in 
fault, then @ fortiori he cannot do so when he alone is in 
fault. 


Tne Srate ex rel. Lucas ef al. v. Tue Str. Lovis Court 
OF APPEALS. 


1. Mandamus. While mandamus is the appropriate remedy to set 
the machinery of a court in motion, yet it will not direct the per- 
formance of any particular judicial act. 


2. ———. Mandamus will not lie to compel the St. Louis court of ap- 
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peals, on an appeal to it, from a judgment awarding an execution 
against a stockholder in a corporation, to proceed to determine the 
propriety of the judgment, although such court erroneously affirmed 
the judgment on the ground that the motion was not preserved im 


the bill of exceptions, although contained in the transcript. 





Mandamus. 


Writ DENIED. 


W. #H. Clopton for relator. 


(1) The statute does not require such motions to | 
be in writing. R.S8., sec. 736. (2) The motion for judg- | 
ment is not filed for the purpose of reviewing the pro- 
ceedings of the circuit court in rendering judgment 
against the B. & D. Bank in favor of Kohn, and is dif- 
ferent in every essential part from a motion for a new 
trial. (3) The evidence having been preserved by bill of 
exceptions, and thus made part of the record, and an ex- 
ception having been saved to the order for execution, 
and the order (judgment) having been thus made part of 
the record, there is enough before the court for a review 
of the tinding of the circuit court. (4) It has been the 
uniform practice of the profession, in preserving excep- 
tions to the proceedings under this motion, to treat it as 
an independent proceeding. (5) This is a proceeding by 
motion ; it differs from a proceeding by petition. 


H. I. D’ Arey and J. P. Maginn for respondent. 


(1) The motion not being in the bill of exceptions, 
there is nothing before this court for review. United 
States v. Gamble, 10 Mo. 457: Chrisly v. Myers, 21 Mo. ; 
112; Hannibal v. Railroad Co., 37 Mo. 338; Corby ». | 
Tracy, 62 Mo. 512; Jefferson Cily v. Opel, 67 Mo. 395; i 
McCarthy v. McGinnis, 76 Mo. 344; Insurance Co. v. 
Hill, 12 Mo. App. 148; Ober v. Railroad Co., 13 Mo. 
App. 84; Bank vo. Fletcher, Mo. App. No. 2902; State 
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v. Gee, 79 Mo. 313. And a motion against a stockholder 
is just as much a motion as any other motion. Webber 
vt. Hlumphreys, 5 Dillon, 322. (2) If the case were to be 
reviewed the judgment should be affirmed ; as, whether 
the distributees of the Lucas estate have title to the stock 
or not, the defendants having tried to work a fraud on 
the statute by preventing the passing of the title, are 
estopped to claim that they did not succeed in retaining 
it. Lowell on Transfer of Stock, 88; 1 Lindley on Part- 
nership, 128 (top) Ed. Ewell: Zuylor ¢v. Tuylor, L. R. 
10 Kg. 477: Bowden v. Johnson, 107 U.S. 261; Thomp- 
son on Stockholders, p. 150, sec. 129. (3) The defendant 
is liable, even if there was distribution; and_ that, too, 
for the whole amount. The policy of the statute does 
not require a creditor to proceed against each of several 
co-owners of stock for his fractional proportion as shown 
by private agreement among themselves. 1 R.S., see. 
737: Jusurance Co. ¢. Hill, 12 Mo. App. 148; Bray ». 


Seligman, 7 Mo, 31. 


Biack, J.—Kohn recovered judgment against a cor- 
poration. After execution returned wi//a bona, lie filed 
his motion for execution against the relators, Lucas & 
Johnson, owners of unpaid stock. From the judgment 
awarding an execution against them, they appealed. 
The court of appeals affirmed the judgment on the ground 
that the motion was not preserved in the bill of excep- 
tions, though contained in the transcript. 

Mandamus is the appropriate remedy to set the ma- 
chinery of the courts to which it is addressed, in motion, 
but it will not direct the performance of any particular 
judicial act. The subordinate tribunal will be left free 
to give its best judgment. The scope and province of 
the writ is to prevent a failure of justice from delay or 
refusal to act, when addressed toa court acting judicially. 
State ex rel. Adamson v. Lafayette County Court, 41 
Mo. 222; Zrainer, elc., v. Porter et al., 45 Mo. 338, Nor 
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will it lie to correct the errors of inferior tribunals by 
annulling what they have dorfe erroneously. Dunklin 
(o. v. District Court, 23 Mo. 453; 1 Den. 644; 20 Wend. 
658; 10 Pick. 244. 

Still, the contention is that the court of appeals re- 
fused to go into the merits of the case depending before 
it, because of an erroneous view of a matter of practice 
preliminary to the consideration of the cause, and that 
in such cases mandamus will lie. One of the cases cited 
jn support of relators’ position, is that of State ex rel. 
Huey v. Cape Girardeau Court of Common Pleas, 7%: 
Mo. 560. There the court ordered the cause *‘dropped 
from the docket.”’ That wasa refusal to proceed to final 
judgment, and the writ was awarded on the general prin- 
ciples before stated. The same may be said of Cowan v. 
Fulton, J., 23 Gratt. 579. The distinction contended 
for was recognized in Castello ¢. St. Louis Circuit Court, 
28 Mo. 259, which was a proceeding under a statute to 
contest the election of an officer, and it was held, Scott, 
J., dissenting, that if the circuit court declined to go 
into the merits of the cause because of a want of the 
statutory notice, that presented a preliminary question 
of law which could be reviewed by mandamus, and if the 
court called for a notice not required a peremptory writ 
should go. 

Whatever there may be in the distinction, or excep- 
tion to the general rule, it can have no application in 
this case. Here the cause, by due course of law, went 
to the appellate court. That court took cognizance of 
the case and proceeded to dispose of it. The first mat- 
ter for determination was to ascertain what questions 
were presented by the record. That involved a consid- 
eration of the sufficiency of the bill of exceptions, and 
the judgment in that respect called for the deliberation 
of the court the same as any other question arising in 
the cause. It was an essential step in the case. While 
the question thus far considered was suggested rather 






































378 SUPREME COURT OF MISSOURI, 








a gn gg i 
Price v. Estill. 








than urged in argument for respondent, yet it is not to 
| be overlooked, and whilé, in the opinion of this court, 
| the motion for execution against a stockholder should be 
treated as a part of the record without being copied into 
the bill of exceptions, still, for the reasons before stated, 
a peremptory writ is denied and demutrer sustained, 
The other judges concur. 








Price ef al., Appellants, v. Esriuw ef al. 


1. Equity: MISTAKE OF Law. A court of equity will not relieve 
against a mistake of law, unmixed with a mistake of fact. - 


SETTING ASIDE DEED OF TRUST. A trustee of an estate. held 
under a will in trust for the testator’s children, without authority 
therefor, encumbered land belonging to it with a deed of trust to 
secure a loan made to him individually and afterwards:took credit 
for the amount of the loan against the children in his settlement 
as their guardian. Held, that in an action by the wards to cancel 
the deed of trust, because made without the authority of the will, 
they would not be required as a condition for the relief sought.to 
refund the amount of the loan to the purchaser under the deed of 
trust. 





Appeal from Pettis Circuit Court.—Hon. Jouy P, 
STroTHER, Judge. 





REVERSED. 


(1) Chilton made the loan understanding it to be to 
Courtney individually and not to or for the trust estate. 
He did not even loan the money for the purpose of pay- 
ing off Moore’s lien, although Houston, his agent, claims 
that he knew that Courtney intended to use it for that 


G. P. B. Jackson for appellants. | 
| 
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purpose. Still, if Chilton had made the loan for that 
express purpose, he would not be entitled to the relief 
given by the court below. One loaning money to pay 
off a vendor's lien, and which is used for that purpose, 
is not entitled to be subrogated to the lien. Wooldridge 
». Scott, 69 Mo. 669; Dormer v. Miller, 15 Wis. 612; 
Barber v. Lyon, 15 Towa, 37. Under such circumstances, 
the lender is a mere volunteer. (2) In making the deed 
of trust to Houston, Courtney pretended toact as ‘‘execu- 
tor’ of Price, when he had long ceased to be such. 
Those who dealt with him were bound to know the ex- 
tent of his powers, and the nature of the title held by 
him. If the alleged power does not exist, they take 
nathing. McClure v. Logan, 59 Mo. 234-7. The deed 
to Courtney led to the fact that he did not hold as 
“executor,” and the investigation, which common pru- 
dence demanded, would lead to full knowledge of the 
condition of the trust property. Brush o. Ware, 15 
Peters, 113-14. And when Estill took the note, secured 
by the pretended deed of trust, he was affected with 
notice of all such matters. Brownlee ». Arnold, 60 Mo. 
78; Dan’l Neg. Inst., sees. 156 and 835. Persons deal- 
ing with trustees, at a considerable distance of time, 
without an apparent reason for raising money, are under 
some obligation to inquire into the bona fides of the 
trustees, where the latter are merely trustees, and not 
entitled to the estate. Hill on Trustees, p. (363) 553 
note. The heir is not in privity with the executor—for 
he does not claim under him—and is not estopped 
by his acts or declarations. Bigelow on Estop. 78-9. 
(3) The evidence shows that Courtney, at the time he 
borrowed this money, had a large amount of money and 
other property belonging to these heirs, in his hands, 
and had, also, used a large amount for his own purposes ; 
he never brought the money, borrowed from Chilton, 
into the trust fund, but he charged against the heirs in 
his settlements the amounts paid to Moore, thus show- 
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ing that it was taken out of or charged against that 
which he held of the trust fund. (4) The decree of the . 
lower court is wrong in that it compels the heirs to pay 
the above sum twice. Therefore, Estill should not be 
subrogated to Moore’s lien. McGinnis’ Appeal, 16 Pa. 
St. 445. In all cases permitting relief similar to that 
given in the decree of the lower court, the facts showed 
a sule made and avoided by some irregularity of proceed- 
ing or mistake of fact (but where the powers to sell ex. 
isted, if it had been properly executed), and also that 
the purchaser had paid his money without any notiée or 
suspicion of infirmity in his title. A purchaser with 
notice is not entitled to compensation for improvements, 
Dart v. Hercules, 57 Il. 446; Davidson v. Barclay, 63 
Pa. St. 406; Cannon v. Copeland, 43 Ala. 252; Cook ». 
Craft, 3 Lans. (N. Y.) 512. There is a clear distinction 
between the want of power and the defective execution 
of a valid existing power ; a mistake or ignorance as to 
these would be, in the one case, of law ; in the other, of 
fact. Equity may relieve in the latter, but never in the 
former. Hampton v. Nicholson, 23 N. J. Eq. 234; 
Shinn v. Budd, 14 N. J. Eq. 234; Branham ov. Mayor, 
etc., 24 Cal. 585. 


Draffen & Williams for respondent, Estill. 


(1) The debt due Moore was a lien upon the land 
in controversy. The title was held by Courtney, as 
trustee for the Price heirs, subject to said lien. In 
order to redeem it, Courtney, as such trustee, borrowed 
the money from Houston, as agent for Chilton. The 
plaintiffs, having received the benefit of the money, 
cannot be granted equitable relief, except upon condi- 
tion that they do equity, themselves. They will not be 
permitted to enjoy the benefits of the transaction, and 
repudiate the obligation created. The money was ad- 
vanced upon what the parties understood to be a valid 
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deed of trust, in favor of Chilton, and was used to pay a 
a debt, confessedly a lien upon this land, and for which 
the trust estate was bound. This creates a clear equity 
) in favor of the respondent, Estill, to be reimbursed the 
amount so used. Valle’s Heirs v. Fleming’s Heirs, 
29 Mo, 152; Shroyer v. Nickell, 55 Mo. 264; Jones ». 
Manly, 58 Mo. 559; Schafer vw. Causey, 76 Mo. 365; 
Bagby v. Emmerson, 79 Mo. 139; Gilbert v. Gilbert et 
al., 39 Iowa, 657; Levy v. Martin, 48 Wis. 198; McGee 
». Wallis, 34 American Rep. 484; Hverston vo. Central 
Bank of Kansas (Supreme Court of Kansas, 1885, 
not reported). (2) The will in this case was sufficient to 
confer the power to mortgage. Hill on Trustees, sees. 
476 and 355; 1 Jones on Mortgages (2 Ed.) sec. 129; 
Starr v. Moulton, 12 C. L. J. 189; Carter v. Bank, 36 
Amer. Rep. 338. 


Norton, J.—Hugh M. Price died in Pettis county 
in the year 1873, leaving a will by which he devised all 
of his estate real and personal to Peter Courtney in trust 
for the testator’s children. Said Courtney was also by 
said will named as executor, and was also empowered to 
actas guardian and curator for the minor children of 
said Price. While the will invested the said Courtney 
with very large powers in reference to loaning and 
investing the money of the estate and selling and con- 
veying the real estate of the testator, the power to 
encumber the estate by mortgage was not given. It 
appears that said Courtney, as executor, took charge of 
the estate and made his final settlement as such on the 
thirty-first of August, 1876, at which time he was by 
order of the court discharged as executor. It appears 
that Courtney, during his executorship, loaned two 
thousand dollars money of the estate to one S. B. Hoss, 
and to secure the same took a deed of trust on certain 
lands (the subject matter of controversy in this suit) and 
that Hoss, having made default, the land was sold and 
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purchased by said Courtney, to whom, as guardian and 
curator of the heirs of H. M. Price, deceased, the land 
was conveyed ih September, 1876. In his final settle. 
ment Courtney took a credit for the $2,000 so loaned, 
stating that he had been compelled to buy the land 
taken as a security for the loan. 

It appears that afterwards on the twenty-ninth day 
of January, 1878, said Courtney as ‘‘executor and trus- 
tee of H. M. Price, deceased,’’ conveyed by deed of 
trust to F. Houston, trustee, for V. T. Chilton, the said 
land so bought of Hoss to secure the payment of a note 
described in said deed as follows: 


** 5900.00. SepaxiA, Mo., January 29, 1878. 
‘*Three years after date, | promise to pay to the 
order of V. T. Chilton nine hundred dollars, for value 
received, with interest from date, at the rate of ten per 
cent. per annum, payable annually at the end of each 
year, from this date to-wit: Ninety dollars each day, 
on the twentieth days of January, 1879, 1880, and 1881; 
and if the interest be not so paid annually, when due, 
as aforesaid, then it shall become as principal, and bear 
the same rate of interest, and this note both principal 
and interest shall then become wholly due and payable. 
** (Signed) PETER CouRTNEY.” 








It also appears that default having been made in 
the payment of said note, Houston, the trustee, sold the 
land and conveyed it to defendant, Estill, who purchased 
it at said sale. The plaintiffs, who are the children and 
heirs of said H. M. Price, deceased, brought this suit 
setting up, substantially, the above state of facts, and 
further alleging that at the time said deed of trust was 
executed by said Courtney to Houston, he had no 
authority to borrow money for these plaintiffs and 
encumber their real estate ; that the money borrowed of 
_ Chilton by Courtney was a transaction of his own and on 

his own account and that he was at the time largely 
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indebted to the plaintiffs. The petition concludes with 

a prayer asking the court to set aside the sale made 

to Estill and declare the deed made to him by Houston 

yoid, as well as the deed of trust from Courtney to Hous- 

ton, as trustee for Chilton. 

The defendant, Courtney, filed no answer but made 
default. Defendant, Estill, in his answer set up sub- 
stantially as a defence to plaintiff’s action, that at the 
time defendant. Courtney, took a deed of trust on the 
Jand in controversy to secure the loan of two thousand 
dollars made by him to Hoss, that one Moore held a 
prior lien on said land for the payment of $3000, which 
suid Hoss owed Moore; that in order to pay off said 
prior incumbrance and secure the Jand for the heirs of 
Price, said Courtney borrowed the said sum of nine 
hundred dollars of Chilton, and executed the said deed 
of trust to Houston to secure its payment; that $855.90 
of the money so borrowed was paid to said Moore to re- 
lieve the land of said prior lien; that defendant pur- 
chased the said note long before its maturity for full 
value and without notice of any equities or defence 
against the same in favor of plaintiffs or the estate of 
said Price. 

The court, in its decree, found that the deed of 
trust made by Courtney to Houston was void for want 
of power in Conrtney to make it; but further decreed 
that the money borrowed by him was a charge on the 
Jand and directed it to be sold for its payment. From 
this judgment the plaintiffs appeal, and the only ques- 
tion presented for our determination is whether, under 
the facts in evidence, the land in question should be 
charged with the payment of the money borrowed by 
Courtney of Chilton. It appears from the settlements 
| in evidence made by Courtney, as the guardian of plain- 

tiffs, that, at the time he borrowed the money of Chil- 
ton, he had in his hands property and funds of plaintiffs 
more than sufficient to discharge the prior lien which 
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Moore had on the Hoss lands. It further appears that 
Chilton regarded the loan as made to Courtney indi- 
vidually, and not to the Price heirs, and he so testified. 
stating that the loan, however, was made through his 
agent, Houston. Defendant, Courtney, who could have 
testified fully as to whether he borrowed the money on 
his own account or for his wards, was not examined as a 
witness, but in the absence of his evidence, we think, it 
satisfactorily appears from the settlements made by him 
as guardian, that he regarded the loan as made to him- 
self and on his own account to enable him. to refund or 
pay what his settlements showed he owed his wards. 
In these settlements he did not charge himself with the 
money borrowed, but on the contrary took credit for all 
money paid to extinguish Moore's lien, as if paid out of 
the funds of his wards in his hands, and with which he 
at that time stood charged. 

The only other party to the deed of trust was Mr. 
Houston, the trustee therein named, and who acted as 
the agent of Chilton in making the loan. He, after 
identifying the note and deed of trust, testified that the 
note was signed as it now is when returned to him by 
Courtney; that he gave Courtney two checks for the 
money, one of them payable to Courtney for $855.10 and 
endorsed by him to Moore; that he knew from Court- 
ney'’s statement that he wanted the money to pay off 
Moore’s prior lien on the land; that he examined the 
will and thought Courtney had ample power to borrow 
the money and make the deed of trust; that he wrote 
the deed before the note was signed; that he did not 
add executor, ete., to the name of Courtney in copying 
the note in the deed because he did not know whether 
Courtney would sign it that way. The evidence aiso 
shows that, though Courtney’s powers and functions as 
executor had been terminated by virtue of an order of 
the county court made in 1876, discharging him on the 
approval of his final settlement, and although the Hoss 
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land had not been conveyed to him as trustee, but as 
guardian and curator of the children, that notwithstand- 
ing this, he executed the deed of trust as executor and 
trustee, ete. The evidence also shows that the check 
given for the money borrowed was made payable to 
Courtney individually, and tends to show, and we might 
add does satisfactorily show, that the money which the 
check represented was applied to the extinguishment of 
Moore's lien on the land. 

From the above state of facts we think it clearly 
appears that the effect of the decree made by the trial 
court, subjecting the land to the payment of the money 
borrowed by Courtney, would be to make plaintiffs pay 
the money twice, inasmuch as they paid it when Court- 
ney took credit in his settlements for all payments made 
on account of said Moore’s prior lien. And in this re- 
spect this case is distinguishable from that class of cases 
to which we have been cited and on which counsel rely 
to support the decree; of which the case of Va/Jle’s 
Heirs vr. Fleming’ s Heirs, 29 Mo, 152, is a representative. 
In that class of cases where the money of a bona fide 
purchaser at a sale made by an administrator to pay 
debts of the estate is actually applied to the payment of 
such debts, and the sale made turns out to be void, not 
for want of power, but because of a non-compliance with 
the preliminary steps necessary to be taken to bring the 
power into lawful exercise and give the sale validity, re- 
lief is afforded on the ground that it would be inequit- 
able and unjust to allow the heirs to hold the land which 
had been thus discharged of an incumbrance without 
paying to such purchaser the money so applied. In 
this class of cases, those making the sales had the power 
to sell, provided the conditions upon which the exer- 
cise of the power depended had been complied with, 
and when a purchaser at such sale is mistaken as to the 
fact, the conditions on which the exercise depended 
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having been observed, and acts upon such mistake, he 
may be relieved. While it is well settled that a court of 
equity will afford relief under proper circumstances jn 
case of mistake of fact, it is equally well settled that it 
will not relieve against a mistake of law. 

In the case before us the mistake was one of law 
{unmixed with any mistake of fact) in supposing, after 
an examination of Price's will, that Courtney had 
power to borrow money and encumber the estate with a 
deed of trust to secure its payment; when in law the 
will conferred no such power, and there was an absolute 
want of power. We have been cited to the case of 
Griffith v. Townley, 69 Mo. 14, as an authority in sup- 
port of the decree. In that case the doctrine is fully 
recognized that a court of equity will not relieve against 
a mistake of law unmixed with any mistake of fact, and 
relief was given in that case upon the distinct ground 
that there was a mistake of fact us well as of law which 
if not relieved against would operate as a fraud and en- 
able the heirs to *‘ become enriched by the very debt of 
their ancestor.”’ Inasmuch as the plaintiffs had already 
paid out of their estate in Courtney’s hands the money 
applied by him to the extinguishment of the Moore 
lien, to give effect to the decree in this case would be, 
not toenrich, but to impoverish the plaintiffs by making 
them pay it a second time. The case before us is more 
analogous to the case of Wooldridge v. Scott, 69 Mo. 
669, where it is held that one who lends money to pay 
off a note given for tke purchase money of land is not 
entitled to be subrogated to the lien of the vendor, 
although the money so borrowed is thus applied. In 
view of the fact that Courtney had no power to encum- 
ber the land of his wards by deed of trust to secure the 
loan made to him, and the further fact that the pro- 
ceeds of the loan, were treated by him as his individual 
money, and the further fact that plaintiffs have paid by 
the allowance of credits to Courtney in his settlements 
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with the probate court all the money which went to the 
extinguishment of the Moore lien, we are of the opinion 
that the decree charging them again with its payment is 
erroneous and ought not to stand. Judgment reversed 
and cause remanded. All concur. 





Prick et al., Appellants and Respondents, v. CouRTNEY 
et al., Respondents and Appellants. 


1. Powers. A naked power to sell and convey property does not 
include the power to mortgage it. 


2. Lien: SUBROGATION. One loaning money to another, to remove a 
lien on land, is not thereby subrogated te the rights of the lienor 
against the land. 


Appeal from Pettis Circuit Court.—Hon. Jno. P. 
STROTHER, Judge. 


REVERSED, 


W. S. Shirk and Draffen & Williams for Court- 
ney et al. 


(1) The largest discretionary power as to the man- 
agement of the property was conferred upon Courtney 
by the will. If a power to mortgage can be conferred 
by general terms, the will in this case would seem to 
be sufficient for that purpose, for the will declares that 
Courtney shall have the same power as the testator 
himself would have if living. Hill on Trustees, sees. 
355, 476; 1 Jones on Mortgages, sec. 129; Starr v. Moul- 
ton, 15 C. L. J. 189; Carter v. Bank, 36 Amer. 338. 
{2) The plaintiffs having received the benefit of the 
money cannot be granted equitable relief except upon 
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condition that they do equity themselves. Vadle’s Heirs 
v. Fleming’s Heirs, 29 Mo. 152; Shroyer v. Nickell, 
55 Mo. 264; Jones v. Manly, 58 Mo. 559; Schafer », 
Camsey, 76 Mo. 365; Bagby v. Emerson, 79 Mo. 139; 
Gilbert v. Gilbert et al., 39 lowa, 657; Lecy ov. Martin, 
48 Wis. 198; McGee v. Wallis, 34 Am. Rep. 484; Hper- 
ston v. Central Bank of Kansas, Sup. Ct. Kan. 1885, 
not reported. 


G. P. B. Jackson for Price ef al, ; for brief see next 
preceding case. 


Ray, J.—By a stipulation filed in the above entitled 
causes it is agreed that they are cross-appeals and be- 
long to the same cause, and are submitted on the same 
briefs and abstracts. The object of their suit is to have 
declared null and void a deed of trust on certain lands, 
and the note thereby secured which were executed to 
Mentor and D. W. Thomson. This litigation arose in 
regard to the will of H. M. Price and the powers therein 
conferred on Courtney, the executor, trustee, guardian, 
and curator therein named. 

The provisions of said will, so far as material to the’ 
present controversy, are in these words : 

‘* Second. Ido hereby devise and bequeath to Peter 
Courtney, of Pettis county, all my estate, mony and 
property, real and personal, wherever situate, all claims 
and demands due, and all and every kind, and interest I 
may have in all property of every kind, in trust, for the 
purposes hereinafter stated and set forth. It is my de- 
sire, that upon my death, the said Courtney qualify 
himself according to law, and enter upon the administra- 
tion of my estate, and I do hereby name and appoint 
him, the said Peter Courtney, as executor of this, my 
last will and testament. That as soon after my death as 
possible, that he take full and complete charge of my 
estate. It is my desire that said Courtney manage and 
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control my business, and all of my unsettled matters, as 
he deems best, for my children ; that he invest my money 
or loan it out, or otherwise manage or control it as nearly 
as I might do it, were I living, in whatever manner, in 
his judgment, may be to the interests of my children. 
And I do hereby empower him, the said Courtney, to 
grant, bargain, and sell and convey any real estate I may 
own at the time of my death, at such times and for such 
price and in such manner as he deems to my best in- 
terest; and, also, to invest my money in real estate, 
stocks or bonds, or whatever else he deems advantageous, 
with full power to buy and purchase, and to sell, convey 
and transfer the same. It is my desire that in and about 
the entire management and control of my said property, 
that the said Courtney shall have full power to do with 
the same as I would were I living: and I desire said 
Courtney to have, keep and preserve said property, and 
all the increase thereof, as trustee for my children, and 
to be kept and managed by him, for them, until such 
time as, by the terms of the will, he is required to pay 
the same over to them. I desire him, the said Courtney, 
also to act in the capacity of such trustee, as the guar- 
dian, as well as the curator, of my children, and out of 
myestate to pay all the expenses necessary to be incurred 
in rearing and educating them, so that each shall receive 
from my estate a support until they marry or attain their 
majority, as well as a good education, and so that, in the 
final settlement, all may share the estate equally, except 
as hereinafter stated.” 

After hearing the evidence in the cause, the substance 
of which will accompany this opinion, the court made a 
finding, partly in favor of plaintiffs, and partly in favor 
of the defendants, finding that the will of H. M. Price 
gave no power to Courtney to borrow money or execute 
incumbrances upon the land of the estate or heirs of H. 
M. Price; and that the deed of trust from Courtney to 
Mentor Thomson, for the use of D. W. Thomson, was 
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null and void, and executed without authority ; and, 
also, finding that, of the money represented by the note 
to D. W. Thompson, a portion was used by Courtney to 
pay taxes on land held in trust by him for plaintiffs, as 
follows: $137.35 on land in Bates county ; $232.73 on 
land in Johnson county, and $88.71 on land in Pettis 
county, not the land in controversy, and that the defend- 
ant, D. W. Thomson, is entitled to enforce payment out 
of the land in controversy, of the sum of $459.29, so paid 
for taxes, and that said sum, with interest and costs of 
this suit, should be a lien on the land in controversy, and 
that said land should be sold to satisfy the same, and 
judgment was entered accordingly. 

From this decree both parties appeal, the heirs of 
Price, the plaintiffs, because any lien was decreed against 
their land to pay any money borrowed by Courtney from 
D. W. Thomson, and to secure which he had executed 
the deed of trust to Mentor Thomson, on the land in eon- 
troversy. The defendants appeal from the decree be- 
cause they claim that the deed of trust should not have 
been set aside and declared null and void, but that the 
entire decree should have been in their favor. So that 
these two cross-appeals present for determination, two 
questions: 1. Whether the will conferred power on 
Courtney to make a valid deed of trust on the land of 
his wards. 2. Whether, if no such power was conferred 
as aforesaid, the decree was authorized which gave a lien 
on the lands of the heirs, for money which Courtney had 
borrowed of Thomson, and ordered a sale of such lands 
in discharge of such lien. These questions will be con- 
sidered in their proper order, because it is apparent that 
if Courtney had the power bestowed upon him by the 
will, to encumber the estate by mortgage or otherwise, 
that the entire decree, instead of only a portion thereof, 
should have been in favor of the defendants. 

Did Courtney then have such power conferred on 
him by the will of his testator? After attentively con- 

















OCTOBER TERM, 1885. 
- 2 








Price v. Courtney. 





sidering the terms of the will, and examining the authori- 
ties on the subject, we have arrived at the conclusion that 
no such power was conferred. It is to be observed of 
the will under consideration, that it nowhere, in express 
terms, confers any power on Courtney to mortgage or 
otherwise encumber the property devised to him by his 
testator. Nor do we think such power is to be inferred 
by the exercise of any reasonable implication. The 
power conferred by the will, whatever its extent, was a 
mere naked power. Waldron v. McComb, 1 Hill, 3. A 
devise that execufors or others may sell is always thus 
construed. 1 Chance on Powers, 52-3 (Lond. Ed. 1831). 
And the degree of strictness with which such powers are 
construed is a very familiar rule to the profession. 

This subject will be found learnedly and elaborately 
discussed in the case of Bloomer v. Waldron, 3 Hill, 
361, by that eminent jurist, Judge Cowen. The action 
was ejectment, and the question was whether a sale under 
a mortgage, made professedly in execution of a power 
assumed to be conferred by the will, passed title or not. 
The will was very much such an one as that now before 
us ; it devised certain land to the testator’s widow during 
her widowhood for the support of herself, three daughters, 
and one P, and in case of her death, ete., to P, during 
his life, for the support of himself and the daughters, 
with ~emainder to the daughters in fee; it also gave to 
the widow and to P, while she remained single, and to P 
after her death or re-marriage, full power and authority 

to sell and convey all, or any part of the estate, provided 
A B should consent in writing; the money arising from 
such sales to be invested and secured for the purposes of 
the will, as A B should direct. The widow mortgaged 
the land in fee to raise money for the support of the per- 
sons named in the will. A sale of the land took place 
by reason of an equitable foreclosure. The morigage 
contained the written consent of A B, and professed 10 
be given under the power conferred by the will, and after 
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the death of the widow, P, with the view of confirming 
the title of the purchaser, executed to him for a nominal 
consideration, a deed in fee for the land thus sold, and 
this deed also contained the written consent of A B, and — 
professed to be executed under the power conferred by 
the will. But it was held that the whole transaction was 
void; that no title passed, because, while there was a 
power to ‘‘sell and convey,” there was no power to mort- 
gage the land devised. 

In delivering the opinion in that case, Judge Cowen, 
among other things, said: ‘* Let us then first consider 
the language of the power which is simply to se/Z and 
convey. It was admitted at the bar that these words do 
not in themselves, as a general rule, confer the power to 
mortgage. That they do not, is admitted in books of the 
highest authority (1 Sugd. cn Powers, 538 (6 Lond. 
Ed.); 1 Pow. on Mort. 61 (Rand’s Ed.) and note 7; 3 /d. 
1033, note @), and insisted onat large by others. 2 Chance 
on Pow. 388 (Lond. Ed. of 1831); though the contrary 
has sometimes been asserted without sufficient qualifica- 
tion. 1 Am. from 3d Lond. Ed. of Sugd. on Powers, 
478; Savage, C. J.. in Williams +. Woodward, 2 Wend. 
492; Lord Macclesfield C., in J/i7/s +. Banks, 3 P. Wms. 
9. A man leaves with his neighbor a power of attorney 
to sell and convey his farm; who would ever suppose, 
had it not been for some random expression in the books, 
that the attorney could give a mortgage, which, with us 
especially, is but a pledge to secure money loaned? A 
man tells another to sell his horse; who would say that 
he could pledge the horse for any sum he might borrow? 
Such a construction would be absurd ; and the most we 
“an say is, that when the power is to sell, and something 
is added over and above, showing that the power of sale 
is not to be taken in its primary sense, but means a power 
to mortgage, there the donee may act accordingly. The 
principal may always make his own vocabulary. He 
may say, I authorize a sale, by which word I intend a 
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mortgage. A power to sell and raise a sum of money 
has been said to evince that intent. This, however, is 
put by Sugden with a sewb/e, and rests entirely on the 
dictum of Lord Macclesfield in JW///s +. Banks. All the 
books are traceable to that. and no other authority was 
mentioned at the bar. Yet, in the very same opinion he 
says: ‘I cannot but think it to have been a due and just 
resolution in the case of Butler vr. Dunscomb, that all 
trusts of terms directing the methods of raising money 
imply a negative, viz.: that the money should be raised 
by the methods prescribed, and not otherwise.’ Mr. 
Chance insists that the case of .Wi//s ¢. Banks, is misun- 
derstood, when cited to show that a power of sale, even 
to raise a specific sum of money, will authorize a mort- 
gage. 2 Chance on Pow. 388 (Lond. Ed. 1831). When 
aman directs a sale of his land, whether his object be to 
raise money or not, he means to put it in market for 
what it will feteh at the time, and avoid the fluctuation 
of prices. An absolute title and delivery of possession 
will fetch more than a mere pledge; at any rate there is 
a substantial difference between raising money by mort- 
gage and sale, and it is enough to say that a power to 
raise it by one of these methods puts a negative on the 
other.” 

The same idea pervades the text books. Thus in 
Perry on Trusts, it is said: ‘*A trust with a power of 
sale, out and out, will not authorize a mortgage: and a 
trust for sale, with nothing to negative the settler’s in- 
tention to convert the estate absolutely, will not authorize 
the trustees to execute a mortgage.’ Secs. 768-9, and 
vases cited; 1 Jones on Mortgages, sec. 129. In Taylor 
0. Galloway, 1 Ohio, 232, itis said: ‘*The power must 
be strictly pursued, and must be executed according to 
the manifest intent of the testator. The power is to sell, 
and the sale must be for money, and the trustees are not 
authorized to exchange or /neumber the land, or to dis- 
pose of any part of it to perfect a title to the residue.” 
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In Mills v. Banks, 3 P. Williams, 9, it was decided that, 
‘a power to sell and raise a sum of money implies, it 
seems, a power to mortgage, which is a conditienal sale.” 
** Although,”’ says Mr. Sugden, in speaking of that case, 
**this cannot be treated as a general rule.”” 1 Sugden on 
Pow. 513. That case was followed in Ball cv. Harris, 4 
Myl. & Cr. 267, but the principle of it was denied by 
Lord Langdale in Haldenby v. Spofforth, 1 Beav. 391, 
and by Mr. Sugden, then Lord St. Leonard, in Sfroughill 
». Anstey, 1 DeG., M. & G. 645, holding that the general 
rule is that a power of sale does not authorize a mortgage, 
and requiring as authority for a mortgage, that the power 
of sale should have been given as a means of raising a 
particular charge, and that the estate was devised sub- 
ject to the charge. This view was adopted by Sir J. 
Romilly, Master of the Rolls, in Deraynes v. Robinson, 
3 Jur. (N. 8S.) 77; s. c., 24 Beav. 86. 

These cases, with Bloomer v. Waldron, supra, are 
quoted and approved in Ferry v. Laible, 31 N. J. Eq. 
667, 574-5, and to the same effect are Page v. Cooper, 
46 Beav. 396; Wood vr. Goodridge, 6 Cush. 117; Morris 
®. Watson, 15 Minn. 212; Coutant vr. Servoss, 3 Barb, 
428; Tyson v. Latrobe, 42 Md. 325; Hubhard vr. German 
Catholic Congregation, 34 Towa, 31. In //oyt v. Jacques, 
4129 Mass. 286, the court uses this language: ‘* The two 
transactions of a sale and a mortgage are essentially 
different ; a power to sell implies that the attorney is 
to receive, for the benefit of the principal, a fair and 
adequate price for the land; a power to mortgage in- 
volves a right in the attorney to convey the land for a 
Jess sum, so that the whole estate may be taken in a 
foreclosure for only a part of its value. So, under a 
will, a trust with a power to sell, prima fucie, imports 
a power to sell ‘out and out,’ and will not authorize a 
mortgage, unless there is something in the will to 
show that a mortgage was within the intention of the 


testator.” —-— 
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The above quotations fully sustain the position we 
have heretofore announced, that no power was bestowed 
by the will on Courtney to mortgage or otherwise en- 
cumber the property devised by the will, and hence that 
the deed of trust executed by him was void. Nor is 
that conclusion in the least affected by the words in the 
latter portion of the will, to-wit: ‘‘It is my desire that 
in and about the entire management of my said prop- 
erty, that the said Courtney should have the full power 
to do with the same as I would, were I living.’? These 
words, though very broad, are not to be construed as 
any additional grant of power, but as only referring to 
the power of sale previously granted, and declaring that 
such power might be as fully exercised by Courtney 
as the testator himself could exercise it, were he living. 

We pass now to consider the question of the lien, 
and that portion of the decree which sought to enforce 
it. The money loaned to Courtney by Thomson, was 
not loaned for any special purpose, nor for the purpose 
of removing any lien for taxes on the lands of the wards, 
nor did Thomson understand that it was to be so ap- 
plied, nor was it thus applied. But even had it been 
loaned for that specific purpose and applied in accord- 
ance therewith, such loaning and such application would 
have created no equity of subrogation or otherwise, in 
favor of him who loaned the money to remove the lien. 
This point was expressly so decided in Wooldridge ». 
Scott, 69 Mo. 669. It is true that was a case where the 
money was loaned in order to remove a vendor's lien, but 
this cannot alter the principle, which must underlie all 
similar transactions. 

It may be remarked that at the present term of this 
court, in the case of Price et al. v. Estill et al., ante, p. 
378,in an opinion delivered by Norton, J., a lien attempted 
to be created by Courtney in similar circumstances to 
those in the case at bar, was held to have no existence. 
That case, in all essential points, so far as concerns any 
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lien is like the present one, and that case on that point 
is, therefore, decisive of this. 

Owing to the disposition to be made of this cause, it 
is unnecessary to comment on the propriety of the decree 
enforcing a lien on the land in controversy for the pay- 
ment of taxes due on otherland. In so far as the decree 
of the court below declared and adjudged the deed of 
trust made by Courtney null and void, it is affirmed ; and 
in so far as that decree adjudged that a lien existed and 
should be enforced against the lands described in the 
deed of trust, it is reversed and the cause is remanded 
to be proceeded with in conformity to this opinion. All 
concur. 





Ke tty ef al. Appellants, v. MEEKs. 


1. Constitution: WHEN A LAW WILL BE DECLARED UNCONSTITU- 
TIONAL. The courts will not declare an act of the general assem- 
bly unconstitutional, unless the conflict with the constitution is so 
manifest as to leave no doubt on the subject. 


: GENERAL LAW. The act of the legislature of March 11, 
1885 (Acts 1885, p. 63), authorizing any city containing more than 
twenty thousand, and less than two hundred and fifty thousand 
inhabitants, existing by virtue of special or local laws, to extend 
its limits, etc., is a general law, and is therefore not within the in- 
hibitions of the constitution against the enactment of special or 
local laws for the regulation of cities and towns. 


oS « : LAW AUTHORIZING CITIES TO EXTEND THEIR LIMITS. While 
such acts conferring on cities the power to extend their limits are 
constitutional and valid, yet the power so conferred must be rea- 
sonably and properly exercised. 








Appeal from Jackson Circuit Court.—Hox. J. 
SLovER, Judge. 


AFFIRMED. 
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J. S. Brooks and Gage, Ladd & Small for appel- 
lants. 


(1) The act of the general assembly in question 
(Laws 1885, p. 63), is a special and local law, and as such 
is prohibited by the constitution. Davis v. Clark (Pa.) 
Reporter, Nov. 9, 1884; People ». Chautauqua, 43 N. Y. 
10; Brown v. Denver, 7 Col. 305. (2) The title of the 
act does not mention cities which might hereafter have 
more than twenty thousand and less than two hundred 
and fifty thousand, and hence leaves it ineffectual and 
void as to all cities except those mentioned in the title, 
and the simple question to be determined, is whether a 
law passed with reference to Kansas City and St. Joseph, 
and exclusive of every other city in the state, is a local 
or special law. (3) The act is void because the power to 
extend the corporate limits of a municipal corporation 
is a legislative function, and incapable of delegation. 
People v. Bennett, 29 Mich. 451; People v. Carpenter, 24 
N. Y. 89; Lexington vo. McQuillan, 9 Dana (Ky.) 513. 
(4) The act is also unconstitutional because it is an 
amendment by a local or special law to the charter of 
the City of Kansas. The charter is a public law, and 
cannot be amended in a manner different from other 
laws. Const., art. 4, sec. 34; Booth v. Woodbury, 32 
Conn. 118. (5) The common council of a municipal 
corporation cannot pass ordinances or by-laws affecting 
people residing without the corporate bounds. People 
v. Keeler, 29 Hun, 175; In re Flatbush, 60 N. Y. 398. 


BE. L. Searritt, W. A. Alderson, C. O. Tichenor, 
James Gibson and Jefferson Brumback for respondent. 


(1) Every possible presumption exists in favor of 
the constitutionality of an act of the general assembly. 
State ex rel. v. Laughlin, 75 Mo. 147, 150; State v. Able, 
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65 Mo. 357, 361; County Court v. Griswold, 58 Mo. 1%, 
192; State ex rel. v. The Cape Girardeau & St. L, 
R. R., 48 Mo. 468, 470 ; Slephens vo. St. Louis National 
Bank, 43 Mo. 385, 390; Walker vo. City of Cinein nati, 
21 Ohio St. 14, 41; Bourland v. Hildreth, 26 Cal. 162, 
183. (2) The act in question is not a local or special 
one. Rutherford v. Heddens, 82 Mo. 388; State ex rel. 
v. Hermann, 75 Mo. 340; Slate ex rel. v. Tolle, 71 Mo. 
645. (3) The objection that the act is unconstitutional 
because its title is not broad enough, is not well taken, 
State v. Miller, 45 Mo. 497; City v. County, etc., 69 Mo. 
574; Otoe Co. v. Baldwin, 111 U. 8. 574; State ex rel. », 
Ranson, 73 Mo. 86; Slate ex rel. v. Laughlin, 75 Mo. 
367. (4) The legislature has inherent power to organize 
in the first instance, and at any time afterward enlarge 
the limits of any city. S¢. Lowis v. Allen, 13 Mo. 400; 
Santa Rosa v. Coulter, 58 Cal. 5387; County Com’rs ». 
Bladensburg, 51 Md. 465; Hagle v. Beard, 33 Ark. 497; 
Martin v. Dix, 52 Miss. 53; New Orleans v. Cazelar, 27 
La. An. 156; Stilz v. Indianapolis, 55 Ind. 515; Wade 
». Richmond, 18 Gratt. 583; Milwaukee v. Milwaukee, 
12 Wis. 93. (5) And the limits of any city can be ex- 
tended by the legislature without the consent of the 
people living within the territory thus incorporated, 
even though the persons within such new territory may 
be subjected to the payment of taxes for the liquidation 
of the indebtedness of such city previously accrued. 
County Com’rs v. Bladensburg, 51 Md. 465; Watson 0. 
Com’rs, 82 N. C. 17; Hagle v. Beard, 33 Ark. 497; 

Martin v. Dix, 52 Miss. 53; Wade v. Richmond, 18 | 
Gratt. 583; Milwaukee v. Milwaukee, 12 Wis. 93. 
(6) And the authority to thus extend the limits of any 
city may be delegated by the legislature to the common 

council of said city, or to some court. Gibony v. Cape | 
Girardeau, 58 Mo. 141; Stilz ». Indianapolis, 55 Ind. 
515; Burlington v. Leebrick, 43 Ia. 252; Taylor v. Ft. 
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Wayne, 47 Ind. 274; Wade v. Richmond, 18 Gratt. 
583. 


Henry, C. J.—This is an action commenced in the 
Jackson circuit court to recover from respondent certain 
cattle and damages for the unlawful detention thereof. 
The cause was tried at the September term, 1884, of said 
court, and there was a judgment for defendant, from 
which plaintiffs have appealed. The cows in controversy 
were impounded by defendant under an ordinance of the 
City of Kansas, authorizing the impounding of cattle 
running at large within the city. Plaintiffs’ cows were 
not at large within the original limits of the city, but in 
the new territory added to the city by the recent exten- 
sion of the city limits, and the validity of the act 
of the general assembly authorizing cities of a certain 
class to extend their limits is contested. There is no 
other question pressed upon our consideration. 

Section seven, article nine, of the constitution of 
1875, is as follows: ‘* The general assembly shall provide 
by general laws, for the organization and classitication 
of cities and towns. The number of such classes shall 
not exceed four: and the power of each class shall be 
defined by general laws, so that all such municipal cor- 
porations of thesame class shall possess the same powers 
and be subject to the same restrictions. The general as- 
sembly ,shall also make provisions, by general law, 
whereby any city, town, or village, existing by virtue of 
any special or local law, may elect to become subject to, 
and be governed by, the general laws relating to such 
corporations.”’ 

The general assembly, by an act approved April 21, 
1877, made the classification required by the constitution 
and also provision by general law, whereby any city or 
town may elect to become subject to, and be governed 
by, that law, and the contention is, that the general as- 
sembly has no power, either by general or special law, 
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to amend the charter of any city or town which has not 
elected to become subject to and be governed by the gen- 
eral law providing classes for cities, towns, and villages, 
The same question was before this court in the case of 
Rutherford v. Hleddens, 82 Mo. 388. It was duly cone 
sidered and distinctly passed upon, and without any 
re-argument of the question, we adhere to the doctrine 
therein announced. The legislature, ever since the 
adoption of the constitution of 1895, has understood it 
as construed in the case of Rutherford o. LHeddens, 
supra. ; 
The sewer act of 1881, which gave rise to the con- 
troversy in that case—the burial ground laws of 18s 
and 1883, the road law of 1883, section fifty-seven, the 
registration act of 1881, the park law of 1879, and al- 
most innumerable acts in relation to cities and towns, 
with special charters, are in direct conflict with the con- 
stitution of 1875. if that instrument is to be construed 
as appellants’ counsel contends it should be. These 
above acts were all passed before the decision in the 
Heddens case was rendered. That case did not lead. 
but followed in that construction. and this eourt, in 
recognition of a doctrine which prevails everywhere in 
the United States, will not declare an aet of the gen- 
eral assembly void, as in confliet with the constitution, 
unless it is so manifest us to leave no doubt on the sub- 
ject. The Slate er rel. Harris r. Laughlin, 7 Mo, 148. 
‘Tn cases of doubt, every possible presumption, not 
directly and clearly inconsistent with the language and 
subject matter, is to be made in favor of the constitu- 
tionality of the act.” Sfale vr. Able, 65 Mo. 362; 
Stephens v. St. Louis National Bank, 48 Mo. 385; 48 
Mo. 468. The general assembly can enact any law not 
forbidden, either by the constitution of the state, or the 
eonstitution of the United States, and he who denies its 
authority, by general laws, to legislate for cities and 
towns, other than those which have elected to go into 
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the classes provided by the general law, must point out 
the clause, or clauses, of that instrument by which such 
legislation is forbidden. 

There can be no question that the act under which 
the City of Kansas extended her limits is a general law. 
It provides that ‘‘any city now containing, or which 
may herenfter contain, more than twenty thousand, and 
less than two hundred and fifty thousand inhabitants, 
organized under special law, or local law, may extend its 
limits,’ etc, Sess. Acts, 1885, p. 63. The act contains 
all the elements of a general, as distinguished from a 
special, law. Rutherford ov. Heddens, supra, and au- 
thorities there cited. 

But it is urged that the act is unconstitutional, 
because it delegates to the cities a legislative function. . 
Acts of the legislature conferring upon municipal cor- 
porations the power to extend their limits have been 
generally upheld. S¢éilz 0. Ludianapolis, 55 Ind. 515; 
Taylor v. Ft. Wayne, 47 Ind. 274; The People ex rel. 
v. Bennett, 29 Mich. 451; Blanchard »v, Bissell, 11 Ohio 
St. 96; People v. Curpenter, 24 N. Y. 86; Devore’s Ap- 
peal, 56 Pa. St. 163; Dillon Mun. Corp., sec. 183. To 
take from cities the delegated power to legislate would 
be an act of emasculation. Without the power to legis- 
late, they might be ornamental, but would be wholly 
useless. It was contended in the oral argument that, if 
the power tu extend their boundaries given to the cities 
by the actin question is valid, there is no limit to the 
power, and the City of Kansas might have extended her 
boundaries so as toembrace the entire county of Jackson. 
But, in Corrigan v. Gage, 68 Mo. 544, it was held that 
an ordinance of a city may be assailed on the ground 
that it is unreasonable, and the court (Sherwood, J.) 
said: ‘‘Those powers must be exercised within the 
bounds of reason and apparent necessity. They must 
not impose a burden without a benefit, and the reasona-— 
“’ VoL. 87—26 
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bleness of their exercise is a fit subject for inquiry.” 
See, also, Sf. Louis v. Weber, 44 Mo. 547. 

This cause was tried on an agreed statement of facts, 
and we find nothing in it which would warrant this 
court in declaring that the City of Kansas abused or un- 
reasonably exercised its power to extend the city limits, 
‘The judgment is affirmed. All concur. 


McMILLAN ef al., V. SCHWEITZER, Appellant. 


1. Personal Property: SALE: WEIGHING, ETC. Where personal 
property is actually sold and delivered, the matter of measuring, 
weizhing, or counting will not be regarded as part of the contract 
of sale, but will be considered as referred to adjustment on the 
final settlement of the account. 

2. Evidence. It is better for the witnesses, where the possession of 
personal property is controverted, to state the facts bearing on such 
question, but where they state simply that one party was in posses- 
sion, and no effort is made by the other party, by cross-examination 
or otherwise, to have the particular facts relating to such possession 
detailed, the judgment will not be reversed because of the admis- 
sion of the evidence in the objectionable form. 


Appeal from Greene Circuit Court.—Hon. W. F. 
GEIGER, Judge. 


AFFIRMED. 


C. W. Thrasher for appellant. 


(1) The court below erred in admitting in evidence 
the portions of the depositions of the witnesses in 
which it is stated they took possession of the logs. A 
witness can only state facts—not give an opinion. Lay- 
tham »v. Agnew, 70 Mo. 48; Rosenheim v. Ins, Co., 33 
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Mo. 230. (2) When Pettingill failed to pay for the 
lumber, under the contract in evidence, appellant was at 
liberty to refuse to further perform the contract by fur- 
nishing more logs to be sawed into lumber and sent to 
Pettingill from the mill. Denny v. Kile, 16 Mo. 450; 
Turner v. Mellier, 59 Mo. 526. 


H. E. Howell for respondents. 


(1) The court correctly gave the first declaration of 
law asked by respondents as to the sale and delivery, 
Ober v. Carson, 62 Mo. 209; Erwin »v. Arthur, 61 Mo. 
386; Benj. on Sales {2 Am. Ed. | sec. 334, note ¢. Though 
neither actual delivery nor payment of all the purchase 
money was necessary for plaintiff to recover, as the con- 
tract is not a mere executory agreement. Benjamin on 
Sales [2 Am. Ed.] sec. 308; Rickey vo. Zeppenfeldt, 64 
Mo. 277; Woodburn ». Cogdal, 39 Mo. 222. (2) The 
court below sitting as a jury, under the declarations of 
law given, found that defendant sold and delivered the 
logs out of which the lumber in question was made, and 
there is an abundance of evidence to support that find- 
ing, and this court will not disturb it. Crane v. Timber- 
lake, 81 Mo. 431. (3) Delivery being a question of fact 
as well as of law in this case the depositions of McMil- 
lan, Pettingill, Hartnett and others,as to taking possession 
of the logs, are competent. Wells on Questions of Law 
and Fact, sec. 184; Glass v. Gelvin, 80 Mo. 297. (4) This 
was a suit for lumber sawed out of logs which defendant 
had furnished. 


Brack, J.—This is an action of replevin; the con- 
test is over a quantity of black walnut lumber. The 
evidence shows that in September, 1881, the defendant 
sold to one Pettingill three lots of logs, from which this 
and other lumber was made. Pettingill assigned the 
contract to plaintiffs, doing business at St. Louis, and 
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they made the advance payment of $500. The logs were 
some eight miles from Springtield, and, by the contract, 
they were to be sawed and the lumber hauled at the cost 
of plaintiffs. Plaintiffs made Pettingill their agent, to 
have the logs sawed and the lumber hauled. The loves 
were turned over to the sawyer. He sawed the creater 
portion of the logs and shipped the lumber to plaintiffs, 
who paid the drafts of defendant to an amount, they 
claim, in excess of the lumber shipped. Pettingill was 
behind with the sawyer for sawing and hauling when the 
latter sold his claim to the lumber in question to defend- 
ant. Plaintiffs tendered to defendant and there was al- 
lowed to him the amount due for sawing and hauling the 
lumber in dispute. Defendant denies that he had any 
knowledge of the assignment of the contract to plain- 
tiffs. 

Under the declarations of law, the court found and 
there was abundant evidence to support the finding, that 
defendant sold and delivered the logs from which the 
lumber in question was made to Pettingill, and that he 
sold and delivered the same to the plaintiffs. Upon 
this state of facts the title passed to the plaintiffs. It 
can make no difference that the amount beyond the ad- 
vance payment was to be determined by scaling the logs 
or measuring the lumber. They were to be paid for at 
thirteen dollars per thousand feet, board measure. 
Where the property is actually sold and delivered, the 
matter of measuring, weighing or counting will not be 
regarded a part of the contract of sale, but will be con- 
sidered as referred to adjustment on final settlement of 
the account. Ober etal. v. Carson's Ex’ r, 62 Mo. 213; 
Benjamin on Sales (American Notes by Corbin), section 
418. 

Defendant does not deny making the contract before 
noted, nor does he deny making drafts on the plaintiffs, 








but he says he did not know of the assignment and that,, ” 


he made the drafts at the request of Pettingill. He read 
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in evidence a subsequent contract with Pettingill, which 
provides for measuring the logs; also, that after four 
hundred dollars worth of lumber is received a check is 
to be given by Pettingill for two hundred and fifty dol- 
lars, on receipt of every fiteen thousand feet of lumber 
thereafter sent from the mill, the defendant agreeing to 
have the logs yarded and ready for sawing. Plaintiffs 
say Pettingill had no right to make this contract, but, 
be that as if may, it is based upon the assumption of a 
previous contract, and it cannot have the effect to trans- 
fer back to the defendant property which he had sold 
and delivered to Pettingill and the latter had sold to 
plaintiffs. It does not undertake to do that. 

A vast number of objections were taken to the dep- 
ositions of McMillan, Pettingill and Hartnett, but they 
do not point out the specific questions or answers to 
which the objections are made. Many of the objections 
are clearly without merit. Pettingill and Hartnett were 
certainly in a position to know what was said and done 
with respect to the possession of the logs. How MeMil- 
lan knew Pettingill got possession of the logs does not 
appear, nor does it affirmatively appear that he had no 
such knowledge. These witnesses state in general terms 
without giving the details that defendant put Pettingill 
in possession of the logs. It is better for the witnesses, 
where the possession is controverted, to state the facts, 
but no effort was made here, by cross-examination or oth- 
wise, to have this done. The judgment will not be re- 
versed because of the admission of such evidence, where 
no effort is made by the opposing party to have the par- 
ticular facts detailed. 

The judgment is affirmed with the concurrence of all 
the judges. 
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THe STATE v. CHAMBERS, Appellant. 


1. Criminal Law: EVIDENCE: DYING DECLARATIONS. Dying declara- 
tions, to be admissible in evidence, must have been made in appre- 
hension of death, after all hope of life had been abandoned, and 
must be restricted tothe identification of the accused and the de- 
cease 1, and to the act of killing and the circumstances immediately 
attending it and forming a part of the res gestae. 


2. : : . Dying declarations constituting a mere 
expression of opinion or belief are inadmissible in evidence. 





8. Practice: INSTRUCTION. An instruction, although it asserts a 
correct principle of law, isimproperly given when there is no evi~ 
dence upon which to base it. 

4 Criminal Law: INSTRUCTION: MANSLAUGHTER. The definitions 
of manslauchter in the fourth degree, as given in Revised Statutes, 
sections 1249 and 1250, should not be blended in the same instruc- 
tion, but that offence as defined in said sections should be con- 
tained in separate instructions. 


56. The evidence in this case held to entitle the accused to an in- 
struction for manslaughter in the fourth degree. 


Appeal from Dunklin Circuit Court.—Hon. R. P. 
OweEN, Judge. 


REVERSED. 
S. M. Chapman for appellant. 


(1) It was error to receive in evidence, over the 
objections of defendant, the dying declarations of the 
deceased. There is nothing to establish that the de- 
ceased, at the time he made them, believed death im- 
pending. Slate v. Simon, 50 Mo. 370; 1 Greenleaf's 
Ev., sec. 158; Slarkey v. The People, 17 Ill. 17. But 
even had the proper foundation been laid for the admis- 
sion of the dying declarations, that portion assigning 
deceased ’s reasons for following the accused when he 
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left the room, constitute only an expression of opinion 
or belief and should not have been admitted. Safe >». 
Vansant, 80 Mo. 67; and what deceased said as to what 
happened after the shooting was over was inadmissible. 
State v. Draper, 65 Mo. 339. (2) The court improperly 
blended in the same instruction the definitions of man- 
slanghter in the fourth degree as contained in sections 
. 1249, 1250, Revised Statutes. 


B. G. Boone, Attorney General, for the state. 


The second instruction defines manslaughter in the 
fourth degree, both ds set forth in sections 1249 and 
1250, Revised Statutes. The first part of the instruc- 
tion under section 1249 is surplusage and has nothing 
to do with the case, but is not misleading. The third 
instruction correctly defines the law of self-defence. 
Nicholls vo. Winfrey, 79 Mo. 547, and cases cited. It 
was not necessary to define the phrase great personal 
injury. Slate v. Snell, 78 Mo, 240. The dying declara- 
tions were properly admitted. MWeJfillen v. State, 13 Mo. 
30; State v. MeCannon, 51 Mo. 160; State v. Draper, 65 
Mo. 335, and cases cited. The declarations of deceased 
are admissible although he did not die for a considerable 
time after they were made. Whar. Cr. L. (4 Ed.) see. 
673; 1 Moody, 97; 8 Smede & Marsh (Miss.) 401; State 
o. Center, 35 Vt. 384. The evidence shows that the de- 
ceased had no weapons, that the defendant resorted to 
the use of a deadly weapon when he could not, from the 
circumstances, have been apprehensive of great bodily 
harm or have been in danger of destruction. Under 
this state of facts he cannot invoke the law of self- 
defence. Sfalev. Vansaut, 80 Mo. 68; Nichols v. Win- 
Srey, 79 Mo. 547, and eases cited; State v. Thompson, 9 
Iowa, 188 ; Slate v. Kennedy, 20 Iowa, 569. 


Norton, J.—The defendant was indicted in the cir- 
cuit court of Dunklin county for murder in the first 
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degree, in shooting and killing one Solomon Kissinger, 
in May, 1882. He was put upon his trial at the May 
.term, 1883, of said court, and convicted of murder in the 
second degree, and his punishment assessed at ten years 
imprisonment in the penitentiary. From this judgment 
defendant appeals, and the action of the court in receiving 
improper evidence and in giving improper instructions, 
is assigned for error. 

On the trial, a witness was allowed to give in evi- 
dence the statements of the deceased as dying declara- 
tions. “This evidence was objected to on the ground that 
no proper foundation had been laid for their introdue- 
tion. The witness who detailed these statements testified 
that about eight hours before the death of deceased he 
told witness that **he thought he would die,’ and then 
made the statements given in evidence. If deceased ap- 
prehended death, and had given up all hope of living, 
as his words indicated he did, the evidence offered was 
properly received, if restricted to the limitations imposed 
upon such evidence. McJMillen vo. State, 13 Mo. 30; 
State v. McCannon, 51 Mo. 160. Such declarations are, 
however, to be limited and restricted to the identification 
of the prisoner and deceased, and to the act of killing, 
and all the circumstances immediately attending the said 
act and forming a part of the res gestae. Slate v. Dra- 
per, 65 Mo. 335. 

It is insisted that the declarations in this case were 
not restricted to these limits and that so much of them 
were improperly admitted as gave the reason for deceased 
following the defendant when leaving the room, viz. : 
‘‘That he thought he was about to draw something from 
his pocket, a knife or pistol, and that he followed him, 
so that if he did draw a knife or pistol, that he could 
catch it or knock it out of his hand before he could hurt 
him.’ If deceased had been a witness on the stand he 
would have been required to state, not his thoughts or 
opinions, but facts inducing the belief that deceased was 
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about to draw a pistol or knife, and so much of said 
statement as goes to a mere expression of belief or opin- 
jon, under the ruling in the case of the State v. Vansant, 
80 Mo. 67, was improperly received. 

It is, also, objected that the court erred in giving an 
instruction telling the jury that if ‘‘*the defendant vol- 
untarily and of his own free will and inclination entered 
into the difficulty, then there is no self-defence in the 

‘ease,’ ete. While this instruction asserts a correct prin- 
ciple of law, it was error to give it for the reason that, 
after a careful examination of the record, we find that 
there was no evidence, either that defendant brought on 
the difficulty, or voluntarily and of his own free will, 
entered into it; but on the contrary, the evidence was 
that he avoided the difficulty, begged to be let alone, 
saying he was sick and unable to fight deceased, and was 
attempting to get away from deceased, who, just before 
the fatal encounter, caught defendant, choked him, ‘‘and 
churned his head against the house and struck him.”’ 
The instruction was misleading, and there being no evi- 
dence on which to base it, was calculated to prejudice 
the defendant before the jury. ‘ 

The instruction given by the court, defining man- 
slaughter in the fourth degree, is confused in blending in 
the same instruction that grade of homicide as defined 
in sections 1249 and 1250, Revised Statutes, and as the 
cause is to remanded for re-trial, for the errors noted, 
and as defendant, under the evidence, is entitled to an 
instruction as to manslaughter in the fourth degree, the 
court should give, in separate instructions, the definition 
of that offence as set forth in said sections. 

Judgment reversed and cause remanded. All concur, 
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HAseELtine, Appellant, v. AUSIERMAN, 


1. Landlord and Tenant: LIEN: REMOVAL OF CROP BY TENaNT: 
PRACTICE, Under the statute (R.S., sec. 3083) the landlord has 4 
lien upon the whole crop grown on the demised premises, but the 
tenant is not prohibited from removing any portion of it, but he 
shall not remove or dispose of it so as to endanger or hinder the 
landlord's collection of the rent (R. S.. sec. 3091); and this is a 
question for the jury, but is not to be determined with reference 
to any property the tenant may have elsewhere. 





2. : DECLARATION OF LANDLORD : EVIDENCE. In an action for rent 


the landlord is not bound by a promise that ,he will not claim the 
rent’where no consideration for such promise is alleged or proved, 
and it is inadmissible in evidence. 


Appeal from Greene Circuit Court.—Hon. W. F, 
GEIGER, Judge. 


REVERSED. 


S. A. Haseltine and C. W. Thrasher for appel- 
lant. 


(1) The court below erred in admitting evidence 
offered by defendant as to what the contract for rent was, 
and that the appellant had promised not to require re- 
spondent to pay rent that year, and that respondent 
when he went to Kansas left property in this state. R. 
S., sec. 3091; A/uwen v. Vineyard, 38 Mo. 447. The 
evidence must correspond with the allegations, and be 
confined to the point in issue. Sfate, etc., v. Roberts, 62 
Mo. 390; 2 Greenleaf on Evidence, sec. 2. (4 Ed.); Eddy 
». Baldwin, 32 Mo. 369; Currier v. Lowe, 32 Mo. 203; 
Bruce v. Sims, 34 Mo. 246. (2) The court erred in 
giving the instructions asked by respondent. (3) It was 
error to refuse to give the instructions asked by appel- 
lant. It was error to instruct the jury thatas matter of 
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Jaw respondent had a right to remove any part of the 
crop from the leased premises without paying the rent 
therefor. McLean v. McLean, 10 Bush, 168; Taylor o. 
Meyers, 34 Mo. 81. Said instruction was also erroneous 
in using the term ‘reasonable amount of said crop” 
without explaining itsmeaning. Young v. Rindenbaugh, 
67 Mo. 574; Slate o. Heed, 57 Mo. 252; Wiser v. Chesley ; 
53 Mo. 547; Muella v. Putnam Fire Ins. Co., 45 Mo. 
85; Buel et al. v. The St. Louis Transfer Co., 45 Mo. 
562; Hickey v. Ryan, 15 Mo. 62. The second instruc- 
tion given at the request of respondent is erroneous in 
referring the jury to the affidavit of appellant to deter- 
mine for themselves what the issues in this cause were. 
Dassler ». Wisby, 32 Mo. 498; Missouri Coal and Oil 
Co. v. Han. & St. Joe Ry. Co., 35 Mo. 84; Butcher ». 
Death et al., 15 Mo. 271. Said second instruction is also 
erroneous in not correctly stating the law. R. S., 
sec. 3091, p. 517. For the errors in the foregoing 
‘instructions given at request of respondent this cause 
should be reversed. 


Goode & Cravens for respondent. 


(1) The relation of landlord and tenant was not es- 
tablished between plaintiff and defendant, and there can 
be no rent due a party unless the person charged with 
rent is shown to be histenant. Aull Savings Bank ». 
Aull, 80 Mo. 199; Hdmonson v. Kite, 43 Mo. 176; 
Morris v. Barnes, 35 Mo. 412; Hart v. Hart, 41 Mo. 
441. (2) It does not appear that either Hays or Har- 
wood, under whom plaintiff claims the right to demand 
the rent, was ever in possession of the land. Therefore, 
there could be no tenancy and consequently no rent due 
plaintiff. Guenther v. Birkicht, 22 Mo. 439; Towne v. 
Bowers, 81 Mo. 491; Adams »v. Leip, 71 Mo. 597; 
Jenkins v. McCoy, 50 Mo. 349; Murgner v. Biggs, 46 
Mo. 66. (3) The court should have taken the case en- 
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tirely from the jury, on account ofan utter failure of 
proof on the part of plaintiff. /oskins v. St. L., kK. 
& WN. Ry., 58 Mo. 302; Meyers v. C., R. 1 & P. Ry., 
Mo. 223; Hedeker v. Gaushorn, 50 Mo. 154. (4) There 
was indeed no removal of the crop such as would ép. 
danger the collection of the rent, and none intended, 
Price v. Rotzel, 56 Mo. 500; Hubbard v. Moss, 65 Mo, 
647. (5) The affidavit for attachment is wholly insuff- 
cient under the statute, and the proof fails to show that 
the rent was then due. Itmay not have been payable 
until the first of January following; and it was cer. 
tainly not due until demand and tender or offer to pay 
the two cents per bushel for gathering and delivering, 
Klenn v. Vineyard, 38 Mo. 447; Ainnear v. Shands, 
36 Mo. 379. 


Henry, C. J.—This suit was instituted in the Greene 
circuit court for rent, and plaintiff filed, with his_peti- 
tion, an affidavit for attachment under the landlord and 
tenant act, alleging that Ausherman refused to pay the 
rent, and was about to remove, and was removing his 
property, including the crop of corn, from the leased 
premises, and was disposing of the same so as to hinder 
and delay plaintiff in collecting his rent. The defendant 
filed his plea, denying the above statement in the affi- 
davit, and on a trial of the issue on the plea, defendant 
had a verdict and judgment, from which plaintiff has 
appealed. 

Evidence was introduced by plaintiff proving that 
defendant had sold and removed a partof the corn from 
the premises, and was about to move more; that Aush- 
erman had removed to Kansas. On cross-examination 
of a witness for plaintiff, over plaintiff’s objection, he 
was permitted to testify that, when Ausherman went to 
Kansas he had wheat stacked on a place belonging to 
one Powell, and also on Wade's farm. Defendant was 
also permitted to testify that he left seventy acres of 
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wheat growing, forty acreson Wade's place and twenty 
on Powell’s place, and also that plaintiff told him he 
would not claim the rent. In theadmission of that tes- 
timony the court erred. By the statute the landlord 
has a lien upon the crop grown on the demised premises 
(section 3083), and by section 3091 it is provided that the 
landlord may have an attachment against the tenant if 
the latter intends to remove, or is moving, or has within 
thirty days removed his property from the leased 
premises, or shall, in any manner, dispose of such crop, 
orattempt to dispose of the same, soas to endanger, 
hinder or delay the landlord from the collection of his 
rent. ' 

It is not the sense of the statute that the tenant shall 
not remove any portion of the crop, but only that he 
shall not remove or dispose of it so as to endinger or 
hinder the landlords collection of the rent. Thisisa 
question for the jury, but it is not to be determined with 
reference to any property the tenant may have elsewhere. 
The landlord’s lien is upon the entire crop grown upon 
the premis’s, and itis this lien which the statute was 
designed to protect. The court instructed the jury, 
“that, in determining whether the removal of said corn 
from the leased premises, by defendant, was such an act 
as to endanger, hinder or delay plaintiff from collecting 
his rent, the jury is at liberty to consider the manner of 
such removal of said corn by defendant, and all his acts 
and statements concerning the same, and all other facts 
and circumstances in evidence before them.’ Under 
this instruction, if the jury kad been satisfied from the 
evidence that defendant intended to, and was about to 
remove all the corn from the premises, yet if they also 
found that he had enough property elsewhere in the 
county, out of which plaintiff could make his rent, they 
were authorized to finda verdict for defendant. It was 
error to admit the testimony that plaintiff said to Aush- 
erman he would not claim the rent. No consideration 
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for such promise is proved or alleged, and plaintiff wag 
not bound by it. 

The judgmentis reversed and the cause remanded. 
All concur, 








Tue State, Plaintiff in Error, v. Huckesy. 


1. Pleading, Criminal: PERJURY: INDICTMENT. An indictment for 
perjury which names and particularizes the cause in which the al- 
leged perjury was committed, and the court in which the cause 
was tried, avers the materiality of the issue so that the court can 
determine it ; avers that the oath was administered by one having 
competent authority, sets out the facts alleged to have been sworn 
to, negatives their truth, and properly assigns perjury upon them, 
is sufficient under Revised Statutes, section 1424. 

2. The indictment for perjury in this case examined and held suffi- 
cient. 


Error to Scott Circuit Court.—Hon. J. D. Fosrsr, 
Judge. 


REVERSED. 


B. G. Boone, Attorney General, for the state. 


The indictment in this case is drawn upon section 
1418, Revised Statutes, and follows the requirements of 
section 1424, Revised Statutes. It clearly sets forth the 
substance of the offence charged, names the cause in 
which the alleged perjury was committed, the court in 
which the same was being tried, states the materiality of 
the issue so that the court can determine it, sets ont the 
particular facts alleged to have been sworn to, negatives 
their truth, and properly assigns perjury upon them. 
This is all that is required. State v. Cave, 81 Mo. 450, 
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and cases cited ; Bish. Crim. Pr. (8 Ed.) sec. 911; Don- 
ohoe v. Slate, 14 Tex. App. 648. The English statutes in 
regard to perjury (14 and 15 Vic., chap. 100, sec. 2v), 
are substantially the same as ours, section 1424, Revised 
Statutes. The indictment in the case at bar would be 
good under the English statute after striking out repeti- 
tions and immaterial matters, alleged with needless 
particularity. These may be treated as surplusage and 
the indictment will still be good under our statute. State 
o. Cave, supra; 2 Arch. Cr. Pr. & Pl. (8 Ed.), note 1 
commencing on page 1719; Slate v, Langley, 34 N. H. 
§29: Stale v. Newton, 1 Green (Iowa) 160; State 2. 
Varrell, 58 N. H. 158. This court has held an indict- 
ment for perjury sufficient which did not charge the 
offence with the precision and particularity used in this 
case. Slate v. Belew, 79 Mo. 584. 


No brief for defendant in error. 


Norton, J.—This case is before us on a writ of error 
prosecuted by the state from the judgment of the Scott 
county circuit court, quashing an indictment charging 
defendant with the crime of perjury. The indictment 
is as follows: 


“STATE OF MISSOURI, - 
‘* CouNTY OF Scort. : 

“In the circuit court of Scott county, Missouri, April 
term, 1883: 


‘‘The grand jurors for the state of Missouri, duly 
empaneled, sworn and charged to inqure within and for 
the county of Scott aforesaid, upon their oath, present 
that, heretofore, at one of the justice of the peace courts 
of Richland township, in said county and state, on the 
eleventh day of January, 1883, before William Bout- 
well, Esquire, one of the justices of the peace of said 
township, in said county and state, a certain issue be- 
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tween one James Marshall and one John D. Ebert, in a 
certain action to recover money had, received and paid 
out, by mistake or oppression, wherein the said James 
Marshall was plaintiff, and the said John D. Ebert was 
defendant, came on to be tried in due form of law, the 
said court then and there having competent authority in 
that behalf, and the said issue was then and there tried 
by the said justice of the peace, sitting as a court as 
aforesaid in that behalf, upon which said trial one 
William R. Huckeby then and there appeared as a 
witness for, and in behalf of, the said John D. Ebert, 
the said defendant in the action aforesaid, and was then 
and there duly sworn, and took his oath before the said 
court, which said oath was then and there administered 
by the said William Boutwell, Esquire, justice of the 
peace as aforesaid, then and there sitting as a court as 
aforesaid, then and there having full power and compe- 
tent authority to administer the said oath to the said 
William R. Huckeby in that behalf, that the evidence 
which he, the said William R. Huckeby should give to 
the court then and there aforesaid, should be the truth, 
the whole truth, and nothing else but the truth, and 
that, upon the trial of the issue so joined between the 
parties aforesaid, it then and there became, and was, a 
material question whether the said James Marshall had 
bought of the said John D. Ebert, at his store in the 
town of Sikeston, in said county and state, on the 
twentieth day of January, 1882, certain goads, wares and 
merchandise, amounting im price and value to $4.90, 
itemized as follows: Calico of the price and value of one 
dollar ; one pair of shoes for ninety cents; one pair of’ 
shoes for seventy-five cents; eight yards of prints for 
one dollar and sixty cents, and checks for sixty-five 
cents. And that the said William R. Huckeby then and 
there, on the trial of said issue, upon his oath aforesaid, 
feloniously, wilfully, corruptly, and falsely, before the 
court aforesaid, did depose and swear in substance, and 
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to the effect following; that is to say: ‘That the said 
James Marshall, on the twentieth day of January, 1882, 
did buy of the said John b. Ebert, at his store in said 
town of Sikeston, aforesaid, calico at the price of one 
dollar, one pair of shoes for seventy-five cents, one pair 
of shoes for ninety cents, eight yards of prints for one 
dollar and sixty cents, and checks for sixty-five cents, 
saying: I (meaning himself), say this is the James 
Marshall (meaning the said James Marshall then and 
there at the time being the plaintiff in the cause of action 
aforesaid), who got these goods (meaning the calico, 
shoes, checks and prints aforesaid). The said William 
R. Huckeby then and there well knowing that the said 
James Marshall, the plaintiff in said action, was not the 
person who bought said articles of goods, wares and 
merchandise of the said John D. Ebert, the defendant 
in said action, »Whis store in said town of Sikeston, on 
the twentieth day of January, 1882, and that the said 
William R. Huckeby then and there knew that the said 
testimony by him given, under oath as aforesaid, to be 
false and corrupt: whereas, in truth and in fact, the 
said James Marshall did not buy said articles of goods, 
wares and merchandise, to-wit: the said calico, shoes, 
prints and checks, amounting to four dollars and ninety 
cents, but that one James H. Marshall did buy said 
calico, shoes, prints and checks, for the price of four 
dollars and ninety cents aforesaid, at the time and place 
aforesaid, and of the said John D. Ebert aforesaid. And 
so the grand jurors aforesaid, upon their oath aforesaid, 
say that the said William R. Huckeby, on the said 11th 
day of January, 1883, at the county and state aforesaid, 
before the court aforesaid, upon the trial aforesaid, did, 
in manner and form aforesaid, feloniously, wilfully, cor- 
ruptly, and falsely, commit wilful and corrupt perjury 
against the peace and dignity of the state. 
* ALBERT DEREIGN, 
‘* Prosecuting Attorney.” 

VoL. 87—27 
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The indictment in question is founded on section 
1418 of Revised Statutes, which provides that: ‘Every 
person who shall wilfully and corruptly swear, testify, 
or affirm falsely to any material matter, upon any oath 
or affirmation, or declaration, legally administered, in 
any cause, matter, or proceeding, before any court or 
public body, or officer, * * * shall be deemed guilty 
of perjury.” 

It is provided in section 1424, Revised Statutes, that 
“in any indictment for perjury, it shall be sufficient to 
set forth the substance of the offence charged, and by 
what court, or before whom the oath was taken, averring 
such court or person to have competent authority to ad- 
minister the same, and that the matter or testimony 
alleged to be false was material to a certain matter or 
issue named, without setting forth the particular facts 
showing its materiality, together with the proper aver- 
ments to falsify the matter wherein the perjury is 
assigned, without setting forth any part of the record, 
proceeding, or process, or any commission or authority 
of the court or person before whom the perjury was 
committed, or the form of the oath or affirmation, or 
the manner of administering the same.”’ 

The indictment in question fully complies with the 
requirements of said section. It names and particular- 
izes the cause in which the aileged perjury was com- 
mitted, and the court in which the cause was tried, avers 
the materiality of the issue so that the court can deter- 
mine as to its; materiality, avers that the oath was ad- 
ministered by one of competent authority, and sets out 
the facts alleged to have been sworn to, negatives their 
truth, and then properly assigns perjury upon them. 
The indistment was sufficient and the court erred 
in quashing it. State ». Cave, 81 Mo. 450. | 
Judgment reversed and cause remanded. All con- 
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cur. 
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THRASHER ef al., Appellants, V. GREENE Country. 


1. County Court, Authority of to Employ Counsel: com- 
PENSATION. The county court of any county has authority, by an 
order of record, to employ attorneys to aid the prosecuting attorney 
in any civil business, upon such terms as it shall deem proper, when 
in the judgment of the court the interests of the county require it, 

2. Suit to Test Validity of Subscription to Railroad : NEczgs- 
SITY FOR. Where the Supreme Court of the state has held the sub- 
scription of a county to a railroad and the bonds issued thereunder 
void, and the circuit court of the United States has held such 
bonds in circulation to be valid, it cannot be said that a suit by 
the county to test the validity of its subscription is wholly useless, 
where the railroad claiming to have acquired such subscription 
was not a party to either of the suits mentioned. 


Appeal from Greene Circuit Court.—Hon. W. F. 
GEIGER, Judge. 


REVERSED. 


Chas. W. Thrasher and Henry C. Young for ap- 
pellants. 


(1) The county court of Greene county had the 
power to make the contracts put in evidence between 
said county and appellants. Laws of Mo. 1873, p. 18, 
sec. 5. (2) The decision of this court in case of State of 
Missouri ex rel. Wilson, Collector v. Garroutte, 67 Mo. 
445, in which bonds of said Greene county issued te 
Hannibal and St.. Joseph Railroad Company were de- 
¢lared void, did not relieve said county from its sub- 
scription to the capital stock of said railroad company, 
nor prevent a non-resident assignee of said company, or 
stockholder, or other person succeeding to the rights 
of said corporation in said subscription from enforcing 
such right in the federal courts. 
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J. M. Patterson for respondent. 


(1) There was no necessity that the suit upon which 
this claim is based should have been instituted ; said 
subscription had been declared void before bringing of 
suit. State ex rel. Wilson v. Garroutte, 67 Mo. 445; 
State ex rel. Barlow v. Dallas Co., 72 Mo. 331. (2) When 
appellants agreed to act as attorneys for respondent they 
placed themselves within the rule ‘ta trustee is not al- 
lowed to profit out of his trust,’’ he cannot place himself 
ina situation in which his interest and his duty may 
contlict. Rea v. Copelin, 47 Mo. 82; Grumley v. Webb, 
44 Mo. 450; Sherwood v. Saxton, 63 Mo. 79. They used 
their position to increase their own gains, not to protect 
the county. (3) The contract between appellants as set 
forth in appellants abstract of record was made without 
legal authority. W. S., p. 414, sec. 28; R.S., sec. 5358; 
Bauer v. Franklin County, 51 Mo. 205. (4) The county 
court’s power to employ attorneys to aid and assist the 
prosecuting attorney, as given in Laws of Missouri, 1873, 
p. 18, sec. 5, does not allow the court to agree to pay an 
outside attorney five per cent. on any suit he may think 
to his advantage to institute. 51 Mo. 205. 


Brack, J.—This suit is based upon a contract made 
by the plaintiffs, attorneys at law, with the county 
court of Greene county on December 3, 1878. The con- 
tract was made matter of record and this suit is for services 
alleged to have been rendered pursuant to the contract, 
in a suit of Greene county against the Hannibal & St. 
Joseph Railroad Company, and two other railroad cor- 
porations in which suit there was a decree cancelling a 
subscription made by the county in 1870 to the Hannibal 
& St. Joseph Railroad Company, to aid in the construc- 
tion of the Kunsas City and Memphis branch road. The 
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history of that subscription need not be stated, for it 
will be found in several opinions of this court. 

The defence that the county court had no power 
to employ the plaintiffs is not well taken. By the 
act of March 11, 1873 (Acts of 1873, p. 18), the county 
court of any county may employ, on such terms as 
the court shall deem proper, by an order made of re- 
cord, attorneys to aid the prosecuting attorney in any 
civil business, when, in the judgment of such court, the 
interest of the county requires the assistance. There can 
be no doubt but this statute gave the court ample au- 
thority to make the contract. 

A further defence is that the suit in which the 
services were rendered was wholly useless. Itis true that 
by the judgment of the circuit court rendered in 1876 
in a suit at the relation of the attorney general, the 
county court and the judges thereof were enjoined 
from disposing of the bonds then in the custody of 
the court, and from issuing bonds to pay a balance» 
due upon the subscriptions. So, too, the subscription 
and the bonds issued and put in circulation in part pay- 
ment thereof, were, by this court, held to be void in 
State ex rel. Wilson v. Garroutte, 67 Mo. 446, the 
opinion being filed at the April term, 1878; that 
opinion was by a divided court. The bonds in circu- 
lation were held to be valid by the circuit court of the 
the United States. The railroad, claiming to have ac- 
quired the subscription in question, was not a party 
to either of those suits. The contract in question re- 
cites that suits were about to be commenced to compel 
thecounty toissue bonds in payment of the balance of the 
subscription, and this does not appear to be controverted. 
With all these facts before the court, the contract with 
plaintiffs was made and the suit at once commenced. 
Its purpose was to bring the interested parties before 
the court and put the disputed question as to the va= 
lidity of the subscription itself at rest. It cannot be 
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said under these circumstances that the suit was wholly 
useless. Besidesit was for the county court to deter- 
mine whether the interests of the county required the 
services and assistance of the plaintiffs, and it was within 
the proper province of that court to agree upon the com- 
pensation. It is not claimed that the employment was 
made in bad faith, nor that the services were not hon- 
estly rendered. We see no reason why the county 
should be permitted to avoid the contract. 

The defendant’s instructions should have been refused 
and the second and third asked by the plaintiffs given. 
The judgment is reversed and the cause remanded. 
Sherwood, J., not sitting. The other judges concur. 


Jackson v. TuE St. Louis, [Ron Mountatn & Soutuern 
Raitway Company, Appellant, 


1. Damages: STATUTE: SECTION 2122. Section 2122 of the Revised 
Statutes only authorizes an action for damages where the death of 
the injured party was caused by the wrongful act of the party 
sued, and an action cannot be maintained where the death was only 
hastened by such wrongful act. 


2. Construction: REVISED STATUTES, SECTION 2122. Section 2122 of 
the Revised Statutes is in derogation of the common law and should 
receive a reasonably strict construction. 


8. Railroad: NEGLIGENCE: DUTY OF CONDUCTOR TO TRANSPORT PRIS- 
ONER. Where one assuming to act as an ofticer, represents himself 
as such to the conductor of a railroad train, and offers to put upon 
the train as a passenger a person whom he claims to have arrested 
for crime, the conductor is not required to inquire into the cause 
of the arrest and the authority of the officer, but is justified in 
taking such prisoner in good faith upon the train and is guilty of 
no wrongful act in so receiving and transporting him. 


4. “Master and Servant: MASTER NOT LIABLE FOR CRIMINAL ACT OF 
SERVANT: TRESPASS : RAILROADS: CONDUCTOR. The master is not 

















OCTOBER TERM, 1886. 423 








Jackson v. The St. Louis, Iron Mountain & Southern Ry. Co. 





liable for the criminal acts of his servant, not authorized or sanc- 
tioned by him, nor for his acts of wilful and malicious trespass. If 
a conductor knowingly and wilfully participates in the act of 
taking and transporting upon the cars, against his will, one whom 
he had no right to receive, he, and not the company, will be liable 
for his acts. 


Appeal from Butler Cireuwit Court.—Hon. R. P. Owxn, 
Judge. 


REVERSED. 
Geo. H. Benton for appellant. 


(1) There is no substantial conflict in the evidence 
in this case, and the court should, as a question of law, 
have declared to the jury that the plaintiff could not 
recover, as requested to do by defendant at the close of 
plaintiff's evidence and of the whole case. Powell ». 
Mo. Par, Ry. Co., 7% Mo. 80; Henry v. St. Louis, K. C. 
& NV. Ry. Co., 7 Mo. 293; Vali vr. Lord, 39 N. Y. 
381; Hdwards v. London, ete., Ry. Co., L. Re 5 C. RP. 
445; Allen vo. London, ete., Ry. Co., Ll. R. 6 Q. B. 65; 
Poulton v. London, ete., Ry. Co., li R. 2 Q. B. 534; 
Porter v. Chicago, ete., Ry. Co., 41 Towa, 358; Wright 
». Wilcox, 19 Wend. 348; Liltle Miami River ». Wet- 
more, 19 Ohio, 110 ; Snyder v. Ry. Co., 60 Mo. 413; Cous- 
ins 0. H. & St. J. Ry. Co., 66 Mo. 572; Vinton ». 
Middlesex Ry. Co., 11 Allen, 304; Thompson on Carriers, 
1, 10; Marshal v. Ry. Co., 78 Mo. 616; Frederick 
v. Hid. O&O. R. R. R. Co., 37 Mich. 342; J/all ». 
Memphis Ry. Co., 9 Am. & Eng. Ry. Cases, 348 ; Yorton 
0M. LS & W. Ry. Co., 6 Id. 322; 7 Mass. 523 ; Dwar- 
ris on Statutes, 193; Beauchamp v. Mining Co., 50 
Mich. 163; s. ¢., 4. Am. Rep. 30; Vawter o. Railroad 
Co., 84 Mo. 679; Clemens v. Railroad Co., 53 Mo. 366. 
(2) The petition does not state facts sufficient to consti- 
tute a cause of action. See authorities, supra. (3) The 
court erred in excluding proper testimony offered by 
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defendant and admitting evidence introduced by plain. 
tiff, cases cited, supra. (4) The court erred in giving 
instructions for plaintiff and refusing instructions asked 
by defendant. See cases cited under first point. 
(5) The verdict is excessive and contrary to defendant's 
fifth instruction given by the court. Jones v. Han- 
mover, 55 Mo. 462; Wagner v. Dette, 2 Mo. App. 
254; 2 Thompson on Neg. 1289; Stale v. Baltimore 
Ry. Co., 24 Md. 84; Blake +. Midlund Ry. Co., 18 
Q. B. 93; Chicago v. Major, 18 lll. 349; Penn. Ry. Co, 
ow. McClosky, 23 Pa. St. 526. 


Chapman & Kerr for respondent. 


Henry, C. J.—This suit was instituted inthe Butler 
circuit court, by plaintiff, to recover damages for the 
death of her husband, alleged to have been occasioned 
by defendant's wrongful act, in receiving her husband 
on its train of cars, against his will and the protest of 
plaintiff, while he was in a mortally wounded condition. 
On a trial she had a judgment for 8500, from which this 
appeal was taken. The cause was tried on an amended 
petition, to which a demurrer having been overruled, de- 
fendant filed an answer, alleging, in addition to a general 
denial, that the deceased was a fugitive from justice, and 
had been arrested by an officer and was wounded in the 
effort to arrest him. That the officer brought him to the 
town of Dexter, and procured a ticket for him and con- 
veyed him, as a prisoner, on defendant's train to Clay 
county, in the state of Arkansas. That defendant re- 
ceived him on its train, and, without any negligence, 
carried him to Clay county, Arkansas. That his death 
was caused by the severe wound inflicted upon him, as 
aforesaid. 

The following is substantially the evidence adduced 
on the trial: Sol. G. Kitchen testified, that he saw 
Andrew Jackson, the deceased, at the depot in Dexter, 
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on the 8th or 9th of August, 1879. He was seriously 
wounded. ‘Two or three hours after he was brought to 
the depot, the train arrived, and, as soon as it stopped, 
witness met Mr. Kelly, the conductor, on the platform, 
and told him the condition of Jackson, and that there 
would be an effort to put him on the train, and appealed 
to him, in behalf of Jackson and his wife, not to allow 
it, because they had no authority to doso. That he had 
called for their authority, and they refused to produce 
any. Three men appeared to havechargeof him. After 
the train had been at the depot some four or five minutes, 
they took hold of the pallet on which he was lying, and 
carried him up to the baggage car, gave him a swing and 
threw him up into the baggage car. 

Mr. Davidson testified that he saw Jackson at Poplar 
Bluff, at the depot lying on the platform, wounded ; un- 
derstood, at the time, that Jackson was taken forcibly, 
against his will, and witness was applied to by some 
persons to arrest the parties for kidnapping. Witness 
was prosecuting attorney of the county at that time. 
Barton Turner, sheriff of Butler county at the time, saw 
Jackson at the depot wounded; saw him put on the 
train. He seemed to go unwillingly. Said he would 
like to be retained there, in Butler county, on some 
charges against him there. Heard Chapman talking to 
Barham who had Jackson in charge, and the conductor 
was there part of the time, remonstrating against taking 
him and asking by what authority they were taking 
him. E. R. Milton also saw Jackson lving in the car, and 
heard him say: ‘* Boys are you going to let them take 
me‘ and the man in charge said: ‘They can’t help 
themselves.” It was also proved that Jackson died at 
Boydsville, Arkansas, on the twelfth or fifteenth of 
August, 1879, and a physician testified that the proba- 
ble effect of a gun-shot wound in the left breast and 
abdomen, and thigh, would result in death. It would 
be hazardous to transport him any distance. 














SUPREME COURT OF MISSOURI, 





426 








Jackson v. The St. Louis, Iron Mountain & Southern adie Co. 











a Ee mesmennens TS 


An instruction, in i nature of a demurrer to the 
evidence, was overruled by the court, and defendant in- 
troduced as a witness Barham, who arrested Jackson. 
He testified to the arrest and wounding of Jackson, in 
Stoddard county Missouri. After the train pulled out 
from Dexter, and had gone seventy-five or eighty yards, 
the conductor, Kelly, came to witness and said ; ‘‘I can’t 
carry that man.’’ Witness enquired why, stating that 
he, witness, had money to pay his fare, was an officer and 
had his papers. Thinks he showed him his badge, was 
not positive, but knew he hadit. That portion, initalies, 
was excluded but should have been admitted. Condue- 
tor Kelly pulled the bell rope and the train stopped, but 
again went on. None of the men who assisted in put- 
ting Jackson on the train were connected with the train. 
Witness had no writ. Badge he showed Kelly was one 
witness had from the secret service company. He also 
had a badge, as city marshal of Malden, Mo. 

Kelly, the conductor, testified that as he stepped 
from the rear car of the train, he met Col. Kitchen who 
said they were taking off a party against his will, and he 
had doubts whether the officers had the proper papers. 
Witness told Kitchen if the party was an officer, he could 
do nothing, but would give him plenty of time to get an 
officer to have him taken off, if there was anything wrong. 
Witness said he did not see Jackson at all. As the train 
started, he stepped onto the baggage car, saw the man 
lying down and pulled the bell rope. Barham then said: 
‘*T am the officer and have him incharge.”’ Threw back 
his coat and showed his badge as marshal, and stated 
that he had the papers. Witness then started the train 
again. 

The court for plaintiff instructed the jury as follows: 

‘1. If the jury believe from the evidence that plaintiff 
was the wife of Andrew Jackson: that defendant, its 
agent, officers and employes took and carried the said 
Andrew Jackson upon one of its cars from the town of 
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Dexter, Missouri, by way of Poplar Bluff, Missouri, into 
Clay county, Arkansas, against his will and consent of 
himself and plaintiff, and that he was dangerously sick 
and wounded at the time of being so taken ; that his con- 
dition was known to defendant’s employes and agents 
who were conducting and managing said car and train; 
that the conductor in charge of said train was not only 
informed of his condition and knew that he was being so: 
taken against his will and the consent of plaintiff, and 
that he was so taken and so transported from said town 
of Dexter to said Clay county, thereby causing or has/en- 
ing his death, they should find for plaintiff any sum, not 
exceeding five thousand dollars, to which plaintiff has 
shown herself entitled ; and it is no excuse or mitigation 
of defendant's liability that others aided and assisted 
defendant, its employes and agents in so taking and _ re- 
moving plaintiffs said husband from said towg of Dexter 
to said Clay county as stated in her petition.”’ 

‘2. The court further instructs the jury that, if 
defendant had any authority of law for taking and re- 
moving plaintiff ’s husband, that after plaintiff had intro- 
duced evidence tending to prove the facts alleged in her 
petition sufficient toentitle her to recover, that defendent 
must then establish sufficient on its part to justify such 
taking and removal.” 

The following were given on defendant's request: 

‘2. The court instructs the jury that notwithstand- 
ing you may believe from the evidence that defendant's 
conductor was guilty of a wrongful act in taking deceased 
upon defendant's train in question, under the circum- 
stances detailed in evidence, yet you must find a verdict 
for the defendant unless you believe further from the 
evidence that said wrongful act was the cause of the 
death of Andrew Jackson.” 

“5. If you find a verdict for the plaintiff in this 
case, you are instructed that the measure of damages 
will be what you find from the evidence was the value of 
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the life of Andrew Jackson to the plaintiff in his wounded 
condition before he was received on defendant’ s train.”’ 

The following asked by defendant were refused : 

“1. If you believe from the evidence that W. T, 
Barham, at the time and place in question represented 
to defendant's conductor, that he, the said Barham, was 
an officer in charge of deceased as a prisoner, and that 
said conductor believed the same and acted in good faith, 
then the court instructs you that said representation was 
a sufficient justification for said conductor, and that the 
taking of said Andrew Jackson upon defendant's train 
under the circumstances supposed in this instruction was 
not a wrongful act, and you must find a verdict for the 
defendant.”’ 

‘“*4. Ifthe jury believe from the evidence that the 
gun-shot or pistol wounds inflicted on Andrew Jackson 
were necegsarily fatal and it was a wrongful act for de- 
fendant’s employes to receive Jackson on the train at the 
time and place in question in his wounded condition, and 
that said wrongful act only hastened the death of Jack- 
son and was not the cause of the same, you must find a 
verdict for the defendant.” 

The above instructions the couré refused to give to 
the jury, and the defendant at the time excepted. 

This is a peculiar case, and the first of its kind in 
this state, and, if another like it has ever found its way 
into the reports of causes decided elsewhere, | have not 
been able to find it. Respondent has filed no brief. 
It is a suit under section 2122, Revised Statutes, which 
provides that: ‘* Whenever the death of a person shall 
be caused by a wrongful act, neglect or default of another, 
and the act, neglect or default is such as would, if death 
had not ensued, have entitled the injured party to main- 
tain an action and recover damages in respect thereof, 
then * * * theperson who, er the corporation which 
would have been liable, if death had not ensued, shall 
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be liable to an action for damages, notwithstanding the 
death of the person injured.”’ 
This statute has been generally accepted as vigorous 
enough, but the court, in its first instruction for plaintiff, 
added materially to its provisions. The statute gives 
the action, if the wrongful act of the party sued caused 
the death, and the first instruction for plaintiff superad- 
ded, ‘‘or hastened”’ his death. Itis a statute in deroga- 
tion of the common law and must receive a reasonably 
strict construction. 
The second of defendant’s refused instructions 
should have been given. There was abundant evidence 
upon which to predicate it, and to hold the defendant 
, liable, if the jury found the facts hypothecated in that 
instruction would require the conductor, when one as- 
suming to act as an officer offers to put upon the cars, 
as a passenger, a person whom he claims to have arrested 
for crime, to stop the train, and inquire into the cause of, 
and authority for, the arrest. There was no proof in 
this case that the conductor, or any of the train men, 
assisted or. in any manner participated in, or counte- 
nanced the act of the three men who lifted Jackson into 
the baggage car! Itisalsoa fact, testified to by the sheriff 
of the county in which it occurred, that the conductor 
remonstrated with Barham against carrying Jackson off. 
The evidence tends to prove that, until the train had 
started, he did not know that Jackson was aboard, and 
that, when he discovered him in the baggage car, he said 
he could not carry him, and stopped the train, and was 
then told by Barham that he was an officer who had 
Jackson under arrest, and showed him his badge of office, 
and told him he had papers authorizing the arrest. If 
the jury had been properly instructed and found the 
above facts, they should, and no doubt would, have found 
a verdict for the defendant. 

The conductor to'd Col. Kitchen that he would hold 
the train long enough for them to get an officer to pre- 
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vent Barham and his associates from taking Jackson off,: 
The sheriff and the prosecuting attorney of the county 
were present, and to the sheriff Jackson appealed to hold 
him in his county on charges against him there. Under 
all the circumstances, the conductor acted with as much 
prudence and cireumspection as could be required. To 
exact more would be to require him to exercise judicial 
functions and pass upon the case of every prisoner trans- 
ported over his road to the penitentiary by the sheriffs 
of the counties through which the road runs. The 
second of defendant’s refused instructions should have 
been given, for the same reason that the first given for 
plaintiff should have been refused, viz.: that the statute 
does not give an action to the representative, unless the 
wrongful act complained of occasioned the death of the 
party. 

We may also add, that if a conductor knowingly and 
wilfully participates in the act of taking and transport- 
ing upon the cars, against his will, one whom he had no 
right to receive on the cars for transportation, he and 
not the company, would be liable for his conduct. The 
master is not liable for the criminal acts of his servant, 
not authorized or sanctioned by him, nor’ ‘‘for his acts 
of wilful and malicious trespass.’’ JfceKeon v. Citizens 
Ry. Co., 42 Mo. 83; Story on Agency, section 456. 

There are some exceedingly nice distinctions in the 
books on this subject, which we shall not notice, because 
we think it clear enough that, if the conductor of a rail- 
road train goes out of the train, and forces one into @ 
passenger car and carries him off, the act would not be 
within the scope of his employment. The judgment is 
reversed and the cause remanded. 
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Wison v. THE St. Louts, [Ron Mountarn & SourneRN 
RAILWAY Company, Appellant. 


Judgment, When a Bar: InyuncTION. While a cause of action, 
when prosecuted to a judgment, becomes merged in the judgment, 
and such judgment isa bar to a second prosecution of the same 
cause of action, yet it is competent for the parties to agree that such 
judgment may be set aside and enjoined, upon condition that it 
shall not affect the right of the plaintiff therein to prosecute a 
suit on his original cause of action, which formed the basis of the 
judgment. 


2. The evidence in this case held sufficient to show that the original 
judgment in this cause had been set aside, upon condition that it 
should not be a bar to a second prosecution by plaintiff upon the 
same cause of action. 


8 Railroads: FAILURE TO MAINTAIN FENCES. Where a railroad com- 
pany knows, or by the exercise of reasonable diligence, might 
have known, of defects in its fences, required to be kept in repair, 
and fails to make the necessary repairs within a reasonable time 
after the acquisition of such knowledge, or after such knowledge 
should have been acquired, it is liable for damages resulting from 
such failure or neglect. 





a : : KNOWLEDGE OF DEFECTS BY PLAINTIFF. Plaintiff 
will not be precluded from recovery because of the fact that he 
knew of the defects in the company’s fence, before the injury, and 
did not repair them, 


- 


Appeal from Wayne Circuit Court.—Ilon. R. P. Owen, 
Judge. 


AFFIRMED. 
Geo. H. Benton for appellant. 


(1) On the pleading, the judgment in this case 
should have been for defendant. Cooksey v. Railroad 
Co., 74 Mo. 477; Freeman on Judgments, sec. 215; 
Blake v. Downey, 51 Mo. 437. (2) The burden of proof 
to sustain the allegation of the replication was on 
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the plaintiff, and as there was no evidence at the 
trial to sustain the replication, the judgment should 
have been for the defendant. Bank v Burnam, 61 
Mo. 76; Spurlock v. Railroad Co., 76 Mo. 67; Chil- 
dress v. Cutter, 16 Mo. 24; Brown v. Brown, 45 
Mo. 412; Hamilton v. Mark, 63 Mo. 167; Henry ». 
Lowe, 73 Mo. 96. (3) The court erred in refusing de- 
fendant’s declarations of law. Rutledge v. Railroad 
Co., 78 Mo. 289; Clardy v. Railroad Co., 73 Mo. 576; 
Case v. Railroad Co., 75 Mo. 668; Berry v. Railroad 
Co., 65 Mo. 172; Clark v. Railroad Co., 36 Mo. 202; 
Price v. Railroad Co., 49 Mo. 438. (4) Section 809, 
Revised Statutes, is unconstitutional. It violates the 
provisions of the constitution of the state of Missouri. 
Article 2, sec. 20; also the provisions of article 2, sec. 8. 
It also violates the constitution of the United States. 
Article 14, see. 1; Cooley Const. Lim. 573, and author- 
ities cited; Vanzant v. Waddell, 2 Yerger, 260; Lenz v. 
Choulton, 23 Wis. 478; Wynchamer v. People, 13 N. Y. 
432: Gibson v. Mason, 5 Nev. 302; Gorman v. Pace, 
R. R., 26 Mo. 450; Trice vo. H. & St. J. R. R. Co., 49 
Mo. 440; Hudson v. St. L., KC. & N. R. R. Co., 58 
Mo. 536; Seaton v. C., R. I. & P. R. PR. Co., 55 Mo. 
416; Paris v. M., K. & T. R. R. Co., 63 Mo. 236. Be- 
cause it is not an exercise of the police power. Judge 
Field in Munn v. Illinois, 94 U. 8. 141; Const. 1875 
(Mo.) sec. 5, art. 12; Cooley Const. Lim. (2 Ed.) 706; 
Const. 1875 (Mo.) sec. 14, art. 12; Slate ez rel. v. Greer, 
78 Mo. 188; State v. Noyes, 47 Me. 211; Commissioners 
v. Railroad, 63 Me. 211; “rie v. Hrie Canal Co., 59 Pa. 
St. 174. 


J. N. Morrison for respondent. 


(1) Defendant alleged in its answer that there was 
‘*a juigment before a justice of the peace,”’ etc., but did 
not say whether it was valid or void, or that it was duly 
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given. In pleading a judgment of a court that has not 
general jurisdiction, the pleader ought to state the facts 
that confer jurisdiction, but if he does not he must at 
least allege that the judgment was duly given. R. 8., 
1879, see. 3551; Wichersham vr. Johuson et al., 51 Mo. 
313. Defendant, in its answer, did not state either of 
these things. (2) The plaintiff should not be put upon 
his proofs to sustain the new matter set up in his repli- 
cation, because said new matter was in response to an 
allegation in defendant’s answer that was itself insuffi- 
cient in law, as we have seen, in that it did not state 
sufficient facts to constitute a defence ; and the said new 
matter set up was merely seeking to avoid that thing 
which is insufficient as and for a defence, and is simply 
surplusage in the replication. But the record of the 
judgment offered by the plaintiff was held sufficient to 
sustain the theory of the new matter of the replication. 
(3) The*court properly refused defendant's declarations 
of law. Williams ». I. & St. J. R. R. Co. 80 Mo, 597; 
Gee v. St. L., 1. M&S. RB. R. Co., 80 Mo, 223; Clardy 
0 St. L., 1. M&S. RB. RR. C0.. 73 Mo. 576: Vineyard ov, 
St. £., 1. Mi&S. RB. RB. Co., 80 Mo. 92; Rutledge v. H. 
¢ St. J. R. R. Co., 738 Mo. 29. 


Norton, J.—This suit was instituted in the Wayne 
county circuit court on the thirteenth of August, 1881, 
to recover double damages under section 809, Revised 
Statutes, for the alleged killing of two hogs and injury 
to plaintiff’s crops, by reason of defendant's failure to 
erect and maintain good and lawful fences along the 
sides of its road, where it passed through the cultivated 
field of plaintiff. The answer of defendant set up as a 
bar to plaintiff’s action, that on or about the nineteenth 
of April, 1881, the plaintiff instituted a suit against de- 
fendant, before a. justice of the peace in Benton town- 
ship, county of Wayne, for the same cause of action 
VoL, 87—28 
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for which this suit is brought, and for the same property 
and items of damage for which this suit is brought, and 
a final judgment was rendered against defendant on the 
thirtieth of April, 1881, and that said judgment remains 
jn full force and effect. To this answer plaintiff filed a 
replication admitting that plaintiff obtained a judgment 
before the justice of the peace on the same cause of ac- 
tion for which this suit is brought, but denying that 
said judgment remains in full force and unreversed, and 
averring that said judgment had, by agreement of the 
parties and judgment of the court, been perpetually en- 
joined, and that it was in said judgment agreed between 
plaintiff and defendant that plaintiff should not be pre- 
vented or precluded from pursuing his identical cause 
of action, upon which said enjoined judgment was 
founded. 

A demurrer was interposed to the replication, which 
was overruled, and we think properly, inasmuch as the 
facts therein stated showed a distinct agreement that 
the enjoined judgment should not interfere with the 
right of plaintiff to prosecute his suit based on the same 
eause of action. While the rule is that a cause of 
action, when prosecuted to a judgment, becomes merged 
in the judgment, and such judgment is a bar to the 
prosecution of another for the same cause of action, it 
is, nevertheless, competent for the parties (as the repli- 
cation in this case avers they did), to agree that such 
judgment may be set aside and enjoined on the condition 
that it shall not affect the right of plaintiff in such 
judgment to prosecute his suit on his original cause of 
action, which formed the basis of such judgments. 

The evidence offered on the trial tended to show 
that the fences erected by defendant along the sides of 
its road, where it passed through plaintiff’s field, had 
become so dilapidated and out of repair, that hogs and 
cattle passed through it into plaintiff’s fields, of which 
defendant had knowledge, and that the fences had re- 
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mained so out of repair for a period of two or three 
months, and that plaintiff had been damaged by reason 
thereof to the extent of his claim. 

The cause was tried by the court without the inter- 
vention of a jury, and the chief error assigned is the 
refusal of the court to give certain declarations of law 
asked by defendant, one of which was in the nature of a 
demurrer to the evidence. It is claimed that this in- 
struction ought to have been given because plaintiff 
offered no evidence showing that the judgment set up in 
defendant’s answer was not in full force. Waiving the 
question as to whether it was not the duty of defendant, 
who affirmed in the answer that said judgment was in 
full force, to prove it, if the averment was denied in the 
replication, we think the record shows that there was 
evidence on this point. 

It appears, from the bill of exceptions, that after 
the demurrer to plaintiff’s replication was overruled 
that the following was put in evidence: 


“Sr, L,I. M. & 8. Ry. Co., ) 
V. - 
R. W. Witson. 


“INJUNCTION, 


** Now, at this time come the parties, by their respec- 
tive attorneys, and by agreement of parties it isconsidered 
and adjudged by the court that the injunction hereto- 
fore granted in this cause is made perpetual, and it is 
agreed by the parties that the plaintiff shall not, by this 
proceeding, be precluded or prevented from pursuing his 
cause of action in the cause against defendant, and that 
defendant pay the cost of this proceeding.” 


It is claimed by counsel for defendant that the 
above was put in evidence on the hearing of the de- 
murrer to the replication. It does not so appear in the 
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bill of exceptions, and if it did so appear it would be a 
most remarkable proceeding for evidence to be intro- 
duced upon which to determine a demurrer. We must 
take it, therefore, as doubtless the trial court took it (it 
having been received without objection), as relating to 
the judgment referred to in the answer and replication, 
and viewing it in this light, it fully established the facts 
as stated in the replication. It was competent for the 
parties to agree as they did, that plaintiff's cause of ae- 
tion should not be barred by reason of the former judg- 
ment, which was enjoined, and in this respect the case 
loses its analogy to the case of Cooksey v. Railroad Co., 
74 Mo. 480, cited by defendant. 

The other instructions asked and refused were prop- 
erly refused, because they ignored the principle repeat- 
edly announced by this court, that when a railroad 
knows, or might, by the exercise of reasonable diligence, 
have known of defects in fences required to be kept in 
repair, and fails to make the necessary repairs within a 
reasonable time after the acquisition of such knowledge, 
or after such knowledge should have been acquired, that 
it is liable for damages resulting from such failure or neg- 
lect. Clardy v. Railroad Co., 73 Mo. 576. The instrue- 
tions referred to not only ignored this principle, but they 
denied to plaintiff the right to recover if he knew of the 
defects in the fence and did not repair them, or, in other 
words, they negative the right of plaintiff to recover if 
he failed to perform a daty which the law did not im- 
pose upon him, but which it did impose on defendant. 
Judgment affirmed. All concur, 
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Mowser V. MowseEr, Administrator, Appellant. 


1. Ante-Nuptial Acgreement: CONSIDERATION: EVIDENCE. A parol 
ante-nuptial agreement between husband and wife, that, upon the 
death of either, the other should claim no interest in the estate of 
the deceased, is not admissible against the widow in asuit by her 
for the allowance given her by Revised Statutes, section 107, where 
she has received nothing as a consideration for the alleged agree- 
ment. 


2. Husband and Wife: DOWER, CONTRACT IN LIEU OF. It is against 
public policy to allow a man by an agreement before marriage, 
which does not secure tothe wife after his death a provision for 
her support during her life, to bar her right to dower. 


8. Widow, Allowance for: statTuTrE. The four hundred dollars 
allowed the widow by Revised Statutes, section 107, isan absolute 
provision for her own use to be disposed of as she may see proper, 
and she is entitled to it regardless of whether or not there are 
children of the marriage or the deceased left a family. 


4. ——: : ABANDONMENT OF HUSBAND BY WIFE. The widow 
is entitled to the allowance provided for by Revised Statutes, sec- 
tion 107, where she remained the wife of the deceased to the time 
of his death, although she may have abandoned him without 
sufficient cause. 





Appeal from Bollinger Circuit Court.—Hon. J. D 
Fox, Judge. 


AFFIRMED. 
Cahoon & Whybark for appellant. 


(1) <A parol ante-nuptial agreement not to claim 
any interest in each other's property, acted upon by the 
parties after marriage, has been held to be binding upon 
them. 2 Story’s Equity (2 Ed.) sec. 987a, p. 187, note 
3; Southerland v. Southerland, 5 Bush (Ky.) 6591; 
Naill vr. Maurer, 25 Md. 532. If this be true, plaintiff 
is barred by the agreement from claiming any interest in 
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the estate of her deceased husband. Logan >. Philips, 
18 Mo. 23: Thompson on Homesteads, sec. 942; Alenke 
o. Koeltz,75 Mo. 239. (2) Sections 105, 106, 107, ete., of 
article four, chapter one, of the Revised Statutes are 
in pari materi2 and, to be construed together, and from 
the provisions of section 105, it is clear that the legisla- 
ture had in view the family of the deceased and not the 
widow alone, at least the widow as the remaining head 
of the family. The plaintiff at the death of her husband 
was neither a member of his family nor its remaining 
head. Dobson v. Butler, 17 Mo. 87; Thompson on 
Homesteads, secs. 75, 76, 935, 936, 937. (3) It is ad- 
mitted by the defendant that the cases of Cummings ». 
Cummings, 51 Mo. 261 ; Hastings v. Meyer, 21 Mo. 519; 
Brown v. Brown, 68 Mo. 389; Whitehead v. Tapp, 69 
Mo. 415; State ex rel. Steers v. Taylor, 72 Mo. 656; 
Griffin v. Canning, 54 Mo. 282, are strong and appear to 
be against the above positions, but it is believed that 
none of them presented the questions involved in this 
case and the plaintiff under the circumstances is not en- 
titled to the benevolence of the statute. 


Holladay & Smith for respondent. 


(1) The wife received nothing in consideration of 
the so-called ante-nuptial agreement. Johnson », 
Johnson, 23 Mo. 562. Such agreements are contrary to 
public policy. 3 Kent’s Com. 76. But if it were within 
the spirit of the law, it is void because not in writing. 
R. 8., sees. 3280, 3281, 3282; Logan v. Philips, 18 Mo. 
22. The statute of frauds has a material bearing upon 
all such cases. Schouler’s Dom. Rel. 266. Toa peti- 
tion by a widow to the probate court for an allowance 
out of her deceased husband’s estate it is no defence that 
by marriage contract she had released all claim for her 
distributive share. Blackinton v. Blackinton, 110 Mass. 
461; Hancock v. Hancock, 19 Pick. 167. (2) The prop- 
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erty given to the widow is her absolute property and 
vests in her immediately upon the death of the husband. 
"91 Mo. 519; Slate ex rel. v. Taylor, 72 Mo. 650; 54 Mo. 
282. Respondent stands here in the attitude of a dow- 
eress, having made no election in the premises to take a 
child’s part. Griffith v. Canning, 54 Mo. 282; Cum- 
mings v. Cummings, 51 Mo. 261; Thompson on Home- 
steads, 745, last part sec. 943. (3) The wife was entitled 
to the allowance givenfher by section 107, Revised Stat- 
utes, although she had abandoned her husband, and was 
living separate and apart from him at the time of his 
death. She was still his lawful wife. Brownv. Brown, 
68 Mo. 389; Whitehead vo. Tapp, 69 Mo. 415. 


Henry, C. J.—This proceeding originated in the 
probate court of Bollinger county and was an applica- 
tion by the widow of Elisha Mowser, deceased, under 
section 107, Revised Statutes, which is as follows: ‘‘In 
addition to the above, the widow may take such personal 
property as she may choose, not to exceed the appraised 
value of four hundred dollars, for which she shall give a 
receipt.” 

It was admitted that plaintiff, Ada, was the lawful 
wife of the deceased, of good reputation forchastity and 
inall respects a lady of fair name: that she made her 
application in due time and that the property is on 
hand, and the resistance to the allowance is based upon 
the following admitted facts: That she and deceased 
were married on the twelfth day of August, 1880, and 
continued to live together as husband and wife from 
that date until February 7, 1881, when Mrs. Mowser 
abandoned her husband without any cause, he having 
treated her with kindness and affection and provided 
her with a comfortable home and abundant support. 
That at her marriage she had several hundred dollars in 
money, and, prior to the marriage, it was agreed between 
her and Mowser that it was to remain her sole and separate 
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estate ; that during the coverture, he frequently borrowed 
money of her and repaid it, never controlling or claiming 
the right to control it ; that when she left him he had 
living with him five minor children by a former wife, 
ranging from three to fifteen years of age. That she 
took with her all her separate estate, and the only 
reason she assigned for leaving him was that! she had 
her own family to look after, consisting of three sons, 
one of age and married, and others almost grown and in 
good health. 

A witness testified toa portion of the above facts, 
and defendant also offered to prove by this witness that 
Mr. and Mrs. Mowser, upon their intermarriage, agreed 
on the death of either the other should not claim any 
interest in the estate of the deceased. This, on objection 
of plaintiff, was excluded. The probate court refused 
her application and the plaintiff appealed to the circuit 
court which rendered a judgment in her favor, from which 
defendant has appealed. 

The cireuit court committed no error in excluding 
the testimony offered to prove the parol agreement al- 
leged between Mr. and Mrs. Mowser. She received 
nothing as a consideration for the alleged agreement. Her 
money was secured to her by section 3296, Revised 
Statutes. Section 2201 provides that: “If any 
woman, prior to and in contemplation of marriage, 
shall, in agreement or marriage contract with her in- 
tended husband, or other person, receive any estate, 
either real or personal, to take effect after the death of her 
husband. by way of jointure, as a provision for her 
support during life, and expressed to be in full discharge 
of all her claim of dower, such estate shall be va‘id, 
and a bar to dower in the estate of her husband.’? Even 
if a parol agreement can be allowed to defeat dower, the 
widow must receive under it, real or personal property 
as a provision for her support during life; it is against 
public policy to allow a man, by an agreement before 
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marriage, which does not secure to the wife a provision 
for her support during life after his death, to bar her 
right to dower. The statutes sanction no such agree- 
ment. 

The abandonment by plaintiff of her husband did 
not impair her mght to the provision claimed. The four 
hundred dollars allowed her by section 107 is an abso- 
lute provision for the widow, and she is entitled to it 
whether there are children of the marriage or not, or 
whether the deceased left a family or not. It is not 
given to the widow for the benefit of herself and her 
children, or the children of the deceased, but to her for 
her own use to be disposed of us she may see proper, and 
notwithstanding she abandoned her husband and 
without any sufficient reason, still she is entitled to the 
property orits value claimed by her. She was his wife 
to the day of his death. The court will not try divorce 
suits after one of the parties to the marriage is dead. 
But Mowser had no grounds for a divorce from his wife 
while helived. She left her home in February, 1881, and 
he died in September of the same vear. An abandon- 
ment is no cause fora divorcee until it has continued 
for the space of one year. The judgment is affirmed. 
All coneur, 





THE Crry OF SPRINGFIELD, Appellaat, v. Tue Frrst 
. NatioNaAL BANK OF SPRINGFIELD. 


1. Taxation: BANK STOCK. Assessment of taxes against bank stock 
must be made against the shareholders personally. 








The fact that the officers of the bank refuse to fur- 
nish the assessor with a list of shareholders, affords no reason for 
making the assessment and enforcing the tax against the property 
of the bank. 
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Appeal from Greene Circuit Court.—Hon. W.F. Gricrr, 
Judge. 


AFFIRMED. 
J. P. McCammon for appellant. 


The demurrer to the petition should have been 
overruled. Shares in national banks are liable to assegs- 
ment. Lionberger v. Rowse, 43 Mo. 67; First National 
Bank v. Meredith, 44 Mo. 500; Curtis ». Ward, 58 Mo. 
295. Under section 6693, Revised Statutes, 1879, it isthe 
duty of the bank to pay the tax, and it may recover from 
the owners of the stock the amount so paid. Firs¢ 
National Bank v. Meredith, 44 Mo. 500: National Bank 
». Commonwealth, 9 Wallace, 363 ; First National Bank 
®. Douglas Co., 1 Cent. Law Journal, 589; First National 
Bank v. Peterborough, 22 Am. Rep. 424, 427 ; Common- 
wealth ». Bank, 1 Am. Corp. Cases, 558. 


J. R. Vaughan for respondent. 


(1) The petition is insufficient in that it avers no aa- 
thority in the assessor by ordinance or otherwise, to assess 
the property in the manner stated, or in any other way. 
(2) The petition does not charge, as it should, any actual 
levy or extension of taxes on a tax book by the city clerk 
or by some one authorized todo so. State, ete., ». Hare 
per, 11 Mo. App. 301; Brown vr. Harris, 52 Mo. 306, 
(3) The tax is invalid because levied against the bank 
upon its entire capital stock, and not specifically against 
the shareholders. Lionberger ». Rowse, 43 Mo. 67; 
First National Bank v. Meredith, 44 Mo. 500; State, ete., 
v. Dowling, 50 Mo. 134 ; St. Louis & B.S. Association %. 
Lightner, 42 Mo. 421; Nat. Com. Bank v. Mayor, ete., 
62 Ala. 284; Sumpter Co. v. Bank, 62 Ala, 464. (4) There 
is nothing stated in the petition which gives the city the 
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right to sue. City, etc., v. Picot, 38 Mo. 126; State, ete., 
». Goodnow, 80 Mo. 271; State, ete., v. Heman, 7 Mo. 
App. 423; Alexander v. Helber, 35 Mo. 334; Town, ete., 
». Miller, 77 Mo. 56. (4) A demand for the payment of 
the tax should have been alleged. R. S., sec. 6754; 
Thompson v. Gardner, 10 Johns. 404; St. Anthony v. 
Greely, 11 Minn. 321. 


Norton, J.—This case is before us on plaintiff’s ap- 
peal from the action of the circuit court in sustaining a 
demurrer to the following petition: The petition, after 
stating that defendant was a banking corporation, organ- 
ized under the laws of the United States, and doing busi- 
ness in Springfield, proceeds to state that plaintiff by her 
charter, granted by a public act of the legislature, had 
power by and through her city council to levy and collect 
taxes upon real and personal property within her corpor- 
ate limits not to exceed one per cent. of the assessed 
value thereon, and to apply such penalties for the non- 
payment thereof as said council may see fit. That by 
virtue of said power, the city council of said city of 
Springfield did, by an ordinance approved March 29, 
1880, entitled an ordinance for the levying of 1 tax for 
current expenses, and a special tax for an ‘‘ interest and 
sinking fund and past indebtedness fund,”’ levy a tax for 
said year 1880, of one dollar on the one hundred dollars 
valuation on all property, real and personal, within the 
corporate limits of said city, which was subject to taxa- 
tion, which said levy was distributed as follows, viz. : 
One-half of one per cent. for the current expenses of the 
city for the fiscal year, commencing March 1, 1880, and 
one-half of one per cent. for the interest and sinking and 
past indebtedness funds. That as a basis for the said 
levy, and in conformity with an ordinance entitled ‘an 
ordinance in revision of ordinances for the government 
of the city of Springtfield,’’ approved March 22, 1878, the 











414 SUPREME COURT OF MISSOURI, 


—— _ , ce 
The City of Springfield v. The 1st Nat'l Bk. of Springfield. 





duly elected and qualified assessor of said city, acting 
under the authority of said city council, as expressed in 
said last mentioned ordinance, did, between the first 
Monday in August, 1879, and the first Monday in Feb- 
ruary, 1880, make an assessment of all the property, reaj 
and personal, within the corporate limits of said city 
which was subject to taxation.”’ 

That at said dates hereinbefore mentioned, the capital 
stock of said defendant was $50,000, and the sum was 
divided into shares of one hundred dollars each, par value, 
That between said dates, to-wit: the first Monday in 
August, 1879, and the first Monday in February, 1880, 
the said city assessor did call upon and demand of the 
cashier and the president of said defendant, a list of 
stockholders of said defendant and the amount or num- 
ber of shares held by each; but said cashier and said 
president, each in violation of the statute in such case 
made and provided, failed and refused to deliver said 
list of shareholders as aforesaid, wherefore the said as- 
sessor was unable to assess the individual shareholders as 
required by law; but plaintiff avers that, acting upon 
his best information and under the law in such case made 
and provided, said city assessor assessed said defendant 
$100,000 on the aggregate shares of stock of said defend- 
ant. That defendant at no time before the commence- 
ment of this suit, and not until a long time after said 
commencement, objected to the irregularity of said as- 
sessment against said bank for the aggregate shares ; but 
on the contrary, by its cashier, tendered to plaintiff the 
sum of three hundred and thirty-three dollars in pay- 
ment of said taxes; the said defendant objecting only 
to the assessment of said stock at its full valuation, in- 
stead of a two-thirds valuation thereof. That afterwards 
the board of equalization of Greene county, state afore- 
said, fixed the assessment of said stock of defendant at 
the sum of $50,000 on the tax books of said county, and, 
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therefore, the valuation made by the city assessor was re- 
duced by the city council to the said sum of $50,000. 
That the said council, by an ordinance entitled ‘‘ an or- 
dinance in revision of the ordinances for the government 
of the city of Springfield,’ approved March 22, 1878, ap- 
plied a penalty of ten per cent. on all taxes not paid to 
the collector by the first Monday in September of the year 
for which they were levied. That the taxes on said stock 
of defendant amounted to the sum of five hundred dol- 
lars, and the penalty for their non-payment in due time 
to the sum of fifty dollars, making in all the sum of 
five hundred and fifty dollars. That defendant is in- 
debted to the plaintiff in the said sum as will more defi- 
nitely appear from the arcount herewith filed ; which sum 
is yet due and unpaid, for which plaintiff asks judgment 
and for costs. 

In the cases of Lionherger v. Rowse, 43 Mo. 67, and 
First Nalional Bank +. Meredith, 44 Mo. 500, it was held 
that, under the statute of this state, persons owning 
shares of stock in banks and other incorporated coin- 
panies taxable by law, are not required to deliver to the 
assessor 2 list thereof, but that the president or other 
chief officer of such corporation shall deliver to the 
assessor a list of all shares of stock therein, and the 
names of the persons who hold the same; that the taxes 
assessed on the shares of stock embraced in such list shall 
be paid by the corporations respectively, and they may 
recover from the owners of such shares the amounts so 
paid by them, or deduct the same from the dividends ac- 
cruing on such shares, and the amount so paid shall be 
alien on such shares respectively, and shall be paid be- 
fore a transfer thereof can be made ; that such assessment 
is distinctly and separately required to be made against 
the shareholders. Inthe case last cited it is said, ‘‘ While 
the assessor may obtain of the bank a list of the share- 
holders as provided by statute, he should make the 
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assessment against them personally, and hence the col. 
lector has no right to collect the tax by selling the prop- 
erty of the bank, or the share or property of any share. 
holder except that of the defendant.’ The petition 
admits that the tax sought to be enforced against the 
bank ought, under the law, to have been assessed against 
the shareholders personally, and avers that it was not so 
done because tlie officers of the bank violated the law in 
refusing to furnish the assessor with a list of the share- 
holders. 

The violation of the law by the officers of the bank, 
which, under section 6694, Revised Statutes, subjected 
them to the payment of the sum of one thousand dollars 
to the state to be recovered by indictment, neither con- 
ferred a right upon the assessor which the law denied to 
him, nor justified him in making the assessment in any 
other mode than is by the statute prescribed. Notwith- 
standing the refusal of the officers of the bank to fur- 
nish the assessor with a list of the shareholders, other 
effectual means of information were open to him under 
section 5210, Revised Statutes of the United States, 
which requires the president and cashier of every national 
association, at all times, to keep a correct list of the 
names and residences of the shareholders, and the num- 
ber held by each, and further provides that the same 
shall be open to the inspection of the officers authorized 
to assess taxes under state authority. The petition does 
not aver that the assessor ether demanded such inspec- 
tion, or that it was denied to him, or that such list was 
not in fact kept as required by the law of Congress. Be- 
sides this, our statute contemplates that when the tax 
assessed upon shares of stock is not paid, that the tax is 
to be enforced, not by suit against the bank, but by the 
sale of the stock of the shareholders. To this end it is 
provided by section 6756, that it shall be the duty of the 
cashier, secretary or chief clerk of any coporation, the 
shares of which are taxable by law, at the request of the 
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collector to give him a certificate showing the number 
and amount of shares held in the stock of such corpora- 
tion, the names of the holders and the incumbrances 
thereon, and such collector, in default of the payment 
by the corporation of the taxes due thereon, shall sell 
the same for the payment of such taxes. 
In view of this and other sections of our statute, it 
yas expressly held in the ease of First National Bank 
ve. Meredith, supra, that the assessor should make his 
assessment for taxes on bank shares against the share- 
holders personally, and the collector has no right to col- 
lect the tax by selling the property of the bank, or 
the shares or other property of the shareholders, except 
that of the delinquent. To adjudge the petition in this 
case to be sufficient would be to allow the property of the 
bank to be subjected to the payment of the taxes of the 
delinguent shareholders, which the authority referred to 
declares cannot be done. Judgment affirmed, in which 
all concur. 





Carr, Appellant, v. Moss, 


1. Pleading, Amendmentof. The refusal of the trial court in this 
case, to permit plaintiff, before final judgment, to amend his peti- 
tion in order to conform it to the proofs, held to be error, 


The code in relation to amendment of pleadings 
is liberal, and the courts in relation to the same should at least 
be as liberal as the statute. 








Appeal from Livingston Circuit Court.—Hon, J. M, 
Davis, Judge, 


REVERSED, 
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Collier & Kemp for appellant. 


(1) The motion to conform the pleadings to the 
proof should have been sustained. R. S., sees. 3565, 6,7; 
Bennett v. McCause, 65 Mo. 194; Turner v. Ry., 51 Mo. 
501; Fisher v. Max, 49 Mo. 404; Harkness ». Julian, 
53 Mo. 238; Wells v. Sharp, 57 Mo. 56. (2) The court 
erred in its finding as to the amount of indebtedness 
from Carr to Moss. 


Frank Sheets and H. C. McDougal for respon- 
dent. 


Henry, C. J.—In this suit, commenced in the Liv- 
ingston circuit court, plaintiff asks to redeem certain 
lands by him conveyed to defendant, as security for 
moneys advanced by the latter to him, and for a settle- 
ment of accounts between them. Lewis A. Chapman 
was appointed a referee to take the testimony and make 
his report thereon to the court. At the May term, 1881, 
of said court, the court made a decree, finding that a 
warranty deed, dated January 27, 1874, made by plain- 
tiff to defendant for lands therein described, was, in 
fact, a mortgage to secure to defendant the payment of 
such amount as should, on a final settlement between 
plaintiff and defendant, be found due to the latter, and 
it was also decreed, that, on the payment of such 
amount, so found to be due to him, he should re-convey 
the said lands to plaintiff, free of all incumbrances 
done or suffered by him, ete., and the referee was 
further ordered to find the facts as to all incumbrances 
placed by defendant on said lands, and make report 
of the same, and that the court might be more fully 
advised as to the state of the account between the 
parties, the referee was further ordered, by consent 
of the parties, to take the account between them, and to 
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use the evidence already taken, and such additional evi- 
dence as they might offer, and make a report at as early 
a day as practicable. 

Afterwards, at the January term of said court, 
1882, on the thirty-first day of January, plaintiff asked 
leave, by motion, to amend his petition so as to make it 
conform to the proofs, which was overruled, and, at the 
May ‘term, 1882, of said court, a final judgment was 
rendered in said cause, finding that plaintiff was in- 
debted to defendant in the sum of $1925.79, ete. 

Section 2567 provides: ‘* The court may, at any time, 
before final judgment, in furtherance of justice, and on 
such terms as may be proper, amend any record, plead- 
ing, process, or entry, * * * when the amendment 
does not change substuntially the claim or defence, by 
conforming the pleadings or proceedings to the facts 
proved.” And even, ‘‘after final judgment rendered in 
any cause, the court may, in furtherance of justice, and 
on such terms as may be just, amend, in affirmance of 
such judgment, any record, pleading, ete., by adding or 
striking out the name of a party, or a mistake in any 
other respect, or by rectifying defects or imperfections 
in matters of form.’ Section 3570. It is left disere- 
tionary with the court whether, after an answer thereto 
is filed, the plaintiff may amend his petition. Before 
answer is filed he amend it, of course, Sec. 3571. The 
other sections, above quoted, authorize the court, of its 
own motion, to make the amendments therein specified. 
When the application was made by plaintiff to amend 
the petition, no final judgment had been rendered. Tes- 
timony had been taken, but the court ordered the 
referee to take none, and before additional evidence was 
taken by him, the plaintiff made his application to 
amend his petition to make it conform to the facts 
proved. The grounds stated in the motion show that 
they were not frivolous, but that they went to the merits 
VoL. 87—29 
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of the controversy. The statute in relation to amend- 
ments is liberal, and the courts should be, at least, ag 
Jenient and liberal, in such matters, as the statute. 

We are not disposed to interfere with trial courts in 
‘the exercise of the discretion with which the statute has 
invested them, except where there has been a manifest 
abuse of that discretion, and where, before final judg- 
ment, an amendment of a petition is asked, in order 
that the plaintiffs may have such redress as the proof 
taken may show him entitled to, we think it an abuse of 
the discretion given to the court torefuse it. Anderson, 
Adm, v. Hance, 49 Mo, 159. We are not to be under- 
stood as reflecting upon the circuit judge, who acted, no 
doubt, as he thought his duty required, but we entertain 
a different opinion of his duty from that which seems to 
have infiuenced his action. The application for leave to 
amend was not asked after the trial was closed, but 
during the progress of the trial, before the testimony 
was all taken, and before the referee commenced to take 
any testimony, under the second order of the court. 

An examination of the evidence has not satisfied us 
that, on the pleadings and evidence, there was error in 
the finding, but only raised a doubt on that subject, and, 
as we shall reverse the judgment and remand the cause, 
would suggest another reference on the proofs already 
taken, after the amendment is made. Judgment re- 
versed and cause remanded. 





CHaRLsEs et ul., Plaintiffs in Error, v. Paton. 


1. Province of Court and Jury: evipence, Whether there isany 
evidence in a case, or what its legal effect may be, is to be deter- 
mined by the court. If there is no evidence to support an issue, it 
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is the duty of the court to so instruct the jury, but if there is any 
evidence to support the issue, it must go to the jury, who are the 
exclusive judges of its weight and sufficiency, however slight it 
may be, and whether it be direct or inferential. 


2. Ejectment: COMMON GRANTOR. In ejectment, where both parties 
claim under a common source of title, the plaintiff need not show 
that the title of the common grantor is the legal title. 


8. Deed: DESCRIPTION OF PREMISES: PAROL EVIDENCE. While the 
deed to land must give a sufficient description of the premises in- 
tended to be conveyed, yet parol evidence is admissible to identify 
the land as existing on the ground where its locality is called in 
question. 





Where land is conveyed in a deed by a given de- 
scription, and it is shown to be known by the parties to the deed, 
and by the residents in the neighborhood by the description so used, 
the latter will be sufficient to pass the title. 





6. The objection that a city plat referred to in a deed was not prop- 
erly offered in evidence, held, not well taken. 


Error to Jackson Special Law and Equity Court.—Hon. 
R. E. Cowan, Judge. 


REVERSED. 


J. K. Cravens and Boggess & Moore for plaintiffs in 
error. 


(1) The land described in the petition is identified 
by the evidence as a part of that described in the deed 
from Coffman and Gregory to Elizabeth Charles, and was 
during all the time well known in its vicinity by the de- 
scriptions applied to it in the deeds offered in evidence. 
This being so, the land was sufficiently described in all of 
said deeds, and the plat referred to in them became a 
part of said deeds. Zethrow v. Anderson, 63 Mo. 96; 
Means v. de Lahbeigne, 50 Mo. 343; Mercier v. Ry., 54 Mo. 
506. (2) Parol proof is admissible to identify the subject 
ofa grant. McBride v. Allman, 53 Mo. 551; Adkins ». 
Moran, 67 Mo. 100. (3) Coffman and Gregory are the 
common source of title of both plaintiffs and defendant. 
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Holland ». Adair, 55 Mo. 40; Butcher v. Rogers, 60 Mo. 
138 ; Miller vo. Hardin, 64 Mo. 545; Union Bank v. May- 
nard, 51 Mo. 548. (4) Elizabeth Charles, under the deed 
to her, took only a life estate with remainder in fee to 
the plaintiffs, her children. R. C., 1845, p. 219, sec. 5; 
R. C., 1855, p. 355, sec. 5; Chiles v. Bartleson, 21 Mo. 
344; Farrar v. Christy’s Adm’r, 24 Mo. 453; Har- 
bison v. Swan, 58 Mo. 147; Ford v. Flint, 40 Vt. 
382; Tesson v. Newman, 62 Mo. 198. (5) There was 
no fraud either in law or in fact in the purchase and 
taking of title in the name of Elizabeth Charles. Pep- 
per v. Carter, 11 Mo. 540; Payne v. Stanton, 59 Mo. 
158; Read v. Livingstone, 3 John. Ch. 481; Serton o. 
Wheaton, 8 Wheat. 229. Besides the question should 
have been submitted to the jury. (6) The cefendant can 
not claim that the holding of Elizabeth Charles, or his 
own holding under her, was of any greater estate than 
that of the record title, nor that they held adversely to 
the plaintiffs. Wash. Real Prop. (3 Ed.), top page 106, 
side page 92, sec. 18, note; Sa/mons vo. Davis, 29 Mo. 
176-81 ; Sutton v. Casse’eggi, 77 Mo. 397; 5 Mo. App. 
111-122; Ford v. Flint, 40 Vt. 382. The presumptions 
are all in favor of the plaintiffs. Watson v. Bissell, 27 
Mo. 220. The defendant cannot claim under the deed to 
Mrs. Elizabeth Charles, and at the same time claim ad- 
versely to the plaintiffs. Ford v. Flint, supra; Chou- 
qguette v. Barada, 33 Mo. 249-60. In as much as the de- 
fendant has shown no title other than the deed under 
which the plaintiffs claim, the plaintiffs must recover. 
Dale v. Faivre, 43 Mo. 556; Merchant's Bank v. Harri- 
son, 39 Mo. 433; Aorfleet v. Russell, 64 Mo. 176-8-9; 2 
Greenleaf ’s Evid. 307. 


C. O. Tichenor for defendant in error. 


(1) Where a map or plat is referred to in a deed, it 
becomes an essential and material part of it, and is to 
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have the same force and effect as if copied into the deed; 
hence, one can no more testify as to the contents of the 
plat than as to other parts of thedeed. Walker v. Boynton, 
120 Mass. 349; Birmingham v. Anderson, 48 Pa. St. 
260; Com. v. Mc Donald, 168. & R. (Pa.) 391; Orrick ov. 
Bower, 26 Mo. 212; Rutherford v. Tracy, 48 Mo. 325. 
(2) There was noevidence tending to show any ambiguity 
as to the description in the deed in controversy, and 
hence parol evidence relating thereto was inadmissible. 
Jackson ov. Sill, 11 John. 215 ; Hardy v. Mathews, 38 Mo. 
124 ; Schreiber v. Osten, 50 Me. 515; Bradshaw v. Brad- 
bury, 64 Mo. 334. Where parol evidence is admissible to 
locate the land described in a deed, vet if there was no lot 
500 on the plat, no legal title was transferred, and if a mis- 
take was made it could be corrected, but not in eject- 
ment. Reed vr. Lamme/, 26 Minn. 306; NS helton v. Heath- 
erly, 16 Mo. 128; Bell v. Dawson, 32 Mo. 79; Holme ov. 
Stuntman, 35 Mo. 293; Jennings v. Brizeadine, 44 Mo. 
333. (3) What are the boundaries is a matter of law ; 
where they are isa matter of fact. Clark 0. Wagoner, 
ON. C. 707; Whitlelsey vr. Kellogg, 28 Mo. 404. A sur- 
veyor cannot testify as to the legal interpretation to be 
given asurvey. Ormsby cv. Ishmen, 10 Casey, 462 ; Blum- 
enthal v. Roll, 24 Mo. 113. McCoy was allowed, against 
defendant's objection, to testify as to the contents of the 
plat, which he could no more do than any other witness, 
It was an attempt to establish title by mere oral state- 
ments, as was attempted in Zurner oe. Williams, 76 Mo. 
617. Plaintiffs could not, under the circumstances, make 
out their case without introducing a plat of the town of 
Kansas. Menkins vc. Blumenthal, 19 Mo. 496. Charles 
had deed made to his wife to protect himself in case he 
failed in business. Where a grantor makes a convey- 
ance which is voluntary, and afterwards conveys the same 
land for value, it cuts out the first deed. Doe v. Mann- 
ing, 9 East, 59; Doe vr. James, 16 East, 212; Buckle ». 
Mitchell, 18 Ves. Jr. 100; Roberts v. Anderson, 3 John. 
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Ch. 377; Salmon v. Bennett, 1 Com. 554. If the deed to 
Mrs. Charles was made with fraudulent intent, it was as 
if it never existed. Without it the equitable title was 
perfect in Charles, and when he executed the deed of 
trust he conveyed it, and his wife released her dower, 
Fox v. Clark, Walker's Ch. 535; Henderson v. Dickey, 
50 Mo. 164. 


Ray, J.—This is a snit in ejectment to recover the 
possession of the real estate described in the petition as 
follows: Part of a certain tract of land formerly known 
as land or lot five hundred, in the orginal survey of the 
City of Kansas, commonly called Old Town, as the same 
is marked or designated on the recorded plat of said ori- 
ginal survey and described as follows: ‘* Commencing 
at the southwest corner of Fifth and Wyandotte streets 
in the City of Kansas: thence westwardly along the south 
side of Fifth street; fifty-five feet, thence southwardly at 
right angles with Fifth street, and parallel with Wyan- 
dotte street, to the line between townships forty-nine and 
fifty, range thirty-three ; thenve eastwardly along said 
township line to the west line of Wyandotte street ; thence 
northwardly along the west line of Wyandotte street to 
the place of beginning."” The petition is in the usual 
form. Suit was commenced March 24, 1876, and the 
ouster laid February 19, 1876. The defendant ans- 
wered by general denial only. The cause was submitted 
to a jury, and the plaintiffs, to support the issues on their 
part, offered a variety of testimony, documentary and 
oral, the purport and nature of which will hereafter be 
noticed in the progress of this opinion. 

At the close of the plaintiffs’ case, the court, by way 
of demurrer to the evidence, instructed the jury at the 
request of the defendant, that under the pleadings and 
the evidence the plaintiffs could not recover. Whereupon 
the plaintiffs took a non-suit with leave to set the same 
aside, and after an unsuccessful motion for that purpose 
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brought the case to this court by writ of error. The pro- 
priety of this ruling is the question now before us. In 
order to determine that question it will be necessary to 
state and consider only such portions of the evidence as 
may be material to the points in issue. It appears from 
the evidence thus offered by the plaintiffs, ‘‘ that Coff- 
man and Gregory, on the 20th day of June, 1855, for the 
consideration of one hundred and twenty-five dollars, by 
deed of general warranty, granted, bargained and sold 
unto Elizabeth Charles, the wife of Robert Charles, and 
the heirs of her body, and to their use and benefit for- 
ever,’ the following described lot or parcel of land 
situated and being in the town of Kansas, in Jackson 
county, Missouri, namely: ‘‘ Lot number five hundred 
(500) as shown and designated on the recorded plat of 
said town of Kansas,’’ to have and to hold the same with 
all the privileges and appurtenances thereto belonging 
unto her, the said Elizabeth Charles, and the heirs of her 
body and their assigns forever. This deed was duly 
acknowledged and recorded in the proper office on August 
21,1855. Afterwards, on November 5, 1857, the said 
Robert Charles and Elizabeth, his wife, by deed of trust 
of that date, sold and conveyed said lot or parcel of land 
to John Campbell, trustee for Alexander & Lansing, for 
the purpose of securing an indebtedness of the said 
Robert Charles to the said Alexander & Lansing for the 
sum of $1,990.79, evidenced by his promissory note of 
that date, due and payable eight months thereafter at 
six percent. from date. This trust deed describes the 
property thereby conveyed as: ‘* Lot number five hun- 
dred situated on the west side of Wyandotte street, and 
south of Fifth street, and so recorded in the plat of Kan- 
sas City in the county of Jackson, state of Missouri.” 
At a salesof this property, under said trust deed, 
thereafter made, it appears that said Alexander & Lans- 
ing became the purchasers thereof and received from said 
trustee a deed therefor; and that conveyances thereof 
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were subsequently made by Alexander to McCoy, and by 
McCoy to Squires, and also by said Lansing to Squires, 
who claimed to own and hold the same by means of said 
conveyances, allof which were offered in evidence by the 
plaintiffs ; and all of which, in describing the property, 
follow with some variation, but substantially the descrip- 
tion contained and employed in said deed of trust: That 
is to say the deed from Campbell, the trustee, to Alex- 
ander & Lansing describes it as, ‘* Lot number five hun- 
dred (500), situated on the west side of Wyandotte street 
and south of Fifth street, and so recorded in the plat of 
Kansas City,” ete. The deed from Alexander to MeCoy 
describes it as, **One undivided half of all that parcel 
or lot of land known and described on the recorded plat 
of Kansas City, Jackson county, Missouri, lot numbered 
five hundred (with the exception hereinafter stated), 
situated on the south side of Fifth street and west of 
Wyandotte street.” The deed from McCoy to Squires 
describes it as, ‘‘ Part of a lot of ground situated on the 
southwest corner of Fifth and Wyandotte streets, Kan- 
sas City, the same being numbered on the first recorded 
plat of said town or city as lot number five hundred (500); 
and that portion of ground hereby conveyed being de- 
scribed as follows: Commencing at the northeast corner 
of said lot number five hundred and running thence west- 
wardly on the south line of Fifth street fifty-five (55) 
feet; thence southwardly on a straight line, which shall 
run at right angles from Fifth street to the south line of 
said lot five hundred feet, and continuing on the same 
course to the south line of a certain piece of ground 
twenty feetin width, conveyed to said McCoy and Squires 
by H. H. King; thence east on said last mentioned south 
line to Wyandotte street (west side) : thence northwardly 
with the west line of Wyandotte street to the beginning 
at the southwest corner of Wyandotte and Fifth streets.” 
And the deed from Lansing to Squires describes it as: 
‘‘ A lot or parcel of ground situated on the southwest 
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corner of Wyandotte and Fifth streets, Kansas City; 
known and described on the first recorded plat of said 
city as land number five hundred (500); bounded north 
by Fifth street, east by Wyandotte street, west by 

Chandler street, being the same land sold by John Camp- 
bell, trustee for Robert Charles and wife to Bazel W. 
Alexander and Robert G. Lansing.”’ 

In addition to these deeds, the plaintiffs also offered 
in evidence a deed from Fry P. McGee, one of the ori- 
ginal proprietors of the city to Gabriel Phillibert, dated 
in August, 1851, in which the property is described as 
‘the following described lot or parcel of land, lying and 
being in the town of Kansas, in Jackson county and 
state of Missouri, and known as lot number five hundred 
(500)*? : also a deed from said Phillibert to said Coffman 
and Gregory, in which the property is described as *‘ the 
following described lot or parcel of land lying and being 
in the town of Kansas, in Jackson county and state of 
Missouri, namely, lot number five hundred (500) as shown 
and designated on the recorded plat of said town of 
Kansas.’’ The plaintiffs further offered in evidence a 
title bond from said Coffman and Gregory to said Robert 
Charles for said property, dated in December, 1854, in 
which it is described as, ‘‘a block of land situated and 
being in the town of Kansas, county of Jackson, state of 
Missouri, it being the whole of a lot or parcel of ground 
laid out on the plat of said townas recorded in the clerk’s 
office of said county and state, and known as block num- 
ber (500) five hundred.” 

Robert Charles. the husband of said Elizabeth 
Charles, and the father of the plaintiffs, being introduced 
asu witness by plaintiffs, testified that his said wife, Eliza- 
beth, died on the nineteenth of February, 1876, and that 
the plaintiffs are her children and the sole surviving heirs 
of her body. This witness being handed the said deed 
from Coffman and Gregory to his wife, Elizabeth, and 
being asked whether he took possession of any land 
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under that deed, and where located, what its shape, how 
much on Wyandotte street and how much on Fifth street, 
its boundary, etc., also testified against defendant’s ob- 
jection, among other things, in substance, as follows: 
That under said deed and the said title bond from Coff- 
man and Gregory, he took possession of certain land 
located on the southwest corner of Fifth and Wyandotte 
streets, shaped something like a flat iron, running down 
into a hollow on Fifth street; it was eighty-seven or 
ninety-seven feet on Wyandotte street ; three hundred 
and some odd feet on Fifth street, and bounded on the 
south by the old town line; it is called a township line 
he believed ; that he first took possession under the title 
bond, and after the making of the deed he held posses- 
sion thereunder until sometime in 1858 or 1859; that 
while he had possession he made or commenced certain 
improvements thereon ; that he built a cellar and cistern, 
and got brick, lumber, joist, shingles, frames, doors, 
blinds—everything complete ; most of the things were 
on the ground to build a house. (The house, however, 
was never built, the materials being disposed of, but the 
stone foundation, cellar and cistern remained on the 
ground). This witness also testified substantially that 
he bought and paid one hundred and twenty-five collars 
for the property mentioned in the title bond, and caused 
the same to be conveyed to his said wife, Elizabeth 
Cl.arles, and the heirs of her body by the aforesaid deed 
from Coffman and Gregory as therein expressed. 

Lucas, the recorder of deeds for said county, being 
introduced as a witness, produced three plats of the old 
town of Kansas City of 1839, 1846 and 1847. which he 
testified had been kept in the recorder’s office among its 
tiles for many years, though not filed or placed on file; 
that of 1846 has an endorsement of filing, but the others 
have not; that there isa book of record for maps kept 
in the office which contains copies of all the original 
maps, and that the plat of 1847 had actually been placed 
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on record in said book prior to 1855 and so kept in said 
office. 

The plaintiffs then introduced J. C. McCoy as a wit- 
ness, who being sworn and handed said plat of 1847, tes- 
tified in substance, that he was a surveyor and as such 
made the plat of 1847 as well as that of 1846, for the ori- 
ginal proprietors of said town ; and, against the def-nd- 
ant’s objection, he was allowed to testify that he could 
locate land five hundred on said plat of 1847, and did, 
then and there, proceed to point out and locate the same 
thereon, at the corner of Fifth and Wyandotte streets. 
He also said that the tract (of two hundred and sixty-six 
acres) was partly platted off into blocks, called lands 
which were afterwards subdivided. His testimony also, 
if I understand it, is to the effect, that both plats of 1846 
and 1847 show the real estate involved in this suit ; that 
of 1846 shows the ground without number or designation 
on it, while that of 1847 shows the same ground, and on 
it the same is marked and numbered ‘‘land five hun- 
dred.’ These plats, however, seem not to have been 
formally, or otherwise offered in evidence. This witness, 
also speaking of the plat of 1847 and the boundaries of 
land five hundred, states that land five hundred (500), as 
represented on the map, was bounded on the north by Fifth 
street, on the east by Wyandotte street and on the south 
by the township line ; on the west itis indefinite and runs 
out to a point. 

Alexander, McCoy and Squires, as witnesses, all say 
in their testimony that they took possession, held and 
claimed the property under the several deeds in that be- 
half so offered in evidence by the plaintiffs, and that they 
had no other deed or claim to the property except such as 
these deeds and their possession thereunder gave them. 
Robert Charles, also, testifies that neither he nor his wife, 
Elizabeth, had any other deed or claim to the property, 
except said title bond and said deed from said Coffman 
and Gregory, heretofore mentioned. 
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Squires speaking of the property he bought on south- 
west corner of Fifth and Wyandotte streets, says he 
thinks it is fifty-five feet on Fifth street, running back— 
he don’t know its depth,—and that there are two lots in 
the rear; and in speaking of the rental value of the 
building, he, also, says the building is not only on part of 
block five hundred, but also ona piece of ground back of 
it. All these witnesses, Alexander, McCoy and Squires, 
mention the stone foundation, cellar, wall, ete., com- 
menced by Robert Charles, as being on the lot or block in 
question when they bought the same. Plaintiffs also 
offered in evidence the deposition of N. C. Claiborne, a 
practising lawyer, who testified that he drew the deed of 
trust in question from Robert Charles and wife, Eliza- 
beth, to Campbell for the benetit of Alexander & Lansing, 
and in answer to the question: ‘State how you hap- 
pened to draw it ?’’ replied as follows: A. ‘* To the best 
of my recollection, Mr. Charles, Robert Charles, told me 
that in some transaction with Alexander & Lansing, it 
had become necessary for him to make a deed of trust 
upon some property belonging to his wife to secure a 
debt due to those gentlemen, and that he had suggested 
to them to put the matter into my hands and [ would re- 
ceive a letter from the house with instructions. I received 
the letter, and I think that I went to Independence and 
got General Lucas, who was then county recorder, to ex- 
amine the title to this property ; was satisfied that it was 
all right ; drew the deed, and after it was acknowledged 
and recorded, my recollection is that I mailed it to Alex- 
der & Lansing at St. Louis.”” Q. ‘*Who gave you the 
description of this real estate upon which to place this 
decd of trust?’ <A. ‘Mr. Robert Charles.” 

The defendant, by a rigid cross-examination of 
plaintiffs’ witnesses, sought to show by the evidence 
thus elicited that the aforesaid deed from Coffman and 
Gregory to Mrs. Elizabeth Charles, the wife of said 
Robert Charles, for the property in question was caused 
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to be made by the husband to the wife to protect him- 
self in case he failed in business; that by purchasing, 
paying for and taking possession thereof the husband 
thereby acquired an equity therein which, by operation 
of law, passed to Campbell, the trustee in said deed of 
trust, subsequently made by the husband and wife for the 
benefit of said Alexander & Lansing; that under the 
facts in evidence the said Alexander & Lansing were 
purchasers of said property within the meaning of the 
statute of twenty-seventh Elizabeth and the second sec- 
tion of chapter 67 of our revision of 1845, page 525, 
now section 2497 of the revision of 1879, and that as to 
them the said conveyance from Coffman and Gregory to 
Mrs. Charles was, therefore, fraudulent and void. 

From the view we have taken of the question, it is 
not necessary to set out in detail the evidence on this 
pranch of the case. Conceding, without deciding, that 
it was coinpetent for the defendant, under the pleadings, 
to make such proof, still it may be said of the evidence 
touching the husband’s financial condition, prospects 
and purposes, at the date of the deed in question, that 
at most it is of such a nature and character and so vari- 
ant in itself as to warrant and require its submission to 
the jury for their consideration and determination in 
that behalf. This is especially so when in connection 
therewith, we consider the inconsiderable value of the 
property at that date, coupled with the husband’s then 
comparative means and freedom from debt, together 
with the great length of time intervening between the 
date of the deed sought to be impeached and that of the 
trust deed under which defendant claims. The first 
bears date in June, 1855, and the second in November, 
1857. 

In proper cases, where the pleadings seek to divest 
the legal title to real estate from one party and vest it 
in another, such evidence is unquestionably proper ;and if 
we concede, as we may do for the purposes of this case, 
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since no point was made on that question, that such evi- 
dence was admissible under the pleadings, as they now 
stand, still it may be said that inasmuch as the deed 
in question, though voluntary in its origin, was duly re. 
corded in the proper office long prior to the execution of 
the deed of trust; and inasmuch, also, as said benefi- 
ciaries, through their said attorney and agent, Claiborne, 
who drew the deed of trust, had actual knowledge of 
the existence and record of said deed so sought to be 
impeached, at the time of making said trust deed for 
their benefit, and through which they were purchasers 
aforesaid, it could not avail the defendant unless it also 
appeared that Mrs. Charles, the grantee therein, was 
party or privy to the fraud intended. Of this, however, 
there seems to be no evidence in the record. Sec. 2498, 
R. 8., 1879. 

The real questions, however, arising upun the de- 
murrer to the evidence in this record are, first, whether 
there is any evidence of such title in the plaintiffs as 
entitles them to recover in this action; and, second, 
whether there is any evidence to identify the land sued 
for and described in the petition as a part of the land 
described in the deed from Coffman and Gregory to Mrs. 
Ciuarles and the heirs of her body. 

As to the first proposition, the defendant insists 
that there is no evidence that the plaintiffs hold the 
legal title to the premises ; and as to the second, he de- 
nies that there is any competent evidence whatever to 
support that position, that is, to identify the land sued 
for with that described in said deed. If the defendant 
is right in his estimate of the plaintiffs’ evidence, the 
demurrer was properly given; but if not, then the case 
should have gone tothe jury for their consideration and 
determination. The rule on this subject is well stated by 
Pattison in the first volume of his Digest, page 322, para- 
graphs 67, 68, 77 and 78, and cases cited, where it is 
suid: ‘Whether there is any evidence, or what its 




















OCTOBER TERM, 1885. 





—eE—EE 


-_ 


Charles v. Patch. 








legal effect may be, is to be declared by the court.” 
«‘\nd if there is no evidence to support an issue, it is the 
duty of the court so to instruct the jury ;”’ but ‘if there 
js any evidence it must go to the jury, who are exclusive 
judges of its weight and sufficiency,” ‘‘ however slight 
it may be and whether direct or inferential.’’ Tested 
pv this rule, let us advert briefly to the character and 
nature, force and effect of the plaintiffs’ evidence, and 
also to the position and relation of the parties, plaintiff 
and defendant, to each other and to the title and pos- 
session of the premises in controversy. 

In the first place, it appears by the evidence that 
the said deed from Coffman and Gregory to Elizabeth 
Charles and the heirs of her body is the source of title, 
common to both the plaintiffs and defendant; and that 
neither party had or claimed any other title to said 
property, except such as the deeds offered in evidence by 
the plaintiffs and the possession thereunder gave them. 
In such case, the rule is that the party plaintiff, in an 
action of ejectment, need not go further and show that 
the common grantor held the legal title. Ifthe defend- 
ant has another title it is his duty to show it, and unless 
he does so the plaintiff will recover. J//olland v. Adair, 

5 Mo. 40; Butcher v. Rogers, 60 Mo. 138; Miller ». 
Hurdin et al., 64 Mo. 545. 

In the next place, the first question for considera- 
tion is the force and effect of said deed. It is claimed 
by the plaintiffs that its force and effect was to vest in 
Mrs. Charles, the grantee named therein, an estate for 
and during her life only, with remainder in fee to the 
suid heirs of her body. This construction of the deed, 
as { understand, is not controverted by the defendant, 
provided the same is a valid instrument and the land 
properly identified by the evidence. R. S., 1845, p. 219. 
sec. 5; R.S., 1855, p. 355, sec. 5; Chiles v. Bartlcson. 
21 Mo. 344, where this doctrine is expressly decided ; 24 
Mo. 453-4; Harbison et al. v. Swan, 58 Mo. 147; Tesson 
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et al. v. Newman, 62 Mo. 198. But the defendant 
further insists that the plat of the town, mentioned in 
the deed from Coffman and Gregory to Mrs. Charles, isan 
essential part of the deed itself and without its formal 
introduction in evidence to the jury the plaintiff cannot 
recover; that if no plat was shown, and he insists that 
none was, or if, when shown, it disclosed no tract or 
piece of land marked or designated thereon as ‘lot 
number five hundred (500),”’ then the deed conveys noth- 
ing, and the plaintiffs cannot recover; that it was not 
competent for the witness, McCoy, the surveyor, who as 
such made the plat in question, to point out, locate or 
identify on said plat said real estate; that it could not 
be identified otherwise than by the formal and actual 
introduction of the plat itself; that the evidence so 
offered by the plaintiffs was not competent or admissible 
for that purpose ; that the parol evidence here offered 
was neither offered for the purpose of showing a latent 
ambiguity in reference to a description contained in the 
deed, nor for the purpose of locating the land described 
in the deed (as may lawfully be done) within the mean- 
ing of the rule recognized in the adjudicated cases on 
this subject, but in violation of that rule; and generally 
that there was no evidence whatever to identify the land 
in controversy. Numerous authorities are cited in sup- 
port of these several propositions. Jackson v. Sill, 
11 John. 215; Hardy. v. Matthews, 38 Mo. 124; 50 Mo, 
515; Bradshaw »v. Bradbury, 64 Mo. 334; Stone o. 
Clark, 1 Met. (Mass.) 381; Zetheron v. Anderson, 63 
Mo. 96; AlePike v. Allman, 53 Mo. 551, and cases cited; 
55 Mo. 329; 67 Mo. 100; 51 Mo. 209; Jennings 2. 
Brizeadine, 44 Mo. 333; King v. Fink, 51 Mo. 209; 
38 Mo. 121; 32 Mo. 79; 22 Minn. 121; 1 Sugd. 181. 
What are the facts as shown by the record? It ap- 
pears, or at least the evidence all tends to show, that the 
land sued for and described in the petition as ‘‘com- 
mencing at the southwest corner,” etc., is situated in 
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the angle of Fifth and Wyandotte streets at what is 
called the southwest corner of said streets in said city; 
that there was a plat made out and recorded in the 
proper office long prior to the making of the said deeds 
so offered in evidence by the plaintiffs upon which the 
existence and location of said Fifth and Wyandotte 
streets appear and upon which also this land is marked 
out and defined, and had on it the word ‘‘land’’ and the 
figures ‘500.”’ The evidence further tends to show that 
this piece of ground so situated and designated was well 
known to the parties conversant therewith by several 
designations, as ‘‘lot 500,” “land 500,” and ‘‘block 
500," but seemed to have been better known and more 
frequently described by those buying, selling and occu- 
pying the same by the word ‘lot’? than by either of the 
other terms, and to have been so conveyed by various 
deeds between the parties and their predecessors in 
title ; that it is a part of that larger tract which the said 
Robert Charles, under and by virtue of the aforesaid 
deed from Coffman and Gregory, took possession of and 
improved, or commenced to improve, for and on behalf 
of his wife, Elizabeth, and which said husband and wife 
subsequently conveyed by deed of trust to Campbell for 
the benefit of Alexander & Lansing, and in which trust 
deed they describe the property as ‘‘lot number five 
hundred, situated on the west side of Wyandotte street 
and south of Fifth street and so recorded in the plat of 
Kansas City,’ ete. This description is copied in the 
deed from the trustee to Alexander & Lansing, and in 
all the subsequent deeds down to Squires it is described 
as so situated with reference to said streets. 

Plaintiffs’ evidence further tends to show that de- 
fendant and those under whom he claims severally took 
and held possession of the land in controversy under 
and by virtue of said deed of trust from Charles and 
wife to Campbell, the trustee, and the subsequent con- 
VoL. 87—30 
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veyances thereunder, down to Squires, the lessor of de- 
fendant, Patch. In all these deeds, as before stated, 
said ** lot number five hundred”’ is further described ag 
situate ‘‘on the west side of Wyandotte street and south 
of Fifth street,’ or as ‘situated on the southwest 
corner of Wyandotte and Fifth streets, Kansas City.” 
Under such state of facts how can it be said as matter of 
law that such possession under such deeds, containing 
such recitals, both as to the location and situation of 
said *‘lot number five hundred,”’ and as to its being so 
recorded in the plat of Kansas City (when coupled with 
the other evidence in the cause) furnishes no evidence, 
as against defendant, tending to identify the land thus 
possessed and claimed with the land mentioned in the 
petition and described in the deed from Coffman and 
#regory to Mrs. Charles and the heirs of her body, the 
common source of title to all parties. 

The case at bar is somewhat peculiar, and by its facts 
clearly distinguishable from the cases cited and relied 
on by defendant. Of the cases so cited, it may be said 
that there appears to be two classes as to what is or is 
not a latent ambiguity, and as to when parol evidence 
may or may not be received to show an ambiguity or to 
locate the land described in a deed; or whether or when 
such evidence is admissible to explain an ambiguity 
apparent on the face of the deed. It is certainly some- 
what difficult to reconcile all these cases and we need 
not undertake to do so. In the case of Orr et al. vo. How 
et al., 55 Mo. at page 329, the court uses this language: 
“The plaintiffs introduced a witness who was a sur- 
veyor, and he testified that he had surveyed: the lot of 
land, and could find it from the description in the 
mortgage deed. This evidence was objected to by 
the defendants, but the objection was overruled, and the 
defendant excepted. * * * I can see no objection,” 
observed the court, ‘“‘to the evidence of the surveyor 
which identified the description of the land as existing 
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onthe ground. * * * The deed itself must give a 
sufficient description, but parol evidence may be resorted 
to to identify the land as existing on the ground, in 
eases where its locality is called in question.’”’ That 
seems to be just what McCoy (whose testimony is here 
objected to) did in the case at bar. There are numerous 
eases to the effect that where land is described in the 
deed by a given description, and is shown by the evi- 
dence to be well known by the parties thereto and by 
residents in the neighborhood by the description so used, 
such description or deed will be sufficient to pass the 
title. 63 Mo. 96; 15 Mo. 309: Hart vo. Rector, 7 Mo. 
531; McPike v. Allman, 53 Mo. 551, and cases cited ; 
Webster v. Blount, 39 Mo. 500 ; 50 Mo. 343 ; 67 Mo. 100; 
55 Mo. 328. 

As to the objection that the plat was not offered or 
introduced in evidence, it may be a little difficult from 
the record to determine whether that was so or not; or in 
other words to decide what it takes to constitute an 
introduction in evidence within the meaning of that 
term. From the record it appears that the plat in ques- 
tion was shown and handed the witness, MeCoy, who 
was standing in the presence of the court and jury and 
pointing out and showing the location thereon of the lot 
or land in question. If this was done in the presence 
and sight of the triers of fact, can it be said that it was 
not introduced in evidence, within the meaning of the 
law? Or must it be held that in addition to this the 
plat must be formally handed or given to the jury for 
their inspection when not so requested by them. From 
the record as to what was thus done we are hardly 
authorized to say that the said plat was not in evidence 
within the rule and the usual practice of trial courts in 
such cases. 

Other questions involved and pressed upon our 
attention by counsel cannot change and are not necessary 
to the result already reached on the demurrer to the evi- 
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dence, and need not, therefore, be further considered or 
discussed at present. For the reasons hereinbefore 
stated the judgment of the trial court is reversed and 
the cause remanded for further proceedings. All con- 
cur, except Black, J., who, having been of counsel, did 
not sit in the cause. 





Warp e¢ al. v. Brown ef al., Appellants. 


1. Client and Attorney: TRUSTEE. Where an attorney purchases 
land in his own name, at a sale un ler an execution in favor of his 
client, the latter has the option tu treat the attorney as his trustee, 
but such right of election must be exercised by the client within a 
reasonable time. 


9. Administrator. Where the client, in such case, is the adminis- 
trator of an estate, his acts and conduct in the matter of such 
purchase will bind the heirs and the estate. 


Appeal from Barton Circuit Court.—Hon. C. G. Bur- 
TON, Judge. 


REVERSED. 


Botsford & Williams and Robinson & Harkless for 
appellants. 


(1) Brown was under no duty or obligation to buy the 
land for the benefit of the estate. Averill v. Williams, 4 
Den. 295; Beardsley v. Root, 11 Johns. 464; Dow- 
ney ov. Gerrard, 3 Grant (Pa.) 65; Savery v. Sypher, 
7 Wall. (U. 8S.) 157; Warren v. Hawkins, 49 Mo. 138. 
(2) It follows, as Brown was under no obligation to 
purchase for his client, a purchase for himself, at an 
open public sale, of the property s-ld on execution in 
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favor of his client, in the absence of any fraud on his 
part, was not prohibited by any law or public policy, 
was authorized, was neither fraudulent nor void in law or 
in fact, and the sheriff’s deed vested in him the legal 
title to the premises conveyed by it. Drayton v. Dray- 
ton, 1 Desau. Eq. (8. C.) 567; Stallings v. Foreman, 
2 Hlill’s Ch. 405; Chorpenning’ s Appeal, 32 Pa. St. 315; 
Fisher's Appeal, 34 Pa. St. 29; Shakely v. Taylor, 
1 Bond C. C. 146; Greyson v. Weddell, 53 Mo. 637. 
(8) The administration could have elected to treat Brown 
as holding the legal title in trust for the estate. But in 
the absence of such election Brown held the title for 
himself. Downey v. Gerrard, 3 Grant, 65; Hshleman 
o. Lewis, 49 Pa. St. 416. (4) The right of election on 
the part of aclient to claim the benefit of a purchase 
made by an attorney in his own name must be exercised 
within a reasonable time after the client knows of such 
purchase. Johnson v. Oullaw, 56 Miss. 541: Wade ». 
Pettibone, 11 Ohio, 57: 8s. c., 14 Ohio. 568. What is 
reasonable time. Bryant v. Saling,4 Mo. 522: Imhoff 
v. Ry., 20 Wis. 348. (5) Unreasonable delay will de- 
prive a party of his right to enforce a trust. o/lensbee 
». Kilreath, 17 Ill. 522; Hawley v. Cramer, 4 Cow, 
(N. Y.) 735; Munn v. Burgess, 70 Ul. 611; Bliss o, 
Prichard, 67 Mo. 181; Helly v. Hurt, 74 Mo. 565; 
MeQuiddy v. Ware, 20 Wall. 19, 20. (6) If the admin- 
istrator is barred by neglect to treat the purchase land 
as made for his benefit, the creditors and heirs are also 
barred. Bryant o. Weems, 29 Ala. 428: Williams vo. 
Ubey, 8 Humph. (‘Tenn.) 569; 2 Perry on Trusts, sec. 858 ; 
Bliss ». Prichard, 67 Mo. 181; Bennett v. Gartock, 79 
N. Y. 802; Perry on Trusts, 558-9-60; 35 Am. Rep. 
517; Tlarnsden v. Pratt, 6 Jones Eq. 327; Flemings ». 
Gilmer, 35 Ala. 62; Mason v. Mason, 33 Ga. 435. An 
infant is barred by the laches of his trustee. Lewin on 
Trusts, 572, side p. 722; Wych vo. The Hast India Co., 
3P & W. 310, note g. 
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Thurman & Wray tor respondents. 


(1) The evidence shows that Brown's sfa/is is that 
of a trustee for the estate. He stated to Ward that he 
was bidding for the estate, and that he paid the estate's 
money for the land by crediting his bid on the execu- 
tion. Bedford v. Moore, 54 Mo. 443; Miller v. Davis, 
50 Mo. 572; Buren v. Buren, 79 Mo. 538. (2) He be- 
came a trustee for the benefit of the estate, and was 
never discharged from the trust. (3) The doctrine of 
laches is not applicable to the facts of this case. Laches 
is in the nature of an equitable estoppel, and full know}- 
edge of the facts is necessary. Bradshaw v. Yates, 67 
Mo. 221; Henroid v. Neushaumer, 69 Mo. 96; Kelly o. 
Hurt, 61 Mo. 463. Nothing short of the statutory bar, 
ten years, will defeat a recovery where the right is clear 
and an equitable accounting may be had, and all the 
parties to the transaction are living and may be placed 
in statu quo. Hunt vr. Hunt, 50 Mo. 445; Kelley >. 
Hurt, 61 Mo. 463, affirmed in Bradshaw ». Yates, 67 
Mo. 221; Spurlock ». Sproule, 72 Mo. 503, and cases 
cited. (4) If the administrator of the estate of George E. 
Ward, deceased, was a necessary party to plaintiffs’ recov- 
ery in this case, such a defect should have been raised by 
demurrer or answer, and is now waived. S/v/e lo use of 
Wolf ov. Berning, 74 Mo. 86; Reilly v. Tenbroeck, 63 
Mo. 562; Little ». Harrington, 71 Mo. 391. Matters in 
abatement must be specially pleaded in answer ; general 
denial admits capacity to sue. Carpenter v. Whitman, 
16 Johns. 208; 2 Estee’s Pleadings, p. 416, secs. 69 and 
74; Green & Myers, p. 304, sec. 793; Story’s Equity 
Pleadings, sec. 238: White v. More, 11 Cal. 69; Whit- 
telsey’s Practice, p. 113, and Whittelsey’s Supplement, 
sec. 160a; see 6 and ¢, page 98. 
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Henry, ©. J.—This snit has for its object the dives- 
titure of defendants of their legal title to the north half 
of section thirty-three, township thirty-two, range 
thirty-three, in Barton county, and the investment of 
the title thereto in the plaintiffs, who are the heirs at 
law of George kK. Ward, deceased. EK. G. Ward, one of 
the plaintiffs, administered on said estate, and, as such, 
instituted a suit in the circuit court of Barton county, 
against one N. R. Cornell, and obtained a judgment for 
twenty-five hundred dollars, on which an execution 
issued which was levied upon the land in controversy, as 
the property of said Cornell, and at the sale of the same 
under said execution, on the tenth of May, 1872, Brown, 
one of the defendants, who was the attorney of said 
administrator in said cause, purchased it, and had the 
amount of his bid, one hundred and sixty-five dollars, 
entered as a credit on the execution. He also paid, as 
costs of said suit, about one hundred dollars. On the 
same day he informed the administrator of his purchase, 
and that the estate could have the benefit of the pur- 
chase on payment to him of his fee for services in said 
cause, and the money advanced to pay costs. The land 
purchased, at the time, was worth from one dollar and 
fifty cents to three dollars per acre, but was incumbered 
with unpaid taxes, and the title of Cornell was doubtful, 
he and his wife having by deed dated the twenty-fourth 
of July, 1861, conveyed it to one Albright. 

The present suit was instituted the eighteenth of 
April, 1881, nine years after the purchase by Brown, 
and after the lands had risen in value to ten dollars per 
acre. At the time of the purchase by Brown, all the 
plaintiffs, except Josephine, were adults, and resided in 
Barton county. The administrator testified that Brown, 
at the close of the term of the court at which he pur- 
chased the land, told him the amount of the expense he 
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had paid. That he had associated with him as counsel 
in the case his co-defendant, Robinson, who would have 
to be paid his fee, and wanted to know whether the 
administrator would pay the costs and fees and take the 
land, but no arrangement was made between them. 
Robinson testified that ** Brown tried a long time to get 
the matter arranged. He tried to get Ward either te 
pay him and take the land, or he would keep it for what 
he had paid.”’ Witness also had several conversations 
with Ward about a settlement with Brown, but he did 
not remember what was said. 

Brown testified that he had no less than a half a 
dozen talks with Ward after the first conversation, and 
said to him: ** You ean let the matter stand as it is, I 
will pay the bid, deducting costs and expenses, and take 
the land and eall it square, or he could take the land 
and pay me the amount I had paid out, and my fees.” 
That ** Ward always claimed that he did not have the 
money to pay costs and taxes, they having more land 
than they could take care of.”’ He also testified that, in 
1873, he said to Ward the matter ought to be settled, and 
Ward replied, ** You keep the land and pay the bid.” 
That they then had a settlement. Ward testified that he 
‘‘ never offered to take the matter off of his hands. He 
asked me to take the matter up. Brown told me how 
much it was right after the sale, and I never did attend 
to it, or offer to pay.”’ Ward testified that from 1872 to 
1880, Brown said he held the land for the estate. But, 
in 1874, he conveyed an interest in the land to Avery 
and Robinson, and they afterwards conveyed the land to 
the Edsells, and took a re-conveyance to themselves from 
the Edsells, who were unable to pay the purchase price. 
In 1874 the defendants commenced putting upon the 
land valuable and permanent improvements, and con- 
tinned making improvements until this suit was insfi- 
tuted. No claim to the land was asserted by the Ward 
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heirs until 1880, and this snit was commenced in 1881, 
after defendants had instituted a suit against them to 
quiet the title. 
These are the substantial facts, and the above is a 
synopsis of the testimony. On these facts and testi- 
mony, are the plaintiffs entitled to the relief they ask? 
Brown was not instructed, nor was he obliged, as attor- 
ney, to attend the sale and purchase the land for the 
estate, but having purchased it, although in his own 
name, the administrator had the option to take the land. 
If he chose, he could have held Brown as a trustee for 
the estate. This is conceded by the appellants, and is 
anquesticnably the law. It is equally well settled that 
the client must exercise his right within a reasonable 
time. He eannot dally with the purchaser for years, and 
until the land appreciates greatly in value, and then as- 
serta right. Bliss v. Prichard, 67 Mo. 181. In that 
case the attorney was directed by his clients to purchase 
the land for them. He purchased the land and took 
the title to himself. but plaintiffs were defeated in their 
suit to divest him of the title, because they had delayed 
to institute it eight years after they were informed that 
he had purchased, and taken the title in his own name, 
the land, in the meantime, having greatly appreciated in 
value. There was evidence in that case of bad faith on 
the part of the attorney. He was expressly directed to 
purchase for his clients. He did not inform them of his 
purchase, but they learned it from another party. In 
the case at bar, Brown was not instructed to make the 
purchase for his client, but having made it, immediately 
informed him of the fact, of the price paid and the ex- 
pense incurred, and then, and repeatedly after, requested 
him to pay him his charges and expenses and take the 
land, which the client virtually declined to do, by never 
accepting the proposition, or taking any steps in that 
direction. Brown did not become a trustee by the pur- 
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chase, but only if the administrator, after the purchase, 
elected him to hold as such. Downey ». Gerrard, 
3 Grant (Pa.) 65; Beardsley v. Root, 11 John. (N, Y.) 
467. And this right of election must be exercised within 
a reasonable time. Johnson v. Outlaw, 56 Miss. 541: 
Wade v. Pettibone, 11 Ohio, 57; s. ©., 14 Ohio, 563. 
There is no evidence tending to prove any unfairness in 
the transaction on the part of Brown, but, on the con- 
trary, his conduct is characterized throughout with the 
utmost good faith. 

In addition to these facts, four of the seven plain- 
tiffs have conveyed to defendants, by quit-claim, their 
interest in the land, the administrator himself being one 
of the four. The others made no claim until 1880, and 
did not commence their suit until 1881. True, they say 
they did not know that Brown claimed adversely; but 
it is a little singular that, living in the same county, they 
did not learn in the seven years that Brown was improv- 
ing, and selling, and re-purchasing the land, that he was 
claiming it as his own. Jas. Brown, one of the plaintiffs, 
testified that he did not know until 1881 that Brown 
claimed adversely. He knew when he purchased at the 
execution sale that Brown purchased for the estate, but 
never spoke to Brown about it from 1872 to L880. He 
was an adult residing in that county when the sale 
occurred and ever since. But an answer to all this is, 
that the administrator was Brown’s client. He repre- 
sented the estate, and, in this matter, could bind the 
estate by his agreement with Brown, express or implied, 
or by laches. The conduct of the administrator will 
warrant no other conclusion than that the estate had but 
little money and considerable land. That the land in 
controversy was of but little intrinsic value, and that 
the condition of the title would not justify him in tak- 
ing the land for the estate, by paying the attorney’s fees 
and costs expended by Brown, and, as was said in 
Prichard o. Bliss, supra: ** The conviction is forced 
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upon the mind by the evidence, that if the land, instead 
of advancing, had declined in value, or remained of the 
same value, with such acloud upon the title, neither 
this nor the circuit court would have been called upon 
to pass upon this case.” 

The judgment, which was for plaintiffs, is reversed,. 
and cause remanded. All concur, 


Crate Vv. ZIMMERMAN ef a/., Appellants. 


1. Fraudulent Conveyance: INNOCENT PURCHASER. A bona fide 
purchaser for a valuable consideration from a fraudulent grantor is 
not affected by the fraud of the latter. But he must be a bona fide 
purchaser as well as one for a valuable consideration to be so pro- 
tected. 








2. A purchaser with notice may protect himself by 
purchasing the title of a bona fide purchaser for a valuable consid- 
eration without notice. 

ji - A purchaser without notice of the fraud may sell 








and convey a good title to one having notice, and the quit-claim 
deed of the former, where the property was subject to no equities 
in his hands, will pass whatever title he had. 


Appeal from Buchanan Circuit Court.--VINToN PIKR, 
Esq., Special Judge. 


REVERSED. 
J. W. Boyd and FE. C. Zimmerman for appellants. 


(1) The decree is not warranted by the evidence. 
The evidence does not show that appellants received the 
deed from Bender without any consideration and with 
knowledge that Bender held the title fraudulently. 
(2) The evidence shows that Albin had more than suffi- 
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cient property to pay the debt and, therefore, respon- 
dent’s suit cannot be maintained. Payne v. Sheldon, 63 
Barb. 169; Jennings v. Howard, 80 Ind. 216. (3) The court 
should not have set aside the deed from Tootle to appel- 
lants. An innocent purchaser can convey a good title to 
one having notice. Funkhouser v. Lay, 73 Mo. 458, 


HT. M. Ramey for respondents. 


Biack, J.—The plaintiff isa judgment creditor of 
Albin. By this suit he asked and obtained a decree set- 
ting aside certain deeds and subjecting the lot in question 
to sale for the payment of his debt of which there is 
about one thousand dollars unpaid. In 1870 the defend- 
ant, Albin, made a mortgage to the Home Stock Insur- 
ance Company to secure a stock note for five thousand 
dollars. This mortgage was foreclosed in 1875 and the 
property sold thereunder, and the defendant, Bender, 
became the purchaser of some seven or eight parcels in. 
eluding the lot in ynestion. A judgment was recovered 
by T. A. King in March, 1874, against Albin and Matney. 
Howard King also obtained judgment against the same 
parties in May, 1874, Bender purchased the Howard 
King judgment for a small consideration, had execution 
issued thereon and in 1879 again purchased the same and 
other property at a sale thereunder. In October, 1880, 
Bender conveyed the lot in question to defendant, Zim- 
merman, who in December of the same year acquired a 
quit-claim deed from Tootle. From the decree setting 
aside these deeds the defendant, Zimmerman, appealed. 

The evidence shows that, in 1873, Albin became em- 
barrassed. The insurance company determined to go 
into liquidation, and to that end made a call upon Albin 
for three hundred and ninety-five dollars. Albin did not 
pay this amount, and the company at once foreclosed 


the mortgage for the whole amount of the note, then 


over six thousand dollars, and assigned the judgment 


¥ 
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to Bender for the three hundred and ninety-five dollars, 
At that time Albin was a director of the insurance com- 
pany and consented to the foreclosure for the whole 
amount, when he knew the call only wasdue. It is with 
this assigned judgment that Bender was enabled to buy 
in the property valued at from three thousand to five 
thousand dollars. Bender thereafter conveyed to Albin’s 
wife two of the lots without any consideration. The 
evidence shows beyond doubt that the whole scheme of 
selling the property under the Howard King judgment 
and the judgment foreclosing the mortgage, was a con- 
trivance by Bender and Albin to place the property out 
of the reach of the latter's creditors and, therefore, 
fraudulent. 

Zimmerman claims to be a bona fide purchaser for 
value from Bender. In 1878 there was a sale of property 
of Matney and Albin under executions issued on the two 
King judgments. Both Bender and Zimmerman attended 
this sale and ran the property up on T. A. King, who 
became the purchaser of most of the property then sold. 
They did this in the interest of Albin. At this sale, Zim- 
merman purchased and received a deed for several par- 
cels of property and then without consideration quit- 
claimed the same to Bender. These two deeds last 
mentioned were never put to record. Zimmerman after- 
wards purchased from T. A. King the same property 
which the latter bought at that execution sale; none of 
the property included in the mortgage was included in 
the deed to T. A. King. When Bender purchased the 
mortgaged property under the junior King judgment, 
and which judgment he then owned, he at the same time 
had sold and bought this property sold to King, and 
thereafter without consideration conveyed the same by 
quit-claim decd to Zimmerman. Albin says he and Ben- 
der and Zimmerman acted in concert in all of these trans- 
actions with a view of preventing the property from being 
sacrificed. This Zimmerman denies. Thocvidence shows 
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that these parties were all on friendly terms and consulted 
together with respect to Albin’s affairs, on different oe. 
casions. The number of deeds made by and_ between 
these parties and their character are significant facts, 
These transactions and circumstances, and others which 
we need not detail, show that Zimmerman must have had 
full and complete knowledge that Bender’s title was 
fraudulent. This is certainly true as respects the property 
now in question. 

The deed from Bender to Zimmerman was a warranty 
deed and the latter paid therefor at least one thousand 
dollars in the discharge of incumbrances placed on the 
lot by Bender and in payment of taxes due at the time 
of the purchase. <A bona fide purchaser for a valuable 
consideration from a fraudulent grantor is not affected 
by the fraud in this prior conveyance. Wineland », 
Coonce, 5 Mo. 296; Howe v. Waysman, 12 Mo. 169; 
Gordon v. Ritenour, ante, p. 54. But he must be a dona 
fide purchaser as well as for valuable consideration. R, 
S., sec. 2505; Bump on Fraud. Con, (3 Ed.) 492 ; Story’s 
Eq.. sec. 434. Plaintiff's right to the relief asked is clear 
as to the title acquired from Bender. 

A more difficult question arises because of the title 
acquired from Tootle. It appears from the pleadings that 
Tootle purchased the lot under a judgment against Albin 
and others rendered in 1876. Zimmerman savs, and the 
statement is not disputed, that soon after he got the deed 
from Bender he learned Tootle had a claim to the lot. Ben- 
der could not or would not getin this claim. Zimmerman 
thereupon gave Tootle fifty dollars for the quit-claim 
deed. That Tootle had the title as against Bender and 
Zimmerman cannot be doubted. He had the same right 
to set aside these fraudulent deeds that plaintiff has. In 
Story’s Eq. Jur., sec. 409, it is said: ‘* Thus a purchaser 
with notice may protect himself by purchasing the title 
of another bona fide purchaser for a valuable considera- 
tion without notice; for otherwise such bona fide pur- 
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chaser would not enjoy the full benefit of his own 
unexceptionable title.’ So a purchaser without notice 
of the fraud may sell the property to a person who has 
notice and pass a good title to the purchaser. vans 2. 
Nealis, 69 Ind. 148; Slewart v. Reed, 91 Pa. St. 287; 
Funkhouser v. Lay, 78 Mo. 459. It is true, the deed 
from Tootle was a quit-claim deed, but the property was 
subject to no equities in his hands, and the deed would 
pass whatever title he had. Tootle purchased at an execu- 
tion sale and stood in the position of the judgment cred- 
itor. He acquired a title in fee as against Albin, Bender 
and Zimmerman, and a title which was prior and superior 
to the plaintiff’s demand on the property. He had a 
title free from all taint. And Zimmerman took it as 
Tootle held it. 

The rule is essential to enable purchasers under like 
circumstances to dispose of their property, and we un- 
stand it to be well settled. This case is not like that 
where a party holding a voidable title, because of actual 
fraud, makes improvements or pays off incumbrances. 
Here, the defendant sets up the deed and claims title there- 
under. There is nothing in the evidence which will justify 
us in holding that Zimmerman purchased this lot from 
Bender or from Tootle to hold for the use of Albin. When 
Zimmerman purchased this property of Bender he gave 
Bender a contract agreeing to re-convey the property on 
payment of twelve hundred and fifty dollars, on or be- 
fore the first of December, 1880. Bender says the time 
was extended and that only eight hundred dollars is due. 
He says in his answer that he brings this amount into 
court, but we do not understand from this record that 
this money was ever in fact tendered or brought into 
court either by plaintiff or Bender. 

The deed from Tootle to Zimmerman should not 
have been set aside, and as we hold that conveyed a good 
title the judgment is reversed. Norton, J., dissents. the 
other judges concur. 
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Busn ef al., Appellants, v. Busn e¢ al. 


1. Will: UNDUE INFLUENCE: EVIDENCE. On the trial of an issue 
whether or not a willwas made under undue influence, declara- 
tions of the alleged testator, made before and after its execution, 
are inadmissible as evidence of the facts mentioned in such decla- 
rations. 





2. : : . Such declarations are only admissible 
when the condition of the testator’s mind is the point of conten- 
tion, or it becomes material to show the state of his affections, and 
they are then received as external manifestations of his mental 
condition and not as evidence of the truth of the facts referred to 
in the declarations. 


8. Evidence. The declarations of a legatee and a co-defendant, 
tending to show that she exercised undue influence on the mind of 
the testator, are not admissible where the petition does not charge 
her with its exercise. 


4. Question for Jury. Under the evidence in this case, held, that 
the question whether or not the will was made under undue influ- 
ence should have been submitted to the jury. 


Appeal from Marion Circuit Court.—Hon. Turopors 
Brace, Judge. 


REVERSED. 


Smith & Krauthoff and W. P. Harrison for appel- 
lants. 


(1) The court erred in giving defendants’ instruction 
which was in effect a demurrer to the evidence and a 
ruling that there was no evidence tending to show testa- 
mentary incapacity or undue influence. Buesching ». 
Gas Light Co., 73 Mo. 219; Frick v. Ry., 75 Mo. GOL. A 
testament made by over importunement is ineffectual. 
** As if a man make his will in sickness by the over im- 
portuning of his wife to the end that he may be quiet, . 
this shall be said to be a will by constraint and shall not 
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be a good will.” 1 Seeman on Wills (5 Am. Ed. by 
Randolph & Talcott) 131; 1 Redf. on Wills (4 Ed.) 516; 
Potts v. House, 6 Ga. 324; Davis vr. Calvert, 5 Gill & J. 
269; Hallo. Hall, 37 L. J. P. 40; Boyce v. Rossborough, 
6H. L. J. Cas. 2, 49. Undue influence is seldom proved 
by direct evidence. Tyler v. Gardiner, 35 N. Y. 559; 
Baker’ s will, 2 Redf. (Sur.) 179; Young v. Ridenbaugh, 
67 Mo. 574; Clark v. Stansbury, 49 Md. 346. The cir- 
cumstance that those around the testator received all the 
property and the absent children nothing is entitled to 
great consideration. Goble v. Grant, 2 Green Ch. 629; 
' St. Leger’s Appeal, 34 Conn. 434. (3) It is neither 
essential nor important that the influence should be ex- 
ercised at the time when the will isexecuted. Influence 
exercised at any time, the effect of which is to produce 
the will, is sufficient. 1 Redf. on Wills (4 Ed.) 528; Zay. 
lor o. Wilburn, 20 Mo. 306; Roberts v. Tranick, 17 Ala. 
55. (4) The court erred in excluding the statement of 
Rosa Bush to Mrs. Baird. Fairchild v. Bascomb, 35 Vt. 
398; Robinson v. Hutchinson, 31 Vt. 443; Davis v. 
Calvert, 5G. and J. 269; Lewis v. Mason, 109 Mass. 169 ; 
Florey v. Florey, 24 Ala. 241; Mullen vo. Helderman, 
87 N.C. 471. (5) The ruling of the court in excluding 
declarations of the testator made shortly before and 
soon after the execution of the will was erroneous. 
Robinson v. Hutchinson, 26 Vt. 38; Dennis v. Weeks, 
51 Ga. 24; Waterman v. Whitney, 11 N. Y. 157; Rey- 
nolds ». Adams, 90 Ill. 134; Potter ». Baldwin, 133 
Mass, 427; Young v. Ridenbaugh, 67 Mo. 574. 


Edward McCabe for respondents. 


(1) The declarations of the testator were not com- 
petent evidence on the subject of undue influence and as 
evidence of facts. Gibson v. Gibson, 24 Mo. 227; Cau- 
thorn v. Llayes, 24 Mo. 237; eben 0. Cables, 66 

Vou. 87—31 ° 
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Mo. 579. (2) The testimony excluded, in its utmost 
scope, would have fallen far short of establishing any- 
thing like fraud, or that undue influence which is held 
sufficient to vitiate a will. Honest and moderate inter- 
cession or persuasion or flattery, unaccompanied by fraud 
er deceit, and when the testator has not been put in fear 
by the flatterer or persuader, or by his power and domin- 
ion over him, will not have that effect. Davis v. Calvert, 
5 G. and J. 269; Brown v. Molliston, 3 Whart. 129. 
(3) The court did not err in excluding the statement of 
Rosa Bush to Mrs. Paird, for the former is not charged in 
the petition with having exerted undue influence over her 
father in procuring the will. (4) The only witness who 
expressed any doubt as to the testamentary capacity of 
the testator was J. B. Lewis and this doubt was simply 
as to capacity to transact ordinary business. This evi- 
dence did not warrant the court in submitting the case 
to the jury. 


Henry, C. J.—This is a proceeding commenced in 
the circuit court of Marion county to contest the validity 
of the will of John Bush, deceased. The will was 
dated October 10, 1876, anda codicil was made Janu- 
ary 1, 1877. On the trial, the defendants, proponents 
of the will, offered as evidence the will and codicil, and 
proved its execution and attestation by the subscribing 
witnesses. Also introduced testimony tending to prove 
testamentary capacity of the testator, and closed. 

Plaintiff’s testimony disclosed the following facts: 
That the testator had been married twice, and had five 
children living by his first wife, and four grandchildren, 
who were the children of a deceased daughter of his first 
wife. Thatat the date of the will, his second wife and 
three children of that marriage were alive. To each of 
the children of his first wife, and his grandchildren he 
bequeathed one dollar, having given to his sons by his 
first wife each about fifteen hundred dollars and provided 
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for the daughters of that marriage. It appears that the 
daughter of that marriage, still living, Mrs. Baynum, re- 
ceived from her father at her marriage about fifteen 
hundred dollars. It does not appear how much he had 
given the other daughter, Mrs. McWilliams. By the 
will and codicil in question, all the property he had was 
given to his wife, but about the time that the will 
was made he conveyed to Franklin W. Bush, a son of 
the last marriage, two hundred and forty acres of land 
in Marion county, worth thirty-five or forty dollars 
per acre, and to Laura Rush, a daughter by the last wife, 
a tract of one hundred and eighty-three acres of land in 
said county, of about the same value as that conveyed to 
Franklin. It also appears in his will, that, on the day 
of the date of his will, he had conveyed to Rosa, a daugh- 
ter of the last marriage, a tract of land, but of what 
amount or value does not appear. The testimony of Mr. 
Boulware, the attorney who wrote the will, as to the cir- 
cumstances under which the will was prepared, is to the 
effect that on the day the will is dated he was informed 
that Mr. Bush wished him to call at at his residence. 
That he called and made a ‘memorandum by which to 
prepare his will. Witness went there with Dr. Bush, 
testator’s son. No other member of the family was in 
the room when he first called. Mr. Bush’s desire was to 
make a deed to take effect after his death and had had 
deeds prepared, but Mr. Boulware explained to him the 
effect of such a conveyance. He then conclu ied to make 
deeds to his children, and provide for his wife b. will. 
Witness made the memoranda. He had expressed his 
purpose to give his wife the bouse they were residing in 
and furniture and four thousand dollars. Mrs. Bush, who 
had come into the room, suggested that instead of four 
thousand dollars he give her the balance of the estate, 
and witness then said to Mr. Bush, thatas he, Bush, had 
indicated that the balance would be four thousand dol- 
lars, it would be the same thing, and he acted on the sug- 
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gestion. Mr. Boulware took the memoranda to his office 
to prepare the will next day, but received information 
that induced him to prepare the will that night,’and it 
was signed by the testator about eleven o’clock that 
night. 

After the making of the will, about the last of De- 
cember, 1876, Mrs. Baynum, the testator’s daughter by 
his first wife, went to see her father, who was supposed 
to be in a critical condition, and stayed there two or 
three weeks ; on the day before the codicil to the will 
was made, she testified that she and Laura, Rosa and 
Mrs. Ellis were by Mrs. Bush invited out of the room in 
which Mr. Bush was confined. It was but a short time 
after that Laura and Rosa were invited back by Mrs. 
Bush. Then Mrs. Baynum went to the door to go into 
the room, but was pushed back by Mrs. Bush arid not 
permitted to enter. The next day Mrs. Bush proposed 
to Mrs. Baynum that the latter should go to Mr. Whaley’s 
but she said she did not wish to go, but Mrs. Bush and 
Rosa insisted, and witness went over to Mrs. Whaley’s, 
and spent the day. She again visited her father in May, 
1877, and he inquired if her brother William had sent 
him any word, and witness to!d him that William told 
her to say to him that he, William, had been keeping his 
brother Jim as long as he could, and he wanted the 
others to help. Laura got angry and said that witness 
had come begging, that they were always after some- 
thing. That we had got all we would ever get. Her fa- 
ther did not hear what was said, but seeing witness cry- 
ing, asked her what was the matter, and she told him 
that Laura had mistreated her, but Laura denied it all. 

Plaintiffs offered to prove by one Jno. B. Lewis, that 
the testator in September, 1876, had stated to him that 
he had to do as his wife and younger children told him, 
in order to have peace. That he was getting old and feeble 
and had not long to live. That he was not satisfied with 
the way they wanted to fix his business and property for 




















OCTOBER TERM, 1885. 





Bush v. Bush. 








him, and shed tears. They sles offered to prove by one 
Robbins, statements made to him by the testator in June, 
1877, after the will was made, to the effect that he was 
controlled in the disposition of his property by his wife 
and her children. That he always intended to give his 
children of the first marriage an equal portion of his 
estate with the children of the last marriage, but was 
prevented from doing so by the latter and his wife. This 
evidence the court cmnttuiel, The court also excluded 
that portion of the deposition of Mrs. H. T. Baird in 
which she stated that Rosa, who was at school at Ingle- 
si le college, and at her own request was permitted to go 
home, in the conversation in which she made the request, 
spoke to witness about her father s will or the alterations 
of it, and said: ‘* We hawe persuaded him to change his 
awill,and I want to go home to help keep him in the notion. 
lam afraid he will get out of the notion before the law- 
ucr comes. The older children have had their share and 
spent it, and we all think they ought not to have any 
more.’’ The portions italicised were excluded. 

At the close of the testimony, the court instructed 
the jury that, ‘‘ The plaintiffs having failed to offer any 
evidence tending to show that the said John Bush was 
mentally incapable of making said will, and having failed 
to show that the execution of said will by said John 
Bush was produced by any undue influence exercised 
over the mind of said Jno. Bush by the defendants or 
either of them, they will find the issue submitted for the 
defendants.”’ The verdict of the jury was in accordance 
with this instruction, and from the judgment thereon 
this appeal is prosecuted. 

The court did not err in excluding the testimony 
offered to prove the declarations made by the testator, 
either before or after the making of the will. This ques- 
tion was considered in the case of Gibson v. Gibson, 24 
Mo. 227, and it was held by the court, in a very able 
opinion delivered by Judge Leonard, that such evidence 
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was inadmissible as a narrative of facts, but ‘‘admissible 
when the condition of the testator’s mind is the point of 
contention, or it becomes material to show the state of 
his affections, and they are then received as external 
manifestations of his mental condition, and not as eyj- 
dence of the truth of the facts he states.’’ The testi- 
mony in the case at bar was not offered to show the 
condition of the testator’s mind, or the state of his affee- 
tions, but to prove the facts contained in the alleged 
statements. A similar ruling to that in Gibson v. Gih- 
son was made in Tingley et al. v. Cowgill, 48 Mo. 291. 
Weare aware that a different doctrine has been announeed 
by other courts, but adhere to that which has prevailed 
in this court since the case of Gibson v. Gibson was 
decided. i 

Nor was any error committed in the exclusion of the 
testimony as to the declarations of Rosa made to Mrs. 
Baird. There is no charge in the petition that Miss 
Rosa exercised any undue influence over her father to 
procure the making of the will. The charge is that Mrs. 
Bush and Franklin and Laura Bush procured him to 
make it by exercising undue influence over him. We 
think, however, that the court erred in its instruction to 
the jury. There was evidence tending to prove that the 
will was procured by the exercise of undue in‘!uence over 
the mind of the testator. Whether sufficient to invali- 
date the will, we will not determine; but it should have 
been submitted to the jury. It devolved upon defendants, 
after the testimony of plaintiffs was adduced, to over- 
come that testimony and the inferences which might rea- 
sonably be drawn from it, by their own testimony, or 
such other as might have been at their command. 

We have not deemed it necessary or proper to com- 
ment on the testimony. That portion which, we think, 
had a tendency to prove that defendants, by the exer- 
cise of undue influence over the testator, procured the 
making of the will, will be noted by one carefully exam- 
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ining the evidence. The judgment is reversed and the 
cause remanded. 





Tuk Srate ea vel. FRaNcts v. Ditton ef al. 4 


1. Contested Eloction : MAYOR OF ST. LOUIS vITy. The general as- 
sembly has made no provision tor the contest in the courts of the 
right to the office of mayor of the city of St. Louis. 





2. : : REVISED STATUTES, SECTION 5528. The words 
**county officers,” in Revised Statutes, section 5528, which provides 
that ‘‘ the several circuit courts shall have jurisdiction in cases «f 
contested elections of county officers " held not to include or apply 
to a contest for the office of mayor of the city of St. Louis. 


Prohibition. 
Writ AWARDED. 
Hough, Overall & Judson for relator. 


(1) The general assembly has made no provision 
for contesting elections to municipal offices. (2) If Re- 
vised Statutes, section 5528, was intended to apply to 
eontests for municipal offices in the city of St. Louis, it 
is unconstitutional. Const., art. 8, see. 9. (3) Assuin- 
ing that the office of mayor isa ‘‘county office,” still 
the circuit court cannot hear a contest of relator’s right 
to hold the office, as no sufficient notice of contest was 
served. Section 5528, Revised Statutes, 1879, provides 
that ‘‘no election of any county or township officers 
shall be contested, unless notice of such contest be given 
to the opposite party within twenty days after the votes 
shall have been officially counted.’? The notice here re- 
quired is a legal notice, and serves the double purpose of 
writ and declaration—that is, it brings the party before 
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the court, and contains the allegations to be tried and 
determined. Vance v. Gaylor, 25 Ark. 32; Castello ». 
St. Louis Circuit Court, 28 Mo. 264-5. What is termed 
a notice by respondent, Ewing, is nothing more than a 
protest against relator’s right to hold the office of mayor. 


Broadhead & Haeussler also for relator. 


» (1) The circuit court has no jurisdiction to try and 
determine a contested election for the office of mayor of 
the city of St. Louis. Const. of Mo., art. 8, sec. 9; 
R. 8., sees. 5528, 5563 and 3126. There is a marked dis- 
tinction between counties and municipal organizations 
proper, such as cities and towns. Const., art. 9, sec. 1; 
Hamilton Co. v. Mighels, 7 Ohio St. 109; State ex rel. 
Burden v. Walsh, 69 Mo. 412. (2) If that portion of 
section 5563, which declares ‘‘that the provisions of this 
chapter shall be applicable to the city of St. Louis, the 
same as to counties,’’ was intended to be applied to the 
provisions of section 5528, relating to election contests for 
city officers, then it is to that extent clearly unconstitu- 
tional. It is a special law as defined by this court in the 
case of the Slute er rel. Harris v. Herman, 75 Mo. 340. 
(3) The clause of Revised Statutes, section 5563, which 
declares that the provisions of the chapter—/. e., of the 
one entitled ‘*Of Elections’’—shall be applicable to the 
city of St. Louis the same as to counties, etc., does not 
apply to officers not elected on the first Tuesday in No- 
vember, or to any officers not mentioned or provided for 
inthe act. (4) The notice of contest in this case was in- 
sufficient. Applegate v. Hagan, 74 Mo. 265; Alcock o. 
Lecompt, 66 Mo. 42. . 


A. R. Taylor, Dyer, Lee & Ellis and G. D. Rey- 
nolds for respondents. 


(1) The city of St. Louis is included in the provis- 
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jons of section 5528 of Revised Statutes, which declares: 
“That the several circuit courts shall have jurisdiction 
in cases of contested elections for county officers, and 
the county courts in contests of township officers.” 
R. S., sec. 3126, clauses 18 and 19; Slate ex rel., ete., 
Troll v. Hudson, 78 Mo. 302 ; State ex rel., etc., v. Mason, 
77 Mo. 189. (2) The notice of the contest is in exact 
compliance with the statute. R.%., sec. 5532. 


Buack, J.—Mr. Francis received a certificate of 
election for the office of mayor of the city of St. Louis, 
at the April election, 1885. Mr. Ewing seeks to contest 
that election. The question presented for decision by 
this application for a writ of prohibition is, has the St. 
Louis circuit court jurisdiction to hear and determine 
election contests for that office ¢ 

Section nine of article eight of the constitution, is as 
follows: ‘* The trial and determination of contested elec- 
tions of all public officers, whether state, judicial, mu- 
nicipal or local, except governor and lieutenant governor, 
shall be by the courts of law, or by one or more 6f the 
judges thereof. The general assembly shall, by general 
law, designate the court or judge by whom the several 
classes of election contests shall be tried and regulate the 
manner of trial, and all matters incidental thereto. * 

* *” Whether the legislature has performed the 
duty thus imposed upon it, as to this class of election 
contests, depends mainly upon the proper construction 
and application of the following provisions of the Re- 
vised Statutes of 1879, section 5528: ‘*The several 
circuit courts shall have jurisdiction in cases of contested 
elections for county officers, and the county courts in 
contests of township officers,’’ etc. 

Sec. 5563: ‘‘ Except as otherwise provided by law, 
the provisions of this chapter shall be applicable to the 
city of St. Louis the same as to counties, and the duties 
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imposed on officers in counties shall likewise be imposed 
on the corresponding officers of said city.”’ 

Sec. 3126, par. 19: ‘‘ Whenever the word ‘county’ 
is used in any law general in its character to the whole 
state, the same shall be construed to include the city of 
St. Louis, unless such construction be inconsistent with 
the evident intent of euch law, or of some law specially 
applicable to such city.” 

Now the contention of the relator must be that the 
words ‘county officers,’ in section 5528, by force of the 
other named sections, include, and also mean, city offi- 
cers of the city of St. Louis. Chapter 101, of which 
sections 5528 and 5563 are a part, relates alone to elec- 
tions. It provides for a general election to be held in 
November of designated years, in each township in the 
state, and ward in the city of St. Louis, for the election of 
state officers at large, members of congress, senators, rep- 
resentatives, and other state officers, generally designated 
county officers, and such other officers as may be re- 
quired by law to be elected. Besides the section before 
noted, other provisions are made for contesting the elec- 
tion of various of these officers, including judges of the 
different courts. No mention is made of city officers, 
lest it be, as contended, in section 5563, which is the last 
section of the chapter. By virtue of section one, article 
two, of the charter, the city of St. Louis, in April, of 
designated years, elects its municipal officers, among 
whom are the mayor and members of the city council. 
These officers then elected are strictly city officers. Some 
of them have no more concern with the administra- 
tion of the general laws of the state than like officers 
in other cities have throughout the state. The city of 
St. Louis is in a strict sense a municipal corporation. 

But while all this is true, the constitution by which 
the charter was adopted, among other things, provides 
that the city ‘‘shall be entitled to the same representa- 
tion in the general assembly, collect the state revenue, 
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and perform all other functions in relation to the state, 
in the same manner, as if it were a county, as in this 
constitution defined.”” At the general November elec- 
tion there are elected, within the corporate limits of the 
city, various state officers, generally designated county 
officers, 7. e., public administrator, clerks of courts of 
record, recorder of deeds, sheriff, coroner, and some 
others. Section 5528 gives to the circuit court jurisdic- 
tion in cases of contested elections for county officers. 
St. Louis is not by name a county, nor within the limits 
of any county. It is, for many purposes, throughout 
the statutes treated as a county. Now it must be the 
evident purpose of section 5563 to make the chapter on 
elections apply to such officers as are elected by virtue 
of the general laws of the state, and perform their du- 
ties within the city limits. Hence, it says the chapter 
shall apply to St. Louis the same as to counties. It ap- 
plies to officers elected by virtue of the general laws 
within the city the same as in counties. There is noth- 
ing in the chapter which has any application to city 
officers in other cities located within defined counties. It 
would do violence to the language of the statute to 
make it apply to city officers of the city of St. Louis. 

So with respect to paragraph nineteen of section 
3126. Many of the statutes of this state are applied by 
the use of the word county. The general laws are in 
most cases designed to have and to take effect through- 
out the entire state. St. Louis, as we have seen, is not 
acounty by name. Hence, this paragraph, which is a 
part of the article of the general laws concerning the 
construction of statutes, declares that whenever the word 
county is used in any law, general in its character, the 
same shall be construed to include the city of St. Louis. 
In so far as its application to the present case is con- 
cerned, it goes no farther than section 5563 before consid- 
ered, which is a construction statute, and specific as to 
the present case. 
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Further reliance is placed upon the act of March 31, 
1883. Acts of 1883, p. 38. That act was no doubt a 
signed to carry out the provisions of section five of article 

eight of the constitution, with respect to registration of 
voters in certain cities. The act, in its general scope, re 
lates to the registration of votes and the appointment 
of a recorder of voters; also to the appoinment 
of judges and clerks, including the method of conduct: 
ing the election and certifying the result. This latter 
branch of the law was held to be a valid exercise of 
legislative power in Hiwing v. LHoblitzelle, 85 Mo. 64: 
The twenty-fourth section says: ‘* All elections in such 
city shall be conducted in all respects as provided in 
this act, and subject to all the provisions of the Revised 
Statutes, entitled ‘Of Elections,’ so far as the same do 
not conflict with this act, and an act entitled,” ete. It 
is very clear this section has reference to the method 
only of conducting elections. So far as contesting elec- 
tions is concerned, it does not give to the general law 
any ‘further or broader application than it had before. 
It does not make the general law applicable, ‘in this re: 
spect, to other or different officers. 

The conclusion is that the general assembly has 
made no provision for the contest of these city officers in 
the courts of law. Such a conclusion should not be 
reached if, by any reasonable interpretation of the stat- 
ures, we could come to one consistent with the perform- 
ance of that duty. We can but conclude the circuit 
court has no jurisdiction. The demurrer, therefore, to 
the return, is sustained, and the writ will issue as to the 
judge of the circuit court before whom the proceedings 
are pending. All concur. 
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EKEy, Appellant, v. InaE et al., 


1. Land Title: ADVERSE POSSESSION: EJECTMENT. One who incloses 
and holds land by an open, notorious, adverse possession, against 
all the world, for a period of ten years will obtain thereby an inde- 
feasible title in fee-simple to the land so inclosed and possessed. 


9. Practice: EJECIMENT: JUDGMENT. A judgment in ejectment is 
no bar toa second action between the same parties for the same 
property, whether the titles and defences in both cases be the same 
or not. 


Appeal from Franklin Cireuit Court.—A. McELHIn- 
NEY, Esq., Special Judge. 


REVERSED. 
Crews & Booth for appellant. 


(1) Appellant, by reason of the deeds and transfers 
of possession, is in privity of estate with his grantors in 
said deeds, and is entitled to the benefit of their posses- 
sion of said land. It was not necessary, under the cir- 
cumstances, that the deeds should have in terms purported 
to convey any part of the northwest quarter in order to 
pass the interest of the grantors in the land here in con- 
troversy. 3 Washburn on Real Prop. (4 Ed.) 384. The 
land being known between the parties by the description 
contained in their deeds, and its boundaries marked by 
the fence, said deeds as between the parties were in law 
legal conveyances of the land incontroversy. Mansfield 
v. Pollock, 74 Mo. 185; Long v. Higginbotham, 56 Mo. 
245; Crispen v. Hannovan, 50 Mo. 536. (2) The pos- 
session of William Osborne, which began as early as 
1820, ripened into a complete title in him, under the then 
twenty years statute, in the year 1840, seventeen years 
before C. B. Inge disputed that the western line of the 
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enclosure of the said Osborne was on the true line be. 
tween said quarter sections: Cole v. Parker, 70 Mo. 372; 
8 Wash. on Real Prop. (4 Ed.) 142. (3) The former 
judgment in.ejectment is no bar tu this action. Kimmel 
». Benna, 70 Mo. 52. 


A. A. Underwood and Smith & Krauthof for 
respondents. 


(1) There is nothing for this court to review. There 
is nothing stated in the motion for a new trial to warranta 
reversal for error. The court will not disturb the finding 
below, nor reverse the judgment, simply because it igs 
alleged in the motion, that on the evidence the finding 
and judgment are erroneous, without stating in what 
particular. Theadmission of facts in this case, and their 
effect as evidence, shows that the facts relied upon by 
appellant for recovery are controverted by the admission 
of other facts relied upon by respondents. Lasley », 
Elliott, 43 Mo. 289; Weilandy v. Lemuel, 47 Mo. 322; 
Waddell v. Williams. 50 Mo. 217. (2) Under the admis- 
sions in this case the former judgment should be held 
conclusive. The gist of the various decisions is, that 
when the issues and evidence are the same, in all partic- 
ulars, in both actions the former adjudication operates 
as an estoppel and concludes the rights of the parties, 
Especially is this the case when the common law form of 
ejectment is abolished and the action is commenced by 
the parties intheirown names. Treeman on Judgments, 
pp. 264-9, secs. 293-5, 299, 301-2; Slerens v. Hughes, 31 
Pa. St. 381; Sturdy v. Jackaway, 4 Wall. 174; Miles 0. 
Caldwell, 2 Wall. 35; Marshall vr. Shafter, 32 Cal. 176; 
Sherman v. Dilley, 3 Nev. 21; 3 Wallace, 245; Cagger 
v. Lansing, 64 N. Y. 417; 21 Minn. 515; Mahoney 2. 
Middleton, 41 Cal. 41; Long v. Neville, 29 Cal. 131; 
Currier v. Esty, 116 Mass. 577; Sedg. & Wait on Title 
to Land, secs. 43, 44, and 512 to 525 inclusive. (3) If the 
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former judgment, under the admissions in this case, does 
not create an estoppel it may be made evidence in this 
action, and is sufficient to warrant a finding either upon 
the grounds of evidence or authority. Kimmel v. Benna, 
70 Mo. 52; 12 Peters, 410, and authorities cited on second 
proposition. Chouteau v. Gibson, 76 Mo. 38; Caldwell 
o. Smith, 77 Mo. 471. 


SuERwoop, J.—Action of ejectment for a strip of 
ground in Franklin county, lying in the northwest 
quarter of section six, township forty-two, range one, 
east. This strip, together with a portion of the north- 
east quarter of that section, had been enclosed by William 
Osborne, the owner of the northeast quarter, as far back 
as 182, and had been by him, and those claiming under 
him, continually possessed until some time in 1877, when 
defendants in the present action prevailed against the 
plaintiff, who claims under Wm. Osborne, and recovered 
possession of said strip in an action of ejectment. 
Through some mischance the appeal taken in that case 
was never heard in this court. 

Under the agreed statement of facts the plaintiff was 
clearly entit!ed to recover, if the recovery by defendants 
in 1877 of the premises in controversy be left out of con- 
sideration, for it is very plain that whatever may be 
thought of the effect of Wm. Osborne’s possession of the 
strip of land in controversy, from 182U down to 1857, it 
is beyond dispute that from the latter period down to 
the time of his death, in 1869, his possession of the strip 
was an open, notorious adverse possession against all the 
world ; and it is needless to say that possession of such 
acharacter gave him an indefeasible title in fee-simple 
to the strip of ground thus enclosed and possessed. 

And the fact that plaintiff was dispossessed by de- 
fendants in an action of ejectment in 1877, and that they 
now have possession of that strip of ground in conse- 
quence of the judgment rendered in that action does not 
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debar or preclude plaintiff from maintaining his present 
action, if we adhere to the ruling made in the case of 
Kimmel v. Benna, 70 Mo. 52, wherein it was laid down 
that a judgment in ejectment is no bar to a second action 
between the same parties for the same property, whether 
the titles and defences in both actions be the same or 
not. That case was well considered, and we will con- 
tinue to give it the sanction of our approval. The case 
of Chouteau v. Gibson, 76 Mo. 38, does not, being rightly 
understood, militate against the principle asserted in 
Kimmel v. Benna. 

For these reasons the declaration of law asked by 
plaintiff that on the agreed facts he was entitled to judg- 
ment, should have been given, and because of its refusal 
the judgment will be reversed, and judgment in his favor 
will be entered in this court. Henry, C. J., and Ray, J., 
concur; Norton and Black, JJ., absent. 





Rouiis, Appellant, v. McInNTIReE. 


Land Title: TOWN PLAT, FAILURE TO ACKNOWLEDGE AND RECORD. 
The failure to acknowledge or record a plat of an addition to a town 
held not to affect the title of a purchaser of a lot, it appearing that 

* the survey of the addition had been made and that a plat of the 
same was filed or deposited, prior to the sale of the lot, in the re- 
corder’s office where it remained for many years, although it was 
lost and could not be produced at the time of the trial. 


Estoprel. One claiming title to land under an executory contract 
is estopped to deny its validity. 


Town Plat: INNOCENT PURCHASER. The fact that a town plat 
was not recorded will not defeat the title of one purchasing a lot 
in ignorance of such want of record. 


Executions, Law of 1849 Relating Thereto. Under the act of 
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1849 (Laws i8i9, p. 92), in relation to executions, an execution 
could issue after five years from entry of judgment only by leave 
of court, and such leave must be shown affirmatively to support a 
sheriff’s sale under an execution issued while that act was in 


force, upon a judgment so entered five years previously. 


5. Land Title: acT OF FEBRUARY 27, 1874: INSTRUCTION. The 
claimant, at the date of the act of February 27, 1874 (R. S., 1879, sec. 
3225), requiring persons claiming land in possession of another to 
bring suit therefor within one year from the approval of the act, 
his predeces-ors in title within thirty years, and the persons in 
possession are the only persons within the ;urview of said act, 
and an instruction involving said act which requires the jury 
to find that persons, other than those within its purview, had not 
paid taxes on the land as stated in the act, is erroneous. 














6. -. Whether or not the claimant and his predecessors in 
title paid the taxes for thirty years preceding the passage of said 
act of 1874 isa matter of proof notof presumption, 

1. . The non-payment of said taxes need not be directly 


proved, but may be inferred from facts and circumstances bearing 
on said question. 


8 Lawful Possession: STATUTE. The plaintiffs’ possession held a 
lawful one, under the facts of this case, within the meaning of 
said act of 1874. 


Appeal from Audrain Circuit Court.—Hon. Evian 
Rosinson, Judge. 


REVERSED. 
Ira Hall for appellant. 


(1) The judgment on the facts in evidence should 
have been for plaintiff on the equity count. (2) The 
sheriff’s deed to Harrison was valid and effectual to 
convey Fenton’s equitable title of the premises to Har- 
rison. Althongh the judgment was obtained in 1840, 
the statute of 1849 authorized the issuance of execution 
thereon. Laws 1849, p. 92, art. 18, secs. 1 and 2; 
Bolton v. Landsdown, 21 Mo. 399. It was not necessary 
VoL. 87—32 
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for plaintiff to show the order of court granting leave, 
The presumption is that the clerk did his duty and did 
not issue without authority. It would have been ground 
only for quashing the execution on motion of defendant 
if issued without leave of court. Long v. Joplin Mining 
Co., 68 Mo. 431-2; Perkins v. Quigley, 62 Mo. 498; 
Whilman v. Taylor, 60 Mo. 137. Itcould not be attacked 
collaterally anyhow, plaintiff being a stranger to the 
execution. Cabel vo. Grubbs, 48 Mo. 353; Whilman o. 
Taylor, 70 Mo, 127, 137. (3) That there was a plat of 
the ground including the block in question is shown by 
the order of the county court upon its commissioner to 
have the same done and the actual sale of blocks therein 
by numbers, and the reservation of the block in the 
northwest corner for a graveyard; and, also, by the 
testimony of Clark and Allison, who saw it. Clark says 
it was in a till in the office of the circuit clerk, who was 
ex-officio recorder, where it was required to be “ de- 
posited.”’ See title Town Plats, R.S., 1835; Zdid., R. 
S., 1845, p. 1056. Besides both parties claimed their 
title from the same source. (4) Defendant bought with 
notice of plaintiff’s claim. Digman v. McCollum, 41 
Mo. 372, (5) The court should have given the instrue- 
tion asked by plaintiff as to possession. Plaintiff built 
a substantial post and plank fence in 1871, which, 
in the usual course of nature, would have lasted fifteen 
years at least. Bardett v. Draper, 23 Mo. 407; Draper 

». Shoot, 25 Mo. 197; Schultz v. Lindell, 30 Mo. 310-19; 
io vo. Baker, 68 Mo. 405. (6) Plaintiff’s instruction 
number four, as to payment of taxes by the Fentons, 
should have been given, showing no assessment to them 
ofany real estate for thirty consecutive years prior to 
February 27, 1874, is pretty good evidence that they 
gave in none and was prima /acie evidence against them 
that they paid no taxes on any and consequently none on 
that in suit ;that they paid noattention to it at all. See 
1 Greenl. Evid., sec. 48. (7) The instructions given forde- 
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fendant were erroneous. The first is in direct conflict 
with instruction (4) given for plaintiff as to showing non- 
payment of taxes. And it is wrong in requiring it to 
be proven to and found by the jury, that neither the 
city of Mexico nor defendant paid any taxes upon 
the property during the thirty consecutive years next 
preceding the twenty-seventh of February, 1874, (a) be- 
cause, whilst the city of Mexico owned it, it was 
exempt from taxation. R. 8., 1845, sec. 2, Ch. 147. 
(6) The proof is that it was sold to James E. 
Fenton ata sale by the parties in whom the title 
was and upon whom the obligation to pay taxes rested 
during that period, viz: the Fentons. Plaintiff was not 
obliged to show that defendant paid no taxes within 
that period, for his claim and title dates only from 
November, 1881, thedateof hisdeed. Vance v. Corrigan, 
78 Mo. 94. Defendant’s second instruction as to pos- 
session is misleading and improper, wherein it says 
‘‘the extent of the land must clearly appear.’ Actual 
occupation of a whole tract of land claimed by one in 
good faith under a deed to the whole, gives possession 
to such occupant, the real owner not being in posses; 
sion of any part of it. Zwrner v. Hall, 60 Mo. 271- 
Bradley v. West, 60 Mo. 33; Schultz v. Lindell, 30 
Mo. 310. The third instruction for plaintiff was wrong. 
Mansfield v. Pollock, 74 Mo. 186. Defendant’s fourth 
instruction was wrong ; there was no presumption in law 
oi payment of taxes by them as therein declared. 


Macfarlane & Trimble for respondent. 


(1) The evidence failed to show that the land in 
controversy, viz: block seven in the county addition to 
Mexico was the same land as block seven reported by 
Commissioner Black as having been sold to James E. 
Fenton and to which the court ordered Commissioner 
Craddock to make a deed. JForrister v. Scoville, 61 
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Mo. 268. (2) The sale by Commissioner Black to 
Fenton, ifone was made, was contrary to the statute 
(R. 8.. 1835 chap. —, p. 599) and was illegal, and under 
said sale Fenton did not acquire a right which a court of 
equity would enforce, and he had noequity which could 
be sold upon execution. Sedgwick Con. Stat. 71; 
Downing v. Ringer, 7 Mo. 585; Hamilton v. Seulls, 25 
Mo. 165; Howell v. Stewart, 54 Mo. 404; Saratoga Bank 
v. King, 44 N. Y. 87; ellis v. Clark, 20 Wend. 37; 
Fenton v. Howe, 35 Mo. 409; Tracy v. Talmage, 19 N. 
Y. 26; Brooks v. Martin, 2 Wall. 70; Planters’ Bank 
0. Main Bank, 16 Wall. 483; Skinner v. Henderson, 
10 Mo. 205; Mason v. Kitt, 21 Mo. 392. (3) If Fenton 
had a vendible interest in the block in qnestion, the 
judgment, execution sale and deed made by the sheriff 
were not sufficient to pass such interest to Harrison, the 
purchaser. R. S., 1845, ch. 90, p. 622, secs. 1 to 7; Laws 
1849, art. 18, p. 92; Givens v. Campbell, 20 Iowa, 79; 
White v. Clark, 8 Cal. 513; Hay v. Hays, 46 Ill. 343; 
Ranson v. Williams,2 Wall. 313; Finch et al. ». 
Martin, 19 Ill. 110; Williams v. Peyton, 4 Wheaton, 
79; George v. Middow, 62 Mo. 549. (4) Fenton's con- 
veyance in 1859 to James D. Fenton passed the title free 
from the pretended equitable title acquired by Harrison 
by virtue of the sheriff’s deed. Harrison’s equity, if he 
had any, did not appear of record. Wéillingham 2. 
Hardin, 75 Mo. 423, and authorities cited. (5) The pre- 
tended sale by Commissioner Black of block seven was 
contrary to law and was void until executed by deed to 
Fenton by the county in 1856, and until such deed was 
made the property belonged to the county and was not 
subject totaxation. R. 8., 1845, sec. 2, p. 928; R. §., 
1879, sec. 3225. The land not being subject to taxation 
for thirty years next before the twenty-seventh of 
February, 1874, there could not have been such default 
on the part of defendant and those under whom he claims 
as would operate as a forfeiture of his title. (6) Di- 
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vesting title from one and vesting itin another, as pro- 
vided by section 3225, Revised Statutes, 1879, is an ex- 
traordinary method of passing. title and in such case the 
party claiming should and will be required to prove 
every fact made necessary under the law to entitle him to 
the benefits of the law. Yunkee v. Thompson, 51 Mo. 
Mo. 234; Abbott v. Dolan, 49 Mo. 302; Sedgwick Con. 
Stat. 302. (7) The rules applicable to titles acquired by 
adverse possession should not be applied under this law. 
Lawful possession must mean actual and not constructive 
possession. So actual possession of a part of a tract will 
not entitle the occupant to claim the whole. (8) The 
evidence shows the whole block was fenced and the 
conflict in the evidence was as to the condition of the fence 
in February, 1875. It was admitted that most of the 
fence was gone. Plaintiff's evidence tended to prove 
that there were, at places, posts and planks remaining, 
while defendants’ evidence tended to prove that nothing 
was left, and between the two there was some evidence 
that there were posts and planks on one side only. 
Hence the propriety of the instruction that the extent 
(possession) of the land must clearly appear. (9) De- 
fendant’s third and fourth instructions were proper. If 
improper they were not misleading. The instructions 
all taken together placed the issues fairly before the 
jury. (10) The power of attorney from Fenton to Red- 
dington was properly admitted, but whether it was or 
not could make no difference. An outstanding title was 
sufficient. (11) The payment of taxes subsequent to 
1874 was not a fact relevant to the issues in the case, and 
the exclusion Gf testimony of payment of taxes down to 
the trial was proper. 


Ray, J.—The petition in this case contains two 
counts ; the first of which seeks to divest the defendant 
of the legal title to block seven, in the county’s addi- 
tion to the town of Mexico, in Audrain county, Missouri, 
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and vest the same in the plaintiff, on the ground that 
the defendant took the deed under which he claims and 
holds the property in question, with full notice and 
knowledge of the prior rights and equities of the plaintiff 
thereto. ‘To this count there is, also, a prayer for gen- 
eral relief. The second count is in the nature of an ac- 
tion of ejectment, and is in the usual form. The answer 
to both counts is a general denial. There was a separate 
trial on each of these counts: that on the first count, 
or equity branch of the case, was had before the court 
at the October term, 1881, and resulted in a general 
finding for the defendant, and judgment accordingly ; 
that on the count in ejectment was afterwards had 
before a jury, in February, 1882, and resulted in a ver- 
dict for the defendant and judgment accordingly. After 
unsuccessful motions for new trials, the plaintiff appealed 
the case to this court. 

It may be premised that, at both trials, a large mass 
of testimony, documentary and oral, was introduced, 
which need not here be set out in detail. It may be 
idded, also, that most of this testimony was introduced 
by one party or the other, on the trial of both counts. 
It may be remarked, also, that it is objected by de- 
fendant, that the evidence fails to identify the block in 
question ; or to show that the county addition to the 
town of Mexico had been surveyed, and the plat or map 
thereof filed or deposited in the recorder’s office in said 
county, prior to the sale of said block in 1839, hereafter 
mentioned. This objection, however, is, we think, not 
well taken. Indeed, itis only hypothetically suggested 
in defendant's brief, which, we think, virtually concedes 
the point. At all events, it clearly appears from the va- 
rious orders of the county court, and other documentary 
evidence from the same source, that said survey, in point 
of fact, had been made, and a map or plat thereof filed 
or deposited in the recorder’s office, prior to said sale, 
where it remained for many years. It istrue, this map 
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or plat appears never to have been acknowledged or 
recorded, 2s it should have been, but was seen and kept 
in the office for many vears, although lost or not to be 
found in the office, at the date of these trials. J. P. 
Clark, who was circuit clerk and ex-officio recorder of 
said county in 1845, and for some years thereafter, testi- 
fies tiat he frequently saw the old plat of the county ad- 
dition in the office, among its files. With these remarks 
we pass that objection, without further notice, as being 
unsupported by the evidence and without merit. 

As to the first count, or equity branch of the case, 
there seems to be no dispute as to the other facts 
touching the controlling question in the case, which 
may be summarized as follows: In 1839, as shown by 
the record, one James E. Fenton bought said block at 
the county commissioner’s sale, and paid for the same 
then, or prior to 1847, but got no deed for the same 
at the time. The record also shows, as above stated, 
that the plat of said addition to said town had never 
been acknowledged or recorded, as required by the statute 
then in foree, but it nowhere appears that said 
Fenton had any notice of that fact. Both parties 
elaim title under this sale to Fenton, as follows: In 
1840, a judgment was duly rendered in the Audrain 
eircuit court against said Fenton and others, on which, 
in 1855, an execution was issued and levied upon said 
block, as the property of Fenton, and at the sale thereof, 
had in October, 1855, one William P. Harrison, be- 
eame the purchaser and received a sheriff’s deed 
therefor, which was duly recorded, in said county, in 
May, 1856. 

The plaintiff derives his title under said Harrison, 
by proper conveyance and judicial proceedings, which 
were completed in 1871; whereupon he took actual 
possession thereof, and proceeded to enclose the same 
with a substantial fence at a cost of some fifty dollars, 
which remained on the premises until some time in 
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the year 1874 or 1875, when the fence was removed by 
divers trespassers, at different times, without the 
knowledge or consent of plaintiff. It also appears that 
plaintiff, in compliance with an order of the city au. 
thorities, also, built a plank walk on one side of said 
block and that he paid one-half of the taxes on said 
block, from the time of Harrison’s purchase in 1855 to 
1871 ; after which he paid all the taxes on the block, 
down to the time of the trial. In June, 1856, after Har. 
rison had made his said purchase at sheriff’s sale and 
received his deed therefor, and the record thereof, the 
county of Audrain, by its commissioner, made a deed 
to said Fenton by which it conveyed said block and 
thereby quit-claimed to him all its rights to the same. 
This deed, it appears, was made to said Fenton, solely 
on account of his said purchase at said commissioner's 
sale in 1839. After this, in June, 1859, said James B. 
Fenton conveyed said block by quit-claim deed to his 
son, James D. Fenton, which was also duly recorded. 
After that. some time about 1877, the defendant took 
possession of said block, claiming to have a deed therefor 
from said James D. Fenton of that date. This deed, 
however, as the record shows, when introduced in evi- 
dence on the trial of the second or ejectment count, bore 
date November 11, 1881, and had never been recorded. 
On this state of the record two questions arise, 
which are duly preseuted and argued by counsel for the 
respective parties. Itis claimed for appellant, Rollins, 
that his vendor, Harrison, by said purchase at sheriff’s 
sale became the owner of the equitable title to said 
block, and as such entitled to demand and have from 
said county a conveyance of the fee therefor, and that 
said James E. Fenton and James D. Fenton and _ this 
defendant afterwards accepted said deeds, under which 
they claim with knowledge of plaintiff's equitable right 
tothe premises. Digman vo. McColluin, 47 Mo. 372. 
For the defendant it is insisted, (1) That at the 
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date of said Harrison’s purchase at sheriff’s sale, said 
James E. Fenton had no valid or vendible interest in said 
block, by reason of his said purchase thereof in 1839. 
(2) That if he had such interest, said execution sheriff ’s 
sale and deed thereunder were invalid and inoperative 
to pass and transfer the same to said Harrison, and that 
said plaintiff has acquired no interest therein, equitable 
or otherwise, and is not entitled to the relief asked for. 
In the case of Downing c. Ringer, 7 Mo. 585, when a 
person sold a town lot before a plat of the town was 
made out, acknowledged and deposited in the recorder’s 
office, as prescribed by the third section of the act con- 
cerning towns, the contract was held absolutely void. 
That case was a suit on a promissory note given for the 
purchase money for said lot, and where no plat had thus 


been made out, acknowledged and recorded, as required. 


by statute. In the case of Mason vr. Pitt, 21 Mo. 391, 
it was said: ‘* The failure of the proprietor of a town to 
record a plat of it will not prevent the title from passing 
toa purchaser. The statute imposes no penalty on the 
vendee.”” This case was an action of ejectment for lot 
forty-eight in the town of Winston, in which the plain- 
tiff relied upon and offered a deed for said lot from the 
proprietors of said town, the plat of which had not been 
recorded, and the court, in speaking of the Downing 
case. T Mo. 585, use this language: ‘The case of 
Downing ec. Ringer, 7 Mo 585, decides that the pro- 
prie'or of a town, the plat of which is unrecorded, cannot 
recover the purchase money for a lot sold in such town, 
Inasinuch as the penalty imposed on the vendor for 
such an aet implies a prohibition, and the courts cannot 
aid him in doing that which is forbidden by law. Ifa 
vendee of a lot insuch town, knowing that the plat is 
unrecorded when he purchased, should bring an action to 
enforce a specific performance of the contract of sale. he 
micht be met with the statute. In this case there is noth- 
ing showing that the vendee was affected with any notice 
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of the fact that the plat was unrecorded, and without 
such notice he is an innocent purchaser. But the an- 
swer to this whole matter of the plat being unrecorded is, 
that the contract is executed, the title has passed, and 
the law imposes no penalty on the vendee. 

The case at bar, however, in some particulars, ig 
somewhat unlike both these cases. At the date of Har- 
rison’s purchase of Fenton’s interest in said block, the 
contract betweeen the county and Fenton remained ex- 
ecutory only. No deed had then been made, but the 
county afterwards in execution of said contract, and 
without any new consideration therefor, makes a deed 
to Fenton, by which it is conceded that the legal title 
passed, and the question is, whether it passed subject 
to the equities of Harrison, under whom the plaintiff 
claims, and whether the plaintiff is entitled to recover 
the same from defendant, who claims and holds the 
same under and by virtue of said deeds from said 
county to said James EF. and said James D. Fenton afore- 
said. Did the subsequent conveyance by the county vali- 
date the prior executory contract by which Fenton held, 
when Harrison bought at sheriff’s sale, and thus entitle 
plaintiff to recover? Or, waiving this question, can the 
defendant, who also holds under a deed based solely on 
said prior executory contract, call in question its va- 
lidity ? Can heclaim title thereunder, and at the same 
time deny that any title existed thereby?) We think 
not. If he cannot, this disposes of the question whether 
the elder Fenton had any valid or vendible interest in 
said block, at the time of Harrison’s purchase at execu- 
tor’s sale. But if it does not, the fact remains that 
Fenton is not shown to have known that the town plat 
was unrecorded. Jason vr. Pitt, 21 Mo. 391. 

The only question, therefore, remaining is, whether 
the execution, sheriff ’s sale and deed to Harrison, were 
valid and sufficient to pass and transfer the interest of 
Fenton to Harrison to the block in question. If the 
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execution in question had been issued under the law, as- 
it stood prior to 1849, or as it has remained since the 
first of May, 1856, there can be no question, we think, 
that it would have been invalid and the sale thereunder 
anullity. George r. Middough, 62 Mo. 551. By these 
laws the lien of a judgment continued three years from 
date of judgment, and execution may issue at any time 
during the existence of the lien, without scire facias to 
revive the same. After that, the plaintiff may, at any 
time, within ten years, sue outa scire facias to revive 
a judgment and lien, but after the expiration of ten years 
from the rendition of the judgment no scire facias shall 
issue. The revival of the lien by scire facias continues. 
for two years only, subject to be revived again, as above, 
so that in no event, under the law as it stood prior to 
1849, and subsequent to the revision of 1855 (which took 
effect the first of May, 1856), could an execution on a 
judgment be issued after the expiration of twelve years. 
from the rendition of the judgment. See R. S., 1845. 
“ Judgmentand Decrees,”’ and R. 8., 1855, same head ; 62 
Mo. 551. The law of 1849 (Session Acts, page 92, art. 
18, under the head of Execution, secs. 1 and 2), how- 
ever, changed the law on the subject, as follows: ‘* See- 
tion one. Writs of execution for the enforcement of 
judgments, as now used, are modified in conformity to 
this act, and the party in whose favor judgment is 
given may, at any time within five years after the entry 
of judgment, proceed to enforce the same by execution.”’ 
“Section two. After the lapse of five years from the 
entry of judgment, an execution may be issued only by 
leave of the court, on motion, with notice to the adverse 
party. Such leave shall not be given unless it be es- 
tablished by the oath of the party, or other proof, that 
the judgment or some part thereof remains unsatisfied 
and due. If any part appears to have been satisfied or 
paid, it shall be endorsed on the execution, and the re- 
mainder only collected.”’ 
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Under these provisions, it would seem that the 
absolute bar against issuing executions, after ten years, 
or at most twelve years, no longer existed, but in liey 
thereof it is provided, after the lapse of five years from the 
entry of judgment, an execution may be issued only by 
leave of the court, on motion, with notice to the adverse 
parties, etc. This leave of the court, it would seem, may 
be granted, at any time, after five years from the date 
of judgment, upon notice, motion and proof, required 
by this act. Ifthis be the correct meaning of the act of 
1849, and we think it is, there was no absolute bar 
againstissuing an execution on the judgment in 1856, 
although the judgment was rendered in 1840; provided 
the motion, notice and proof required by the act of 
1849 was given and made. See Bolton v. Lansdown, 
21 Mo. 399. Whether that was so in this case does not 
affirmatively appear, there being no proof, one way or 
another, on this point. 

For the plaintiff it is insisted that, in the absence of 
such proof, it will be presumed that the clerk of the 
court did his duty, and did not issue said execution 
without such leave of the court so made, and in support 
of this position cites a number of authorities. Perkins 
%. Quigley, 62 Mo. 498; Waddell v. Williams, 50 Mo. 
216. It is also further insisted for plaintiff, that as an 
execution, under the act of 1849, might lawfully issue 
under the conditions specified in the act ; the issuance 
of one without complying with those conditions is, at 
most, a mere é/regulari/y not rendering the same void, 
and cannot be taken advantage of in a collateral proceed- 
ing like this. That the defendant in the execution, on 
motion, at the proper time, might have the execution and 
sale thereunder set aside for irregularity ; but that if he 
made no such motion the sale thereunder could not be 
objected to by a stranger to the execution, in this col- 
lateral proceeding. In support of this position, also, a 
number of authorities are cited and relied on. Cabell». 
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Grubbs, 48 Mo. 363 ; 27 Mo. 244; Freemanon Executions, 
secs. 29-43 ; Whilman v. Taylor, 60 Mo. 127; Norton o. 
Quimby, 45 Mo. 388 ; Draper ». Bryson, 17 Mo. 71. 

On the other hand, defendant claims that the motion, 
notice and proof and leave of the court, required by the 
act of 1849, after five years from date of judgment, are, 
in effect, a substitute for the scire facias required by the 
old law, and constitute a necessary link in plaintiff’s 
chain of title, the burden of showing which rests on him, 
and that, in the absence of such proof, affirmatively 
made, the plaintiff cannot recover. That, under the old 
law, the scire facias was a matter of record, and neces- 
sarily appeared in plaintiff’s chain of title, but under the 
law of 1849 the motion, notice and proof not being of re- 
cord, could only appear by proof udiunde the record, 
and this proof devolved upon the plaintiff and was as es- 
sential to a recovery as any other link in his chain of 
title; and that the issuance of an execution under the 
law of 1849, without complying with its provisions and 
conditions, is not, as claimed, a mere irregularity, rend- 
ering the sale voidable at the pleasure of the defendant 
in the execution, but a matter of substance, without 
which the sheriff ’s sale and deed thereunder are nulli- 
ties and pass no title; and in support of these proposi- 
tions cites and relies on the following authorities: Ran- 
som v. Williams, 2 Wall. 313; Williams v. Peyton, 4 
Wheat. 77; Givens v. Campbell, 20 Iowa, 79; White v. 
Clark, 8 Cal. 512; George ». Middough, 62 Mo. 551 

It may be conceded that there are respectable 
authorities on both sides of the last, or second proposi- 
tion, hereinbefore stated and described. But, after a 
careful examination of the authorities cited on both 
sides, as well as others bearing on the same point, we 
are satisfied that the weight of authority is decidedly 
in favor of the position contended for by the defend- 
ant. There is a marked distinction between the case at 
bar and the cases in 50 Mo. and 62 Mo., supra, referred 
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to by plaintiff. There the act of issuing an execution ig 
amere ministerial one, and the clerk alone is charged 
with the duty of determining when the conditions pre- 
scribed by the statute have been complied with. Not so 
in the case at bar, under the act of 1849. The second 
section of that act provides, as we ‘have seen, that 
“after the lapse of five years from the entry of judg- 
ment, an execution may be issued, only by leave of the 
court, on motion, with notice to the adverse party ; such 
leave shall not be given, unless it be established by the 
oath of the party, or other proof, that the judgment, or 
some part thereof remains unsatisfied and due. If any part 
appears to have been satisfied or paid, it shall be endorsed 
on the execution, and the remainder only collected.” 
The requirements of this act are clearly in the nature of 
‘‘judicial proceedings,’’ implying an inquiry into the 
fact, and a finding by the court, together with its leave 
or judgment that an execution may issue for the bal- 
anc? only thus app2aring to be due. Without such 
leave or judgment, affirmatively appearing in a case like 
this, under the act of 1849, the execution in question 
must be held a nullity, and the sale void,and consequently 
no title passed thereby. It results from this that there 
was no error in the action of the trial court as to the 
first count, or equity branch of this case, and its judg- 
ment in that behalf is affirmed, with the concurrence of 
all the judges. 

On the trial of the count in ejectment, the plaintiff, 
as shown by the record, sought recovery of the block in 
question by virtue of the legal title thereto acquired by 
operation of the act of the twenty-seventh of February, 
1874, now section 3225 of the revision of 1879, in con- 
nection with the facts in proof. That act is as follows: 
‘* Any person claiming any real estate in the lawful pos- 
session of another, and which has not been in possession 
of such claimant, or any one under whom he claims, for 
thirty consecutive years, and on which neither he, nor 
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those under whom he claims, has paid any taxes for all 
that period of time, and the equitable title to which has 
emanated from the government more than ten years, 
shall, within one year from the approval of this act, 
pring his suit to recover the same, and in default thereof, 
he shall be forever barred, and his right and title shall, 
ipso facto, vest in such person.” 

At this trial, as before stated, a large mass of testi- 
mony was introduced by the respective parties, but, for 
the purpose of this case, it is sufficient to state only that 
portion of it essential to and bearing on the material 
points in issue. It appeared in evidence, as shown by 
the record, that Mansfield and Smith, in about 1837, ob- 
tained a patent from the government for the tract of land 
of which the block in question is a part. That some 
time in 1837, they conveyed the same by deed of general 
warranty, to the county of Audrain, which afterwards, 
in 1839, by its commissioner, sold the block in question 
to one James E. Fenton, but made no deed therefor till 
1856 ; that said Fenton in 1859, by deed, conveyed the 
same to James D. Fenton, who, by deed bearing date 
the eleventh of November, 1881, conveyed the same to 
this defendant, who had taken possession of said block 
in 1877, and was still in possession at the time of the 
trial, claiming title by his said deed. It also appeared 
that in the spring of 1871, the plaintiff, under his pur- 
chase of said block at the partition sale and the sheriff’s 
deed thereunder, peaceably took the actual possession 
thereof, and inclosed the same with a good and substan- 





tial fence, which, in the ordinary course of things, ought - 


to have lasted ten or fifteen years, and which in point of 
fact, remained there for several years, after which, as 
shown by the evidence, it was pulled down and taken 
away by divers trespassers, at different times, without the 
knowledge or consent of the plaintiff. It also appeared, 
that at and prior to the time plaintiff thus took possession 
of and fenced the block in question, it was and had been 
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vacant, and prior thereto never was or had been in the 
actual possession of any one at any time. On these two 
last points there was no conflict in the evidence. 

Precisely when these several trespassers removed the 
fence does not clearly appear. On this point the eyi- 
dence was conflicting. That for the plaintiff tended 
to show that it remained there up to and after the 
twenty-seventh day of February, 1875, although consid. 
erably dilapidated, especially towards the latter part of 
that period. On the part of the defendant the evidence 
tended to show that it entirely disappeared before the 
twenty-seventh of February, 1875 (most likely some time 
during the year 1874). On this point the jury might 
well have found either way and it would have been no 
cause of reversal. On the part of the plaintiff, the evi- 
dence tended to show that James E. Fenton, in about 
1841, became and remained insolvent, and that he left 
that county about that time, leaving various debts and 
judgments unsatisfied, and shortly afterwards left the 
state, and never returned, or became solvent, and that 
said James D. Fenton, about the same time, also left the 
state and never returned. The plaintiff also testified 
that he paid one-half of all the taxes on the premises, 
from the time of Harrison’s purchase in 1855 or 1856, 
down to his purchase under partition sale in 1871, and 
that thereafter he paid all the taxes down to 1876, and 
offered to prove, also, that he had paid them to the time 
of the trial. 

John Howell, a witness for plaintiff, testified that he 
lived in Mexico; that he was an abstractor; that he had 
examined carefully the assessor’s books from 1843 to 1874, 
and that he found that no land of any kind was assessed 
to James E. Fenton, or James D. Fenton; that he found 
no assessor's books for 1855 or 1856. In 1857, it was to 
W. P. Harrison; in 1860, to Harrison and Rollins; in 
1861, not on the books; in 1862, to Harrison ; in 1863, 
(1864, 1865, 1866, 1867, to Harrison’s estate ; in 1868, to: 
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Harrison & Brother; in 1869, it is assessed, but not 
plainly written, and cannot tell to whom; in 1870, to 
James S. Rollins; did not find block seven, county 
addition, on tax books for 1857. Plaintiff then showed 
payment of taxes on block seven, by tax books, in 1858, 
1863, 1§67 antl 1868, by Harrison’s administrator. Plain- 
tiff also gave in evidence tax receipts, showing payment 
of taxes by Harrison for 1856 and 1869, and by Rollins 
in 1870, 1871, 1872, 1873, 1874, 1875 and 1876; and then 
offered to show further, by tax receipts, that he had paid 
the taxes on the block in question from 1876 down to the 
time of the trial, in February, 1882, but on motion of 
defendant this offer was excluded, to which action of the 
court the plaintiff at the time excepted. Block seven 
seems not to have been assessed at all prior to 1857. 
The plaintiff also testified that no suit was ever brought 
against him for the possession of said lot. On this 
point there was no contradiction or conilict in the evi- 
dence. 

Besides the above testimony, there was also other 
evidence, on the part of plaintiff, tending to show that 
no claimant of said block, nor any one of those under 
whom he claims, for thirty consecutive years next before 
the said twenty-seventh day of February, 1874, had paid 
any taxes on said block for all that period of time. 
There was no pretense that this defendant had paid any 
taxes on it at any time. 

On this state of facts the court gave, for the plain- 
tiff, instructions marked @ and 3, as follows: 

‘a. If the jury believe from the evidence in the 
case that the county court of Audrain county, Missouri, 
had the land donated or conveyed to said county, by the 
deed of Smith & Mansfield, read in evidence by plaintiff, 
surveyed or laid off in blocks designated by numbers, 
and had a map or plat thereof made and depositel in the 
recorder's office of said county, showing the length and 
VoL. 87—33 














614. SUPREME COURT OF MISSOURI, 


Rollins v. McIntire. 











width, and number of each, and amongst them wag 
block seven, the land in suit, and that at a sale of such 
blocks in the year 1839, ordered by said county to be. 
made by its commissioner, Isaac Black, James E. Fen: 
ton bought said block, and that said Fenton at the time, 
or shortly after, or before 1847, paid for the*same ; and 
further believe from the evidence, that at the time said 
block seven was levied upon and sold as said Fenton's 
property, as described in the sheriff's deed to W. P, 
Harrison, given in evidence by plaintiff, said block and 
its location was known to persons familiar with the 
ground, and could be easily found by persons so desir- 
ing, then by the sheriff*s deed, the subsequent deeds, 
title bond and records and admissions of defendant on 
the trial of the case, pertaining to said block in evi- 
dence, on part of plaintiff, plaintiff became the equitable 
owner of said block, and vested with the right to such 
legal title thereto as was conveyed by Commissioner 
Craddock’s deed to James E. Fenton, and by him to 
James D. Fenton; and if the jury further find from the 
evidence that plaintiff, in or about the year 1871, took 
peaceable possession of said block seven, and fenced the 
same under his purchase at partition sale, and _ his 
sheriff ’s deed in partition, given in evidence by him, and 
ecntinued such possession up to and including the 
twenty-seventh of February, 1874, then plaintiff was, on 
such date, in the lawful possession of said block.” 

‘*h. The jury are instructed that if they believe 
from the evidence, that on and before the twenty-seventh 
day of February, A. D., 1874, plaintiff was in the law- 
ful possession of the block of land in suit, and éontinued 
in possession of the same for one year or more from and 
after said date, and further believe, from the evidence, 
that James E. Fenton bought said block at a sale of 
same by Audrain county, and that neither said James E. 
Fenton nor James D. Fenton, had been in possession of 
said block for thirty consecutive years next before said 
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twenty-seventh of February, 1874, and that neither of 
said Fentons have paid any taxes upon said land for 
said thirty consecutive years next before February 27, 
1874, and that neither of said Fentons brought suit 
against plaintiff to recover said property within a year 
from and after the twenty-seventh of February, 1874, 
then the verdict will be for plaintiff.”’ 

The court refused the following instructions asked 
by plaintiff : 

“1. In order for the jury to find possession of the 
block or land in suit to have been in plaintiff during the 
period from the twenty-seventh of February, A. D., 
1874, up to the twenty-seventh of February, 1875, it is 
sufficient that you believe from the evidence that plain- 
tiff had a fence about it, or other erection or erections 
upon it during such time, and it makes no difference 
that such fence may have been in a bad state of repair 
by reason of the planks being broken down or torn off 
in many places by the unlawful acts or trespasses of 
third parties.”’ 

“2. The jury are instructed that the deed executed 
by 8S. A. Craddock, read in evidence by defendant, did 
not convey the interest held by Audrain county to the 
block in question, and it and subsequent deeds conse- 
quently gave no title to defendant to the block in ques- 
tion.”’ 

‘*3. The jury are instructed that under the deed 
made by D. Reddington to defendant, defendant ac- 
quired no more than the naked legal title to the land in 
question, which, if the jury find the facts to be true, as 
required in instruction numbered one, belongs of right to 
plaintiff.” 

“4. If the jury believe, from the evidence, that 
there was no real estate whatever assessed to James E. 
Fenton or James D. Fenton during the period of thirty 
couseculive years next before the twenty-seventh day of 
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February, 1874, then there being no affirmative evidence 
on the part of defendant of any such payment of taxes 
on the property by either of said Fentons, from and un- 
der whom defendant claims, you are warranted in pre- 
suming and finding that said Fentons paid none.” 

To such refusal of the court to give the same, plain- 
tiff duly excepted. 

The court gave the following for defendant: 

**1. The court instructs the jury that upon the 
pleadings and evidence in this case plaintiff has shown 
no title to the premises which will entitle him to a ver- 
dict unless it be on account of adverse possession of the 
premises, and on that ground you cannot give him a ver- 
dict, unless you believe, from the evidence in the case, 
the following propositions to be true: 

‘*That plaintiff, James S. Rollins, was in the actual, 
visible and lawful possession of the premises sued for 
from the twenty-seventh day of February, 1874, to the 
twenty-seventh day of February, 1875, continuously. 

“That neither James E. Fenton, James D. Fenton, 
the city of Mexico, nor defendant, paid any taxes on 
said property from the twenty-seventh day of February, 
1844, to the twenty-seventh day of February, 1874. 

‘Tf you find either of said propositions to be untrue 
your verdict must be for defendant.” 

‘-2. The possession referred to in the first instrne- 
tion must have been actual and visible, such as would 
show that some one owned and controlled the property, 
and the extent of the land claimed must clearly ap- 
pear.” 

‘“3. Further on the question of possession, the 
court instructs you that, from the evidence in the case, 
James Fenton was the legal owner of the land in suit on 
the twenty-seventh day of February, 1874, and the law 
presumes that he was in possession, and the burden of 
proof is on plaintiff to show that he himself was in the 
possession thereof. Unless, then, plaintiff has shown to 
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your satisfaction by a preponderance of evidence that he 
had, continuously, from February 27, 1874, to February 
97, 1875, such possession, said first proposition is untrue 
and your verdict must be for defendant.” 

‘4, On the second proposition the court instructs 
you that it is the presumption that defendant, James E. 
Fenton or James D. Fenton, between February 27, 1844, 
and February 27, 1874, paid taxes on said property, and 
it is incumbent on plaintiff to prove to your satisfaction 
that no one of them paid any taxes on said property for 
any year during that time, and unless he does so, said 
second proposition is untrue and your verdict must be 
for defendant.” 


To the giving of which instructions the plaintiff ob- 
jected. The objection was overruled and exceptions 
duly saved. 

It will be perceived that these instructions call for a 
construction of the act of the Legislature of the twenty- 
seventh of February, 1874, now section 3225, supra. 
They also show that both parties tried the case on the 
theory that the thirty years next preceding the date of 
the act is the period contemplated by the act, and that 
the party in actual posse sion at the date of the act must 
continue in possession throughout tlie whole of the year 
ensuing that date. It is clear, we think, that the claim- 
ant, at the date of the act, and his predecessors in the 
chain of title under which he claims, within said period 
of thirty years, as well as the person in actual possession 
at that date, are the parties contemplated by the act. 
None others, we imagine, are within its purview. The 
claimant of the real estate in question, at that date, as 
shown by the record, was the said James D. Fenton, and 
he so continued for tore than seven years thereafter, 
when he conveyed to the present defendant. The record 
also shows that the city of Mexico never owned or 
claimed the property, and is not one of those under 
whom said Fenton claimed. By inspection it will be 
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seen that the requirements of the second proposition, in 
defendant's first instruction, are broader than the pro- 
visions of the act. It imposes on plaintiff a duty not 
required by the statute. Under it he is required to 
show, not only that neither the claimant nor those under 
whom he claims have paid any taxes on said property 
for all that period of time, but also to prove that the 
city of Mexico, which never had or claimed any title to 
said block, never paid any taxes thereon during said pe- 
riod. Not only that, but he is required by this instrue- 
tion to show that this defendant, also, who never sue-. 
ceeded to the title in question until six years and three. 
months after the expiration of the year within which 
suit was required to be brought, never paid any such 
taxes. 

Although the jury might believe, from the evidence, 
that neither the claimant nor those under whom he 
claimed had paid any taxes for the required period, yet, 
under this instruction, they could not give the plaintiff 
a verdict, unless they also believed other facts not re- 
quired by the act in question. There was evidence tend- 
ing to show that none of the parties contemplated by 
the statute had paid any taxes for the required period, 
and there was no evidence offered to the contrary. The 
jury, therefore, from all the facts and circumstances in 
evidence, might, if satisfied, have found for the plaintiff 
on this point, if they had not been misdirected in this 
particular. Whether they found against the plaintiff 
on this account, or on some point in the case where the 
evidence was conflicting, does not appear and cannot be 
known. This instruction is misleading and manifestly is 
not the law. 

The fourth instruction on the same proposition, in so 
far as it tells the jury that ‘it is the presumption that 
defendant, James E. Fenton, or James D. Fenton, be- 
tween February 27, 1844, and February 27, 1874, paid 
taxes on said property,’’ is both erroneous and mislead, 
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ing. The law presumes nothing in the premises. It is 
altogether a matter of proof. 

The refusal of plaintiff’s fourth instruction, in its 
present form, might not warrant a reversal, but the jury 
might well be told that the non-payment of the taxes, as 
contemplated by the statute, need not be established by 
direct and positive proof, but may be inferred from the 
proof of other facts and circumstances, tending to show, 
with reasonable certainty, that no such taxes were, in 
fact, paid. The existence of such facts and cireum- 
stances is for the plaintiff to show; their weight and 
value is for the jury to decide. Under the ruling in the 
ease of Mansfield v. Pollock, 74 Mo. 184, it must be 
held that the plaintiff’s possession of the property in 
question, under the facts in evidence, was a lazf'ul_pos- 
session, within the meaning of said act, or section 3225 
of the revision of 1879. 

For the errors aforesaid, the judgment of the circuit 
court on the second count, or ejectment branch of the 
ease is reversed and the canse remanded to be proceeded 
with in conformity hereto. All coneur. 





Tak Srave ex rel. Gonrpon, Collector, Vv. HorKins ef al., 
Appellants. 

Back Taxes, Jurisdiction of Justices in Suits to Enforce 

Stato’s Lien for. Justices of the peace have no jurisdiction in 


suits to enforce the state’s lien for back taxes. 


Appeal from St. Clair Cireuit Court. Hox. Cuas. G. 
Brision, Judge. 


REVERSED, 
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Johnson & Lucas for appellants. 


A forcible and cogent reason indicating that the leg- 
islature intended that courts of record should exercise 
jurisdiction in back tax suits is found in the repeal of 
sections 194, 204 and 219, of the revenue act of 1872, and 
the adoption of section 6837, Revised Statutes, 1879, 
which requires the action to be brought against the owner 
of the land. What could have been the object of this pro- 
vision, other than to require the state to so institute its 
action that no judgment could be recovered until it made 
manifest the fact that the defendant—the owner of the 
Jand—had no defence against the demand of the state, 
and what could have remedied the evil more certainly 
than for the purchaser at the tax sale to know thata 
court of record had solemnly declared that the defendant 
was the owner of the property, and that no defence could 
be offered to the title conveyed by such sale. Would 
the title be brought in question’ See authorities cited 
by the court in the opinion, and Brooks v. Dalrymple, 
1 Mich. 145. It is, however, contended that by the 
words, ** which said court shall have jurisdiction without 
regard to the amount sued for,’ that the legislative in- 
tent is made plain, we submit that this language is shown 
by the journal of the house to have in its inception been 
applied tocireuit courts alone. But counsel for respond- 
ent further cite section 7, act 1877, section 4, act 1879; 
section 12, act 1879, and claim that these acts indicate 
legislative intent. We unhesitatingly affirm that they 
do not indicate intent, but construction. As to legisla- 
tive construction, see Governor v. Porter, 5 Ham. (Tenn.) 
169; Lafayette ex rel. v. Knowlton, 2 Chand. (Wis.) 
219; Tilford v. Rainey, 43 Mo. 419; Pitman v. Adams, 
44 Mo. 585. Against the conjectural theory of intention, 
urged by counsel for respondent, we submit that juris- 
diction cannot be conferred by implication. See authar- 
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ities cited in opinion of court. Also, Spear v. Carter, 1 
Mich. 19. As to the rule of stare decisis, see State v. 
Miller, 50 Mo. 129; Long v. Long, 79 Mo. 656 ; Johnson 
», Cass Co., 95 U. 8. 369; Church v. Brown, 21 N. Y. 
334; Smith v. Henry, 2 Eng. (Ark.) 207; rink v. Dark, 
14 Ill. 310. 


E. J. Smith and W. P. Sheldon for respondent. 


(1) It is settled that justices of the peace have juris- 
diction to render judgments for the enforcement of the 
state’s lien for back taxes. Van Brown v. Van Avery, 
15 Mo. 530; Slate ex rel. Petts v. Staley, 76 Mo. 158. 
The point that no jurisdiction was acquired over defend- 
ant, Hopkins, is not well taken. There is no local juris- 
diction of a justice of the peace in tax cases, save that 
it must be a court of the county where the land lies. R. 
§., see. 6836. The order of publication against Wood- 
bury was proper. Sec. 6836, supra; Jackson v. Wood, 
not reported ; 75 Mo. 530; 76 Mo. 158. (2) Whether the 
order of publication was properly made or not cannot 
be raised collaterally on a motion to quash execution. 
Phillips v. Evans, 64 Mo. 17. The same may be said of 
the point raised, that the assessment books were not ver- 
ified. (3) In any event, the overruling of the motion to 
quash was correct, because the execution was not within 
the control of the circuit court. 


Thos. T. Gantt, A. & J. F. Lee, D. H. McIntyre, 
and Dinning & Byrns also for respondent. 


Norton, J.—This is an action instituted by respond- 
ent against appellants, before one J. Wade Gardner, a 
justice of the peace, for the enforcement of an alleged 
lien of the state for taxes, alleged to be due for the years 
1873, 1874, 1876, 1878, 1879, and 1881, on lot thirteen 
(13), block fifteen (15), town of Appleton City, St. Clair 
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county, Missouri. At the time of the institution of said 
action, the defendant, John R. Hopkins, resided in Ap- 
pleton township, in said county, which was not an ad- 
joining township to that of Osceola, in which Justiee 
Gardner resided, and the defendant, Woodbury, perma- 
nently resided in the City of Kansas, in the county of 
Jackson, which facts were known at the time to the re- 
spondent, his counsel, the court, and the officer to whom 
the process was directed. The constable returned. said 
process served on the defendant, Hopkins, in Appleton 
township, St. Clair county, and returned the defendant, 
Woodbury, not found ; whereupon the justice issued an 
order of publication for the defendant, Woodbury, which 
was duly published. 

On the return day of the order of publication, the 
justice rendered judgment and thereafter filed transcript 
in the office of the clerk of circuit court, on which execn- 
tion was issued and delivered to sheriff of said county, 
who advertised same for sale at Sep‘e nber term, 1883, 
of said county, at which term appellants filed their mo- 
tion to quash, and showed all the facts herein to the 
court, St. Clair county being governed by the township 
law from July 1, 1872, to August, 1877, the agreed state- 
ment of facts being as follows: : 

“1. That on the twentieth day of August, 1883, 
the relator recovered before J. Wade Gardner, a justice 
of the peace of Osceola township, St. Clair county, Mis- 
souri, a judgment by default against defendants enfore- 
ing the lien of the state for taxes due for the years 1872, 
1874, 1876, 1878, 1879, and 1881, on lot thirteen (13), 
block fifteen (15), town of Appleton City, St. Clair 
county. Missouri. 2. That service was had on the de> 
fendazts, as follows: On the defendant, John R. Hop- 
kins, by reading a copy of the writ to him in Appleton 
township, in said county; on the defendant, Frank TH. 
Woodbury, by order of publication, summons having 
first been returned non est, and the justice finding and 
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entering of record, that he is satisfied that the summons 
cannot be served on said defendant, Woodbury. 3. That 
at the time of the institution of said action, and ever 
since, the defendant, John R. Hopkins, resided in Ap- 
pleton township, in said county, and the defendant, 
Frank H. Woodbury, in the county of Jackson, in the 
state of Missouri; that Appleton township does not 
adjoin Osceola township. 4. That for the years 1873, 
1874 and 1876, the assessment rolls are not verified by 
the assessor, as required by law. 5. That no affidavit of 
non-residence was ever filed against Woodbury.”’ 

The trial court overruled the motion to quash the 
execution, and entered judgment accordingly, from 
which defendants have appealed. The controlling ques- 
tion which the record presents is this: Have justices of 
the peace jurisdiction, that is, the power to hear and 
determine suits brought to enforce the state’s lien for 
unpaid back taxes? Before such a power can be affirmed 
to exist it must be made toappear that the lawhas given 
such officers the capacity to entertain the complaint 
against the person or thing sought to be charged or 
affected ; that such complaint has been preferred, and 
that such person or thing has been properly brought be- 
fore the court or tribunal to answer the charge therein 
contained. Gray v. Bowles, 74 Mo. 419. Justices of the 
peace, as well as the jurisdiction to be exercised by them 
in the courts they are authorized to hold, are created and 
regulated by statute, and they can only exercise such 
jurisdiction as the law creating them confers, and being 
inferior courts not exercising jurisdiction according to 
the course of the common law, they can take nothing by 
implication. In Wells on Jurisdiction, page 26, section 
30, the rule upon this subject is stated as follows: 
Nothing will be presumed to be without the jurisdiction 
of a superior court of general jurisdiction, and nothing 
presumed to be within the jurisdiction of an inferior 
court having limited or special jurisdiction. In the case 
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of Coil v. Pitman’s Adm’r, 46 Mo. 52, this court, in 
speaking of the jurisdiction of county courts, said 
‘that when the statute has not clearly devolved jurisdic- 
tion on the county court, we are not disposed to give it 
by implication ;*’ and in the case of the Slate ex rel. », 
Shortridge, 56 Mo. 126, in speaking of inferior courts, 
it issaid: ‘‘There can be no such thing as an implied 
power in a county court to levy a tax. The power must 
be clearly and expressly given by statute ;’’ and in the 
case of Jefferson County v. Cowan, 54 Mo. 234, it was 
observed that a more salutary rule does not exist, nor 
one longer sanctioned by reason, experience and authority 
than that which cireumscribes courts of limited powers 
and statutory origin within the confines of the statute 
which gives them being, and pronounces all their acts 
void which overstep the narrow boundary. 

In Jones & Crawford v. Reed, 1 Johnson Cases, 20, 
in treating this question, itis said: ‘‘It is a clear and 
salutary principle that inferior jurisdictions, not pro- 
ceeding according to the course of the common law, are 
confined strictly to the authority given them. They 
can take nothing by implication, but must show the 
power expressly given them in every instance.”’ To the 
same effect are the following cases: T'hompson v. Cox, 
8 Jones (N. C.) 311; Board, etc., vo. The People, 20 MN. 
625; Downing v. Florer, 4 Col. 209; Ford v. Babcock, 
1 Denio, 158. 

It follows, therefore, from what has been said, that 
unless it can be shown otherwise than by implication 
that justices of the peace have been invested with juris- 
diction over suits for the enforcement of the state's lien 
for unpaid back taxes, that a negative answer must be 
returned to the question which this record presents. It 
is claimed by the attorney-general that jurisdiction in 
such cases is given to justices of the peace by section 
6836, Revised Statutes. This section was enacted in 
1879, as an amendment to section 5, acts 1877, page 386, 
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which former section is as follows: ‘‘If on the first day 
of January, 1878, any of said lands or town lots con- 
tained in said ‘back tax book’ remain unredeemed, it 
shall be the duty of the collector to proceed to enforce 
the payment of the taxes charged against such tract or 
lot, by suit in the courts of competent jurisdiction of 
the county where the real estate is situated, which said 
courts shall have jurisdiction, without regard to the 
amounts sued on, to enforce the lien of the state or such 
cities, and for the purpose of prosecuting suits for taxes 
under this act, the collector shall have power, with the 
approval of the county court, or in such cities, with the 
mayor thereof, to employ such attorneys as he may deem 
necessary, Who shall receive as fees in any suit such sum, 
not to exceed ten per cent. of the amount of taxes actu- 
ally collected and paid into the treasury, as may be 
agreed upon in writing and approved by the county 
court, or in such cities, the mayor thereof, before such 
services are rendered, which sum shall be taxed as costs 
in the suit and collected as other costs, and no such at- 
torney shall receive any fee or compensation for such 
services, except as in this section provided, and it shall 
be the duty of the collector, when suit shall have been 
commenced against any tract of land or town lot on said 
‘back tax book,’ to note opposite said tract or lot, such 
fact, also, against whom suit has been commenced.” 

It is clear to my mind that this section neither con- 
ferred jurisdiction upon, nor authorized suits to be 
brought before justices of the peace for the enforcement 
of the state's lien for back taxes. It simply authorized 
suits to be brought in the couits of competent jurisdic- 
tion of the county where the real estate bound for the 
tax was situated, in no way conferring upon, enlarging or 
restricting the jurisdiction of such courts, otherwise than 
by providing that they should exercise the jurisdiction 
already possessed without regard to the amount involved. 
That justices’ courts were not courts of competent juris- 
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diction in ule cases, is manifest from the fact that 
while in the general law creating justices of the peace, 
conferring jyrisdiction upon them and authorizing them 
to hold courts for the purpose of exercising the jurisdie- 
tion conferred, nothing is to be found empowering them 
to hear and determine any cause for the enforcement of 
a lien against real estate, except in mechanic's lien cases 
to alimited extent; but, on the contrary, a positive prohi- 
bition is to be found declaring that ‘‘no justice of the 
peace shall have jurisdiction to hear or try any action 
when the title to any lands or tenements shall come in 
question and be in issue, nor of any strictly equitable 
proceeding.”’ Sec. 2837, R. S. While itis neither con- 
tended that said section 5 of the act of 1877 confers juris- 
diction, nor that the general law creating justices and 
defining their jurisdiction gives them power to try such 
causes as the one before us, it is insisted that the power 
was given in an amendment made to said section 5 by 
the general assembly in 1879. Acts 1879, p. 188, sec. 4. 
The amendment made by said section 4 of the act of 1879 
to said section 5 of the act of 1877, consisted in adding 
to it the following: ‘* And in all cases before justices of 
the peace where suit is brought for the enforcement of 
liens as above, where summons shall have been issued 
against any defendant, and the officer to whom it is 
directed shall make his return that the defendant cannot 
be found, the justice of the peace before whom the suit is 
pending, being first satisfied that the summons cannot be 
served sh ll make the order as above; and every order of 
publication against non-resident defendants shall be pub- 
lished in some newspaper published in the county where 
the suit is pending, or if there be no newspaper pub- 
lished in such county then said order shall be published 
in any hewsp:per published nearest the county where 
the suit is pending, to be designated by the justice of 
the peace before whom the suit is pendin »; the publica- 
tion shall be ior four successive weeks, t.. iast in or.ioa 
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to be at least ten days before the day named in said 
order.’ It further provides as to how the proof of pub- 
lication shall be made, and for the rendition of judgment 
sn case of default and authorizes the taxation of certain 
costs. ' 
The amendment thus made does not confer any 
jurisdiction upon justices of the peace, but simply pro- 
vides the method of exercising a jurisdiction which the 
general assembly took for granted had been conferred, 
but which in fact had not been conferred. It is compe- 
tent for the legis'ature to confer such jurisdiction upon 
justices as is not prohibited by the constitution, as it 
may choose, and then to prescribe the method of exer- 
cising the jurisdiction when conferred. An example of 
this is to be found in the act relating to suits before! 
justices to enforce mechanic’s liens, in the first section 
of which jurisdiction is expressly given and the follow- 
ing sections regulate the method of exercising it. See- 
tion 2872 and the following sections of Revised Statutes. 
But it is not in section 6836, which only prescribes the 
method of exercising a jurisdiction in a class of cases 
over which jurisdiction had not been conferred either by 
siid section or any other. A law simply prescribing the 
method of exercising jurisdiction by an inferior court, in 
aclassof cases where jurisdiction has not been conferred, 
cannot have the effect of conferiing jurisdiction, unless 
the rule heretofore adverted to, that such courts can take 
nothing by implication, is ignored. The section as 
amended is section 6836 of Revised Statutes. 

It will be observed that, as the section stood before 
the said amendment was made, it did not attempt to con- 
fer jurisdiction upon any court, but simply imposed a 
duty upon county collectors to institute suits to enforce 
the payment of back taxes, and in the performance of 
this duty required them to institute such suits in the 
courts of competent jurisdiction of the county whe.e 
the land was situated against which the tax was acha:.., 
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with the further provision that such courts should have 
jurisdiction without regard to the amount sued for. At 
the time of this enactment there were only two classes of 
courts in the state which were courts of competent juris- 
diction to entertain such suits as it was made the duty of 
collectors to institute. These were circuit courts and 
courts of common pleas, and of the latter there were but 
five, viz: one in each of the counties of Greene, Pike, 
Marion, Randolph and Cape Girardeau; all of which 
were limited in jurisdiction as to the amount involved in 
suits brought in them, and this was doubtless in the 
mind of the legislature when the provision as to amount 
was placed in the law. The amendment of the section 
left the duty, which it imposed upon collectors to bring 
these suits in courts of competent jurisdiction, unchanged, 
and just where it was before the amendment, and the 
most that can be said of the amendment is that it raises 
an implication that the framers of it supposed that under 
the general law justices’ courts were courts of competent 
jurisdiction in that class of cases, which implication is, 
as I have attempted to show, rebutted by the general 
law, which, instead of giving such jurisdiction, absolutely 
forbids it. 

There is another view which seems to me to be con- 
clusive of the question involved. Itis this: Section 6837, 
Revised Statutes, provides that ‘‘all actions commenced 
under the provisions of this chapter shall be prosecuted 
in the name of the state of Missouri at the relation and 
to the use of the collector, and against the owner of the 
property.” It follows, I think, from this, that in suits of 
this character the title to real estate is involved, because 
the question as to who is the owner of the land sought to 
be charg-d with the tax can only be ascertained by de- 
termining who has the title, and if the question, of title 
is involved in such cases then justices of the peace 
have no jurisdiction to pass upon such question, for the 
reason that in section 2337, Revised Statutes, it is ex-* 
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pressly declared that ‘‘no justice of the peace shall have 
jurisdiction to hear and try any action * * * where 
the title to any lands or tenements shall come in ques- 
tion and be in issue, nor of any strictly equitable pro- 
ceeding.”’ When the fact is considered that justices’ 
courts are not courts of record, that the dockets which 
justices are required to keep, as well as the papers in 
causes tried before them, are liable to be lost, mislaid or 
destroyed in transmission from one justice to his succes- 
sor or successors in office, the wisdom of the statute de- 
nying to them jurisdiction in any case involving title to 
real estate becomes manifest. In order to determine that 
justices of the peace have jurisdiction in the class of cases 
to which the one before us belongs, it must not only be 
held that said section 2837 is repealed by implication, but 
that this result is accomplished by a statute which does 
not expressly, but at the most only by implication con- 
fers a jurisdiction which said section denies. Such hold- 
ings as these wonld be violative of two salutary rules of 
law: first, that a justice of the peace cannot take juris- 
diction by implication ; second, that repeals by implica- 
tion are not favored and are only allowable when a later 
statute is so repugnant to and irreconcilable with a 
former one that both cannot stand together. 

In short, in order to be able to hold that a justice of 
the peace has jurisdiction in such cases, two things are 
indispensably necessary. First, to show that the statute 
denying jurisdiction to justices of the peace in cases in- 
volving title to land has been repealed. Second, to show 
that some statute expressly confers such jurisdiction on 
justices in cases to enforce the payment of taxes. Neither 
of these things appears in the section of the statute relied 
upon. [am aware that the conclusion above announeed 
is in conflict with that declared in the case of Van Brown 
». Van Every, 75 Mo. 530, and the case of the State ex 
rel. v. Staley, 76 Mo. 158. In the first of these cases it 
VoL. 87—34 
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may be said that the principal question discussed was ag 
to whether there was enough in the section, as amended, 
to indicate that a justice of the peace could make an 
order of publication, and in holding that there was, it was 
observed that the jurisdiction of the justice was incon- 
testable. The question of jurisdiction as to subject mat- 
ter was not discussed in the opinion. Inthe caseof State 
ex rel. v. Slaley, supra, the former case was simply fol- 
lowed, also without discussion of the question. For the 
error committed in overruling the motion to quash the 
execution, the judgment will be reversed and the cause 
remanded with directions to the circuit court to sustain 
the same. Judges Sherwood and Ray concur. Judge 
Henry dissents. Hough, C. J., absent. 


Henry, J., DissentinG.—Dissenting from the fore- 
going opinion, I shall briefly state the reasons for my 
dissent. I have never entertained a doubt that the gen- 
eral assembly has conferred jurisdiction upon justices’ 
courts to enforce the state's lien for taxes. This conrt 
has so held in two cases, and thousands of acres of land, 
on the faith of those adjudications, have been purchased 
under executions issued upon judgments rendered by jus- 
tices of the peace in such cases, and, upon the principle 
of stare decisis alone, they should be adhered to. But 
there is no necessity for invoking that doctrine to sustain 
these decisions. 

Sections 6836, 6837, 6838 of the revenue law, distinctly 
confer the jurisdiction, and regulate the practice of jus- 
tices’ courts in suits to enforce the state's lien for taxes. 
Ido not question the doctrine that such inferior tribu- 
nals have no jurisdiction, except such as is distinctly 
conferred upon them by the legislature, and, when any 
doubt exists on that question the jurisdiction should be 
denied. But where the intent to confer the jurisdiction 
is clearly deducible from the language employed by the 
legislature, the doctrine has no application. Section 6836 
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provides that suits may be instituted to enforce the pay- 
ment of taxes, ‘‘in the courts of competent jurisdiction 
of the county,” and *‘in all cases before justices of the 
peace, where suit is brought for the enforcement of liens 
as above, when summons shall have been issued,’’ and 
return is made that the defendant cannot be found, the 
justice shall make an order of publication, which shall 
be published, etc. Section 6838 provides that a transcript 
of the judgment, rendered by a justice in such case, may 
be filed in the office of the clerk of the circuit court, who, 
upon application of the collector, shall issue a special 
jieri facias, and section 6837 provides that, ‘‘ In all suits 
under this chapter, the general laws of the state, as to 
practice and proceedings in civil cases, shall apply so far 
as applicable, and not contrary to this chapter.” 

Can it be doubted that the legislative intent was to 
confer jurisdiction upon justices’ courts in suits for taxes ? 
Not only are there special provisions applicable to those 
courts, but by a general provision, the practice and pro- 
ceedings in civil cases, as prescribed by the general law, 
are expressly applicable to all suits for taxes in whatever 
court instituted, provided they are not contrary to the 
general revenue law. That portion of section 6836, which 
declares that, ‘‘ In all cases before justices of the peace,”’ 
etc., was an amendment to sections of the act of 1877, 
adopted in 1879. Why was it enacted ¢ Had the general 
assembly nothing in view to accomplish by its enact- 
ment‘ To say the least, of itself, it is a recognition of 
the justices’ jurisdiction, and certainly has effect as a 
legislative construction of the preceding clause, by which 
jurisdiction was conferred in these cases, ‘upon the 
courts of competent jurisdiction of the county, without 
regard to the amount sued for.’’ This might not have 
been sufficient, without further legislation prescribing the 
practice in such proceedings before justices of the peace, 
but, in the subsequent sections this is supplied, and all 
that was required, even by the argument in the majority 
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opinion, was a formal declaration that justices of the * 
peace should have jurisdiction in such cases, and that 
the legislature so intended, and so construed their own 
legislation, is as manifest as if it had been declared in 
that form. 

But, to place the matter beyond all controversy, and 
to remove any doubt, if the language of the above sec- 
tions admitted of any, the emergency clause in the act 
of 1879 declares that: ‘‘ This act shall take effect, and 
be in force from and after its passage, the emergency be- 
ing to save the cost attending the bringing of suits for 
small amounts in courts of record, and the delay attend- 
ing the collection of taxes by such suits = * 7S 
and to settle the indefinite and uncertain jurisdiction of 
courts.”’ Section 5, of the act of 1877, did not contain 
that portion of section 6836, supra, relating to justices 
of the peace, while sections 6837 and 6338 of the revenue 
law were embodied in that act, and these several sections 
gave rise to the controversy with respect to the jurisdic- 
tion of justices of the peace, and it is with reference to 
that question that it is declared in section twelve of the 
act of 1879, that the emergency is, ‘‘ to settle the indef- 
inite and uncertain jurisdiction of courts,’’ and this, in 
connection with the further declaration in that emer- 
gency clause, that it is ‘‘ to save costs of bringing suits 
for small amounts in courts of record,’ and ‘the delay 
attending the collection of taxes by such suits,” leaves 
it beyond any doubt or question that the intent of sec- 
tions 6836, 6837 and 6233 was to give jurisdiction to jus- 
tices of the peace to enforce the state’s lien for taxes. 
Such being the case it is not for the judiciary to prescribe 
the formula in which that intent should be expressed by 
the legislature. What we have to do is to ascertain that 
intent from the language employed in the act, and when 
clear, to give it effect. ; 

It may have been bad policy to confer such jurisdic- 
tion upon justices of the peace, but, as a judicial tribu- 
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nal, we have no concern with that question. I am not, 
however, of the opinion that it is unwise legislation. I 
think it a salutary and necessary law, intended to pro- 
vide a summary and less expensive mode for the collec- 
tion. of taxes than the slow, tardy and expensive 
proceeding in the circuit court. It is in the interest of 
the property holder who, as every citizen should, pays 
his taxes, anl for years, in this state, this class of our 
citizens have not only paid theirs, but the taxes of 
others who pay none, hoping, with too much ground to 
base the hope upon, that on some technicality the courts 
would relieve him of the burden imposed upon his prop- 
erty. 


On re-hearing. 


Per CurtamM.—The court adheres to the opinion de- 
livered in this cause heretofore and the judgment of this 
court will be in accordance with that opinion. Henry, 
C. J., dissents, for the reasons assigned in his dissenting 
opinion heretofore filed. Black, J., concurs in the dis- 
senting opinion. 


Tue State ex rel. Morse ef al. v. Burcknarrt, Judge, 
et al, 


1. Prohibition. The circuit court possesses a general superintending 
control over the county court in the matter of granting or refusing 
dramshop licenses, and such control cannot be interfered with by 
the writ of prohibition, and this is so, although its judgment on the 
question before it was erroneous. 





Where a court has jurisdiction to determine a question 
before it, prohibition will not lie to restrain its exercise. 
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Prohibition. 
Writ DENIED. 


D. H. McIntyre and W. J. & J. G. Babb for rela- 
tors. 


(1) The office of the writ of prohibition is to keep 
inferior courts within the limits of their proper jurisdic- 
tion, and when they get out of their jurisdiction or act 
without authority, or usurp or assume authority, a 
superior court, in the exercise of its superintending con- 
trol by the means of this writ, will restrain the action 
of such courts. 3 Black. Com. 112; Bacon Ab. 7 
London Ed.; Comyn’s Dig., Title Prohibition ; People 
vo. Supervisors, 1 Hill 195, 200; 7’homas ». Mead, 36 
Mo. 232, 237; State ex rel. West v. Clark County Court, 
41 Mo. 44, 49; Vitt ». Owens, 42 Mo. 512; State ex rel 
Harris 0. Laughlin, 75 Mo. 148. (2) Where the failure 
of jurisdiction is apparent upon the face of the proceed- 
ings, which it is sought to prohibit, the superior court 
may interpose the extraordinary aid of prohibition at 
any stage of the proceedings below even after verdict, 
sentence or judgment. High Ex. Leg. Rem., sec. 774, 
(2 Ed.); Smith v. Langley, Lee's Cases, Hard. 317; 
Asqgill v. Hunt, 10 Mod. Rep. 439; Chickham »v. Dick- 
son, 12 Mod. Rep. 132; Pool ». Gardner, Ibid. 206; 
State v. Ridgel, 2 Bailey, 560. (3) The act of March 25, 
1875, was not repealed by any subsequent act. It is 
quite certain that the legislature never intended to re- 
peal it. Repeals by implication are not favored. Coo- 
ley’s Const. Lim. 183 (5 Ed.) ; Towle v. Murrett, 3 Me. 22; 
People v. Quiggs, 59 N. Y. 83, 88: 29 Gratt. 709; Nay- 
lor v. Field, 29 N. J. 287; State v. Berry, 12 lowa, 58; 
Lehman v. McBride, 15 Ohio St. 573; Pac. Ry. Co. o. 
Cass Co., 53 Mo. 17; State ex rel Severance et. al., 55 
Mo. 378, 386 ; Glasgow v. Lindell’ s Heirs, 50 Mo. 60, 79. 
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A. M. Ilough, J. C. McGinnis and Wellington 
Gordon for respondents. 


(1) Mandamus was the proper remedy to compel 
the county court to grant the license. City, ete. ». 
Flanders, 71 Mo. 283; State, etc., v. Holt Co., 39 Mo. 
523; Slate v. Austin, 10 Mo. 591; Sé. Louis Co. o. 
Sparks, 10 Mo. 117; Slate, ete., v. Myers, 80 Mo. 601; 
State, etc., v. Howard Co., 39 Mo. 377. (2) Where the 
jurisdiction of a court exists prohibition will not lie to 
prevent its exercise. It cannot be used as a substitute 
for appeal or writ of error. Hv parle EHilyson, 20 
Gratt. 10; Arnold vo. Shields, 5 Dana, 18; Wilson ». 
Berkstresser, 45 Mo. 283; Cooper v. Stocker, 9 Rich. 
292; Hr parte Blackburn, 5 Ark. 21; State v. Railroad, 
1 Rich. (N. 8.) 46; Av parte Gordon, 2 Hill, 363; Peo- 
ple». Seward, 7 Wend. 518; State v. Laclede Bank, 
76 Mo.; [foward v. Pierce, 38 Mo. 300; Bowman case, 
67 Mo. 146; Vitt vo. Owens, 42 Mo. 512; High Ex. Leg. 
Rem.,. sec. 771 and 772: Slate ». Clark Co., 41 Mo. 44. 
Prohibition will in no case lie to an inferior court to re- 
strain the issuing of an execution, for this is a minis- 
terial not a judicial act. Her parte Brandlacht, 2 Hill 
(N. Y.) 367. It is to prevent courts from going beyond 
their jurisdiction in the exercise of judicial powers, 2 
Hill, supra, 367. 


Henry, C. J.—In September, 1885, Joseph Loring 
filed an application to the Boone county court for a 
dramshop license, under what is known as ‘* The Down- 
ing”’ or ** high license law,’? having complied with all 
the provisions of said law; and the county court so 
found, but refusel the license, holding that the act 
approved March 25, 1875, prohibiting the granting of 
dramshop licenses within three miles of the State Uni- 
versity was not repealed by the ‘“ Downing law’ and 
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was still in force. Taereupon the said Loring applied 
to the circuit court of Boone county for a mandamus to 
compel the county court to fix the amount of state and 
county tax as reyuired by statute, and issue to him on 
payment thereof a dramshop license. To an alternative 
writ the county court appeared and demurred, relying 
upon the three mile law asa ground for the demurrer, 
The court overruled the demurrer and the county court 
refusing to pleal further, the circuit court rendered its 
final judgment awarding a peremptory writ as prayed 
for, and the relators in the present procee ling, strangers 
to the record in the mandamus proceeding, have applied 
to this court for a writ of prohibition to prevent the 
said Geo. H. Burckhartt, judge, and Josiah W. Stone, 
clerk of the cireuit court and the Boone county court, 
from issuing or causing to be issue l a peremptory writ 
of mandamus compelling the judges of the county 
court to issue the dramshop license prayed for and for 
general relief. 

Judge Burekhartt’s return to the rule upon him 
states what occurred] in his court, and in addition, that 
after the adjournment of his court in obedience to the 
order for a peremptory writ and prior to the service of 
the rule made by this court upon him, and without any 
notice to him of this proceeding the peremptory writ of 
mandamus was issued by the clerk of the said court and 
placed in the hands of the sheriff of Boone county for 
service. The clerk's return is substantially the same, 
but it appears from the testimony that he issued the 
writ and placed it in the hands of the sheriff for service 
about one-half an hour before the rule to show cause 
issued by this court was served upon him. Before 
issuing the writ he knew that proceedings had been 
instituted in this court to prohibit the issuance of the 
writ, and that the rule to show cause had been made, 
and had been informed that he was a party to the pro- 
ceeding. 

The nature of the writ of prohibition and the office 
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it performs are very clearly stated by High on Extra- 
ordinary Remedies: He defines it as ‘‘an extraordinary 
judicial writ, issuing out of a court of superior jurisdic- 
tion and directed to an inferior court, for the purpose of 
preventing the inferior tribunal from usurping a juris- 
fiction with which it isnot legally vested.’’ Section 762. 
And “it does not lie for grievances which may be re- 
dre:sel, in the ordinary course of judicial proceedings, 
by appeal or writ of error.” Jb. sec. 765. ‘‘If the 
inferior court has jurisdiction of the subject matter in a 
controversy, a mistaken exercise of that jurisdiction or 
of its acknowledged powers, will not justify a resort to 
the extraordinary remedy of prohibition.”’ Jb. sec. 767. 
‘Tt is never allowed to usurp the functions of a writ of 
error or cerlisrar/, ani can never be employed as a pro- 
eess for the correction of errors of inferior tribunals.”’ 
Ib. sec. 772. 

The county court of Boone county, under the law, 
could have issued to the applicant a dramshop license if 
the three mile act was repealed by the ‘* Downing law,”’ 
and this was a question for judicial determination. The 
circuit court possesses a superintending control over 
the county court. Sec. 1102, R. 8., 1879. And that 
superintending control may be exercised by means of a 
mandamus or prohibition. S‘ate ex rel. Fitzpatrick v. 
Meyers, 8) Mo. 691. Whether the county court was 
authorized to grant a dramshop license for a saloon, 
within three miles of the State University, depended 
upon the effect of the ‘‘ Downing law” upon the three 
mile act. If the ‘* Downing law” repealed it, the 
county court had, and if not, it had not authority to 
grant the license. The circuit court in the mandamus 
proceeding had jurisdiction to determine that question, 
and that it erroneously decided it, if such should be our 
vpinion, does not affect the jurisdiction of the court. 
Whenever a court errs in expounding a statute, it gives 
or denies a right, which it is not, strictly speaking, 
authorized to do; and in every case, with as much pro- 
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priety as in this, it might be said that the court had no 
right to render the judgment entered. The question ig 
not whether the court was authorized to render the judg- 
ment entered, but whether it had jurisdiction to enter 
any judgment at all. 

In the case of State ex rel. Fitzpatrick vo. Meyers, 
supra, the circuit court of Nodaway county rendered 
a judgment in a mandamus proceeding awarding a 
peremptory writ against the county judges command. 
ing them to fix and assess the tax and issue to Fitzpat- 
rick a dramshop license. The county court had refused 
the license, upon its construction of the ‘‘ Downing law,” 
that it required a petition to be signed by two-thirds of 
the assessed taxpaying citizens of the entire city. This 
court held that a petition signed by two-thirds of the 
taxpayers of the block where the dramshop was to be 
kept was sufficient and affirmed the judgment of the 
circuit court. Suppose that the circuit court erred in 
its construction of the law, and that the county court 
was right, would it be contended that this court could 
have interfered by prohibition to arrest the execution of 
the judgment of the circuit court’ Does the jurisdic- 
tion of a court depend upon the correctness or incorrect- 
ness of its decisions? And, if it properly decides a 
question is it to be held that it had jurisdiction, but if it 
errs the jurisdiction is to be denied‘ If it has jurisdie- 
tion to decide right, it has jurisdiction to decide wrong, 
and the only remedy for the party aggrieved in the lat- 
ter case is an appeal or writ of error. , In the case above 
supposed, the petitioner for a dramshop license may not 
have had to his petition the names of a majority of the 
taxpayers of the block, and the county court may have 
so held and refused the petition, but suppose the cireuit 
court, against the law and the facts, had determined 
otherwise, would it be contended that it had no jurisdic- 
tion so to decide the question, but only to decide it 
right ‘ 

No man has a right to anything contrary to law, but 
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courts frequently err in declaring one to have a right 
which, on a proper construction of the law, would be 
denied him. On the theory that the three mile act was 
still in force the county court was not authorized to 

nt a dramshop license for a dramshop within three 
miles of the State University, but whether that act was 
in force or not was a judicial question which the county 
court in the first instance necessarily had jurisdiction to 
and must pass upon. And this court held in the S’ate 
ex rel. Fitzpatrick v. Meyers, supra, that the circuit 
court by mandamus could review its action. If the cir- 
cuit court, in its judgment against the county court, 
erred, an appeal or writ of error might have been prose- 
cuted to reverse it ; and it is no.answer to this that the 
judges of the county court refused to prosecute an 
appeal or writ oferror. This court cannot interfere by 
this extraordinary writ to save the people of the dis- 
trict within which dramshops are prohibited from the 
consequences of the obstinacy, or whatever it may have 
been, which prompted the county judges to refuse to 
prosecute anappeal. But again, if the circuit court had 
no jurisdiction, then the judgment is void, and the 
county court nor any one is bound by it and no necessity 
exists for a resort to the writ of prohibition. Hz Parte 
Brandlacht 2 Hill, 367. Where there is a complete 
remedy at law that is a sufficient reason for withholding 
this writ. High on Extr. Legal Remedies, sec. 770, and 
cases cited in note 1. 

Another objection to this proceeding, so far as 
Judge Burekhartt is concerned, is that the judgment 
had been rendered and his court adjourned to court in 
course before the rule issued by this court was served 
upon him and before he had any notice of this proceed- 
ing. The writ of prohibition ‘is a preventive rather 
than a corrective remedy and issues only to prevent the 
commission of a future act, and not to undo an act 
already performed.’* High on Ex. Legal Rem., sec. 766; 
United Slates v. Hoffman, 4 Wall. 158. But at page 
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annem a 
616, section 774, Mr. High says: ‘The rule is supported 
by an overwhelming array of authority, that where the 
defect or failure of jurisdiction is apparent upon the face 
of the proceedings which it is sought to prohibit, the 
superior tribunal may interpose the extraordinary aid of 
a prohibition, at any stage of the proceedings below, 
even after verdict, sentence or judgment.”’ For this he 
cites numerous old English cases, and in all of them 
which we have been able to find the prohibition went 
from a temporal to a spiritual court, and at a time when 
the former courts were watchful and jealous of the en: 
croachments of the latter. No American authority is 
cited in support of the rule, and the case of the United 
States v. Hloffman, supra, seems to hold a different 
doctrine, and I cannot see how the prohibition upon the 
judge can effect anything after the adjournment of the 
term at which the judgment was rendered, but as it is 
not necessary to the determination of this cause, we 
abstain from any further discussion of that question. 
It is not only not apparent upon the face of these pro- 
ceedings that the cireuit court had not, but we think 
that it had, jurisdiction of the matter in controversy, 
In this view of the case any opinion we might express 
upon the question in controversy in the mandamus pro- 
ceeding, would be an obi/er dictum, and, therefore, 
whether the three mile act was repealed by the Down- 
ing law, or not, we do not decide. 
The writ of prohibition is denied. 





Wess, Appellant, v. WEBB. 


1. Deed, Acknowledgment of: EVIDENCE. A certificate of ac- 
knowledgment to a deed signed by the proper officer, and attested 
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by his seal of office, is prima facie true, and the evidence to over- 
throw it must be clear and satisfactory. 


: PRIVY EXPLANATION. It is not required that the contents of 
a deed should be explained toa married woman, separate and apart 
from her husband, by the ofticer taking her acknowledgment of the 
same. Affirming Belo v. Mayes, 79 Mo. 67. 





§. Practice. The Supreme Court will not weigh the evidence in an 
action at law. 


Appeal from Jackson Cireuit Court.—Hon. F. M. 
Buiack, Judge. 


AFFIRMED. 


The court made the following declarations of law at 
the instance and request of defendant : 

‘1, That the certificace of acknowledgment attached 
to the deed of James Webb and wife to Asa Webb, signed 
by the notary public and attested by his seal of office, 
is prima facie true, and before it can be overthrown 
the court must find, from the evidence, that it is not true, 
and to sustain such finding, the evidence must be clear 
and satisfactory to the mind of the court.” 

“9. If the court find, from the evidence, that at the 
time of the signing of the deed, or immediately after, by 
Mrs. Webb, she was examined by the notary, and the 
deed explained to her out of the presence of her hus- 
band, then the certificate of acknowledgment is valid 
and plaintiff is debarred of dower. And if the court, 
sitting as a jury, find that plaintiff was on the porch out- 
side the room in which her husband was lying down with 
his head towards her when she was examined by the 
notary, then she was separated from her husband, as re- 
quired by law, and the verdict must be for defendant.” 


Gates & Wallace and John A. Sea for appellant. 


Unless the cffiver complied with all the requirements 
of the statute (R. S., sec. 670) in taking the acknowledg- 
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ment, the deed was void as to Mrs. Webb. Wannell », 
Kem, 57 Mo. 478. The statute in force at the time re. 
quired an examination of the wife apart from the hus. 
band, the explanation to her, by the officer, of the 
contents of the deed, the acknowledgment by her that 
she executed it freely, voluntarily, and without compul- 
sion of her husband (R. S., sec. 680), and the signing of 
the deed before any acknowledgment thereof was made, 
And the husband must be so far removed as not to be 
able to see or hear what is going on. McCundless », 
Engle, 51 Pa. St. 309; Belo v. Mayes, 79 Mo. 72; Drury 
v. Craig, 5 Wall. 795. While the certificate of acknowl. 
edgment to the deed of James Webb and wife, offered 
in evidence in this cause by defendant, states that all of 
the foregoing requisites were complied with, it has long 
been settled that such certificate is only prima facie 
evidence of the facts recited in it. Wannel/ v. Kem, 57 
Mo. 480; Sharpe v. McPike, 62 Mo. 200; Sleffen o, 
Bauer, 70 Mo. 399; Clarke v. Edwards, 75 Mo. 87. The 
evidence on the part of the plaintiff is clear that such 
was not the case. 








A. Comingo for respondent. 


(1) The facts, as found by the court, warrant the 
judgment rendered in the cause, and that this court will 
not disturb that finding; but that in equity, as well as 
at law, it will be accepted by this court, as conclusive, 
on the same principle and for the same reason that it so 
regards and treats such findings by juries. //ami/ton 0. 
Boggess, 63 Mo. 251; Gimbel v. Pignero, 62 Ib. 240; 
Smith v. Crews, 2 Mo. App. 269; Hendricks v. Woods, 
79 Mo. 599; Royle et al. v. Jones, 78 Tb. 403; Snyder 0. 
Burnham, 77 Ib. 52; Hodges v. Black, 76 Ib. 537. Tn 
Steffen v. Bauer, 70 Mo., at page 401, this coart declares 
that it is not necessary to a compliance with the law that 
the husband should be in a different room, if the circum- 
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stances show an absence of all power to communicate 
with each other. (2) It was not necessary for the notary 
to make known or explain the contents of the deed in 
the absence, or separate and apart from the husband. 
R. S. 1879, sec. 681, p. 112; Belo v. Mayes, 79 Mo. 71, 
overruling Wannell vo. Kem, 57 Mo. 480. The language 
of the statute is plain, and its meaning unmistakable. 
(3) The first instruction, given at the instance of defend- 
ant, is unquestionable law, and the second is equally un- 
objectionable. 


SuerRwoop, J.—Action for dower by widow. The 
question presented by the record is the usual one, whether 
the acknowledgment by Mrs. Webb was taken as re- 
quired by law. The declarations of law are unexcep- 
tionable, at least so far as plaintiff is concerned; for the 
second declaration of law, following the rule laid down 
in Wannell v. Kem, 57 Mo. 480, since denied in Belo v. 
Mayes, 79 Mo. 67, required that the deed should have 
been explained to the then wife out of the presence of 
her husband. Counsel for plaintiff make no objection to 
either declaration of law, and the first is correct in every 
point of view. The court made a finding of facts, and 
then found for defendant, and as the declarations of law, 
with the exception above noted and that favoring plain- 
tiff. are correct, and this is a law case, and the evidence 
will not be weighed, we affirm the judgment. All con- 
cur, except Black, J., who will file a separate opinion. 


Biack, J., DisseEntmNG.—The record shows that two 
declarations of law were asked by the defendant to which 
plaintiff excepted, but it does not show that they were 
given, and for this reason they should be disregarded. 
The second, upon which the majority opinion is based, if 
given, should have been refused, for there is not a par- 
ticle of evidence tending to show a privy explanation of 
the conterts of the deed to Mrs. Webb. But it is imma. 
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terial here whether this instruction was given or not, for 
the court made a special finding of facts, and gave that 
as an instruction, from which it appears too plain for 
doubt that there was no such separate explanation of the 
contents of the deed. The court, therefore, could not 
have decided the case on the theory that such privy ex- 
planation was required by law. 

The record, however, presents a question of a more 
serious character. It is this: Was there a separate ex- 
amination? Itis not in terms found that there was a 
separate examination of the wife. In lieu of that, the 
facts found are, that Mr. Webb was lying on the floor of 
a small house of one rodm, fourteen feet square; that 
Mrs. Webb went to an outside kitchen to get a drink for 
thenotary, and on her return, and as she was about to 
step into the door, the notary met her at the open door- 
way, and made the examination while she was about to 
step into the house. The witnesses appear to agree that 
Webb was lying with his head towards the door, facing 
the opposite direction, but this is not found as a fact, nor 
is it found that the husband and wife did not, or could 
not, communicate with each other. The acknowledgment 
of the wife must be apart from the husband. This was 
the law when this deed was executed. They need not be 
in separate apartments, nor be so situated as to be wholly 
unable to see each other, but they should be so situated 
at the time as not to be able to communicate by word or 
motion. Belo ». Mryes, 79 Mo. 71; Steffen v. Bauer, 7 
Mo. 401. While there is evidence upon which the court 
might find a separate examination, still,in view of the 
close proximity of the parties, I think the judgment 
should be reversed and the cause remanded, to the end 
that the finding or instructions given may be more specilio 
on this question. 
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Devin v. Tork Wasasn, Sr. Lours & Paciric Ratt- 
way Company, Appellant. 


Evidence: DECLARATIONS OF AGENTS. Declarations of a servant 
are not competent evidence against a master, unless made while 
the former is transacting the business of the latter ; they must be 
co-incident with the events to which they relate, and not narra- 
tives of what has passed. 


Master and Servant: APPLIANCES FURNISHED SERVANT : DEFECTS 
IN: DUTY OF SERVANT. A servant in the use of appliances furnished 
him by the master is bound to take notice of those dangerous de- 
fects, of which he has knowledge and which are obvious to his 
senses, but he is not bound to investigate for himself a department 
of work with which he has nothing to do and to set up his judg- 
ment against that of his master as to the safety of such appliances. 


Railroad : DEFECTIVE TRACK: ENGINEER. An engineer of a rail- 
road, which is in general use, although having knowledge that the 
ruils of the track were old, light and well worn, is not bound to 
pursue the inquiry and to determine for himself and at his own 
peril whether the road is or is not fit for use. 





The engineer was not bound to quit the 
service nor did he assume all risks from want of repair, unless the 
track was so far out of repair, to his knowledge, that it would be 
necessarily dangerous to the mind of a prudent person to run an 
engine over it. 





: A railroad is not bound to furnish in such case a 
safe track, its duty in that respect being to use all reasonable care 
and precaution in placing and keeping it in good order and condi- 
tion. 





: REASONABLE CARE. What is such reasonable care depends 
on the surroundings and the dangers to be fairly apprehended 
and encountered by the servant in the use of the track. 


Appeal from Ray Circuit Court.—Hon. G. W. Dunn, 


Judge. 


REVERSED. 








VoL. 87—85 
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W. H. Blodgett and G. B. Burnett for appellant. 






(1) The court erred in overruling defendant's demur- 
rer to plaintiff’s evidence. Wood on Master and Servant, 
680, 681, 682; Sherman and Redfield on Negligence, see, 
94; Pierce on Railroads, 379 ; Thompson on Negligence, 
1008; Kelley v. Silver Spring Co., 12 R. I. 112; Davis 
o, D. & WM. Ry. Co., 20 Mich. 105; 1. & C. Ry. Co. ». 
Love, 10 Ind. 556; Gibson vo. Hrie Ry. Co., 63 N. Y. 
449; C. & A. Ry. Co. v. Monroe, 85 Ill. 25; Way o. Til. 
Cent. Ry. Co., 40 Ta. 341; Devitt v. Pacific Ry. Co., 50 
Mo. 392; Cummings v. Collins, 61 Id. 520; Heegan o. 
Kavenaugh, 62 Id. 232; Hulett vo. St. L., H.C. aN. 
Ry. Co., 67 1d. 239; Smith vo. St. L., KC. & N. Ry. 
Co., 6) Id. 32; ¢ Dagney °. H. &. St. Joe Ry. Co., id. 416; 
Porter e. Same, 71 Id. 66. (2) The court admitted im- 
proper evidence on behalf of plaintiff against the objec- | 
tion of defendant. Greenleaf’s Ev. secs. 113, 114; Story 
on Agency, sees. 134, 1387; Griffin v. Ry. Co., 26 Ga. 111; 
Robinson v. Ry. Co., 7 Gray, 92; Moore v. Meacham, 
10 N. Y. 207; Rogers v. McCune, 19 Mo. 558; MeDer- 
mott rv. I. & St. Joe Ry. Co., 73 1d. 516; Adams v. Same, 
74 1d. 553; Aldridge v. Furnace Co., 78 1d. 559. (3) The 
court gave improper instructions at the instance of 
plaintiff and of its own motion. See authorities, supra. 
(4) The court refused to give proper instructions asked 
by defendant. Authorities, supra. 

























Shotwell &,Ball for respondent. 


(1) The court did not err in overruling appellant's 
demurrer to the evidence. It is only in a case, where 
there is no evidence that such an instruction can be sus- 
tained. Routfsong v. Ry., 45 Mo. 236; Chambers v. Me- 
Govern, 33 Mo, 202; McKown v. Craig, 39 Mo. 156; 
McFarland ». Bellows, 49 Mo. 311. (2) The question of 
defendant's negligence and the contributive negligence 
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of the plaintiff was for the jury to determine from all the 
evidence in the case. 2 Thompson on Negligence, 1012 ; 
Porter v. Ry., 69, Mo. 160; Mehan v. Ry., T3 N.Y. 585. 
(3) It was not the duty of plaintiff, nor did he have the 
opportunity to know the defects of the track on which 
he was injured and without investigation he had the 
right to rely upon the presumption that his employers 
had furnished him an ordinary safe track on which to 
run; therefore. the court committed no error in giving 
all of plaintiff's instructions. Porter v. Ry., 71 Mo. 66; 
Snow v. Railroad, 8 Allen, 441: Server vr. Boston & M. 
Ruilroad, 14 Gray, 466; Gibson rv. Pa. Railroad, 46 Mo. 
163; Brothers v. Carter, 52 Mo. 372; Porter v. H. & St. 
Joe Railroad, 60 Mo. 160; Dale ov. St. L.. K. CL. & NV. 
Railroad, 63 Mo, 455-459. (4) It was defendant’s duty 
to provide plaintiff, as its servant, a good, safe and prop- 
erly constructed track, adapted to the carrying on of its 
business. to use all reasonable care and precaution for 
plaintiff’s safety, and the degree of care must be pro- 
portionate to the dangerous nature of the machinery 
used. Aennedy v. N. M. Railroad, 36 Mo. 351; Lewis 
o St. L. & 1. M. Railroad, 59 Mo. 495; Keegan o. 
Kavanaugh, 62 Mo, 232; Whalen v. Centenary Church, 
62 Mo. 326; Cayzer ». Tirylor, 10 Gray, 274: Porter ». 
H. & St. Joe Re ilroad, 71 Mo. 66; Same v. Same, 60 Mo. 
160; Ryan v. Fowler, 24 N. Y. 410. (5) If the agents 
of defendant, whose duty it was to keep the track in re- 
pair, knew of its defects and dangerous condition, the 
knowledge of such agents was the knowledge of defend- 
ant, and the court was right in overruling defendant's 
objections to the evidence. Harper v. St. L. Railroad, 
47 Mo. 560; Brothers v. Carter, 52 Mo. 372; Lucio ov. 
StL. & I. M. Railroad, 59 Mo. 507. (6) The statements 
of an agent while in the employ of his principal, and en- 
gaged in the transaction of his business, bind the princi- 
pal. Authorities, supra. (7) The instructions given 
for defendant covered the entire law of the case on the 
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part of the dulendans, and the shen were properly te 


fused. Authorities, supra. 


Biack, J.—The plaintiff was employed by the de- 
fendant as locomotive engineer on the branch road from 
St. Joseph to Lexington Junction. On the thirteenth of 
February, 1881, he and Valentine were ordered out from 
St. Joseph to clear the track of snow. Valentine was in 
front with his engine, next a coal car, behind that a ca- 
boose and plaintiff with his engine, all connected form. 
ing a solid train. When three or four miles out from 
St. Joseph Valentine’s engine broke a rail, in consequence 
of which the coal car and rear engine were thrown off 
the track. The plaintiff’s engine rolled down an em- 
bankment and he was injured and to some extent per- 
manently disabled. 

The evidence shows that different kinds of rails were 
used on the road ; those on the section in question were 
old and well worn. The section foreman says the condi 
tion of the road was generally bad at his section; that 
he had often asked for iron and got some old taken up 
from other places to patch up with, but got no new iron. 
There was also evidence tending to show that the rail 
which broke was splintered and battered. Plaintiff had 
been on the road since 1870, first as fireman, and for five 
years before the accident had run an engine over the 
road once and often twice a day. He says the condition 
of the road was good as far as he knew; that he had 
frequently run over broken rails, could not say how of- 
ten, mostly in the winter time; when going over the 
road he could tell when on the different kinds of 
iron. 

1. The testimony of the foreman of the round 
house as to the condition of the road, so far as he spoke 
of his own knowledge, was competent, but he was also 
allowed to say that the section foreman stated time and 
again that the road was in bad condition; that he had 

















OCTOBER TERM, 1885. 549 





Devlin v. The W., St. L. & P. Ry. Co. 











—_—- 


applied to the roadmaster for new materials, ete. It 
does not appear that these statenents made by the sec- 
tion foreman to the foreman of the round house were 
made while the former was transacting the business of 
defendant. What the agent said while representing the 
principal and while the act was in progress was a part of 
the res gestae and admissible. Such declarations of the 
agent should, however, be coincident with the events to 
which they relate. If a narrative of what has passed 
they should be excluded. Adams ». Railroad, 74 Mo. 
Bod: Packet Co. v. Clough, 2) Wall. 541: Greenleaf’s 
Evid., secs. 113-14 ; Story on Agency, sec. 134; Whart. 
Law of Evidence, ser. 1174. The statements, therefore, 
should have been excluded. 

2. The court overruled a demurrer to the evidence 
and also refused a number of instructions asked by the: 
defendant. of which action error is assigned. With re- 
spect to these rulings the defendant contends, (1) that as 
the condition of the road was generally bad and plaintiff 
had been over it so often, he was bound to know its real 
and true condition and his knowledge in that behalf was 
not a question for the jury ; and (2) having continued to 
work upon the road, he took upon himself all the dan- 
gers arising from the bad condition of the road, and 
that the instructions need not submit any question of 
contributory negligence on his part to the jury. 

It does not follow, because the rails were old, light 
and well worn in places, to the knowledge of plaintiff, 
that he was bound to pursue the inquiry and determine 
for himself and at his own peril whether the road was, 
or was not fit for use. The defendant had its employes, 
whose special duty it was to keep the track in repair; 
they were replacing the old rails with new ones on parts 
of the road. The road was in general use. All this 
would indicate to the mind of any one that the officers 
regarded the road as fit for use, and upon their superior 
judgment the plaintiff had a right to rely, to some ex- 
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tent, at least. The servant is bound to take notice of 
those dangerous defects of which he has knowledge and 
which are obvious to his senses, but he is not bound to 
investigate for himself a department of work with which 
he has nothing to do, and set up his judgment against 
that of his master. Porter v. Railroad, 60 Mo. 160; 
Dale v. Railroad, 63 Mo. 455; Porter ». Railroad, 1 
Mo. 66. Nor does he in all cases assume the risks aris- 
ing from all defects or want of repair of which he may 
have knowledge. In Wood on Master & Servant, section 
327, it issaid: ‘*The servant, although he may know 
that the instrumentalities of the business are not in 
good repair or condition, is not thereby necessarily 
chargeable with negligence in remaining in the master’s 
employ and using them, unless real danger therefrom is 
apparent.”’ 

Here the road was open for daily use, and it was a 
question of fact, whether, under all the circumstances, 
the plaintiff was guilty of contributory negligence. He 
was not bound to quit the service, nor did he assume all 
risks from want of repair, unless the track was so far 
out of repair, to his knowledge, that it would be neces- 
sarily dangerous to the mind of a prudent person to run 
an engine over it. This is in accord with common fair- 
ness and the daily conduct of master and servants, and 
has, we think, the support of the following authorities : 
Flynn v. Railroad, 78 Mo. 195; Conroy ec. lron Works, 
62 Mo. 39; Sloddard v. Railroad, 65 Mo. 521; Snow ». 
Railroad, 8 Allen, 441; Patterson ». Railroad, 76 Pa. 
St. 393; Z/awley v. Railroad, 82 N, Y. 370; Huddleston 
vo. Lowell Machine Shops, 106 Mass. 282; Ford o. Rail- 
road, 110 Mass. 240; Lawless ov. Railroad Co., 136 
Mass. 1. 

The petition is extravagant in its averments. It al- 
leges that many of the ties were rotten and that the 
whole road had been condemned by the railroad commis- 
sioners. From this it would seem the road was wholly 
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unfit for use ; still it is alleged that plaintiff was igno- 
rant of all this and there is no evidence to support these 
averments. We must take the case as it stood when the 
demurrer to the evidence was filed. It follows from 
what has been said that the demurrer to the evidence 
was properly overruled, and that defendant's instruc- 
tions numbered four, six, seven, eight, nine, twelve, 
thirteen and fourteen, were properly refused. 

Instructions numbered one, two, three and four, 
given at the request of plaintiff, are not objectionable. 
The fifth is the only one which states hypothetically the 
facts upon which a recovery is asked, and is as fol- 
lows : 








“5. If the jury believe that said injuries resulted 
from the use by defendant of said railroad track, which 
was not reasonably safe and suitable for the carrying on 
of its business, and which might have been prevented 
by ordinary care and precaution on the part of the de- 
fendant, and that defendant knew of such defects 
through its agents, or might have known thereof by the 
exercise of reasonable care and diligence, then the jury 
will find for the plaintiff, if they believe, from the evi- 
dence, that he was at the time of said injuries exercising 
ordinary care and prudence, and did not know of the 
defective and improper condition of said track, and the 
increased exposure of danger on account of such de- 
fects.”’ 


The court gave the following instruction asked by 
the defendant, after inserting the words included in 
brackets : 


“2. If the jury find, from the evidence, that the 
injury to plaintiff was directly occasioned by the break- 
ing of a rail in defendant's railroad track | and if they 
further find that the track at the time was in a reasona- 
bly safe condition | and the most careful inspection of 
said rail, previous to said breaking, as aforesaid, would 
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not have disclosed any flaws or defects therein; and if 
they further find that said rail was apparently sound 
and in good condition the night before said injury to 
plaintiff, and if they further find that the extraordinary 
cold weather then prevailing was the cause of said rail 
breaking suddenly, as aforesaid, then they are in- 
structed that the plaintiff cannot recover in this action, 
and the finding and judgment must be for the defend: 
ant.” 

Plaintiff ’s instructions are, it will be seen, all of 4 
general character. and the fifth fails to direct the atten- 
tion of the jurors to negligence with respect to the rail 
which broke and cansed the injury. The above instrue- 
tion given by the court of its own motion is the only 
one which is at all specific. That instruction should 
have been given as asked. The inserted words imposed 
upon the defendant a duty not required, for defendant 
was not bound to furnish a safe track ; the duty in that 
respect is to use all reasonable care and precaution in 
putting and keeping the track in good order and condi- 
tion. Siela v. Railroad, 82 Mo. 435, and cases cited. 
What is such reasonable care in a given case must, of 
course, depend upon the surroundings, and the dangers 
to be fairly apprehended and encountered. If the rail 
had no visible defects, but was broken by reason of the 
frost and cold weather, then the defendant is not liable, 
and the third instruction asked by the defendant should 
have been given. We see no objection to the tenth. 
The fifth was properly refused, for there is no evidence 
of any latent defect in the rail. The expression, ezxtra- 
ordinary cold weather, does not appear to have been 
used in a sense indicating an act of God, for which the 
company would not be liable, still it had better be 
omitted, for the evidence does not show that the weather 
was other than that to be anticipated in this climate at 
the time of the year in question. Judgment is reversed’ 
and cause remanded for new trial. All concur. , 
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CuLBERTSON ef al. v. Hitt, Appellant. 


1. Practice: FINDING OF JURY. Where there is sufficient evidence te 
co to the jury, and proper instructions are given, their finding is 
conclusive. 





EVIDENCE: THREATS. Evidence of threats, general or 
special, or verbal indications of a similar nature, of the intended 
commission of a wrongful or criminal act, is admissible in both 
civil and criminal cases. 


3. : : VERDICT. A verdict may be based upon circum- 
stantial evidence alone. 








4. ——: NEW TRIAL: AFFIDAVIT. The affidavit of an applicant for 
new trial must allege that the verdict 1s unjust and that the appli- 
cant has merits. 


5. : : . The information. as to the evidence upon 
which a new trial is asked. must come directly from the affidavit of 
the witnesses to whom the applicant for a new trial refers, or good 
cause must be shown for failure to so furnish it. 











Newly discovered evidence which is merely cumu- 
lative, or which is not sufficiently material to probably change the 
result, if a new trial were granted, will not warrant the granting 
of the same. 


Appeal from Christian Circuit Court.—D. M. 
Payne, Es@., Special Judge. 


AFFIRMED. 


The petition alleges that ‘Defendant did at Christian 
county, Missouri, on the —— day of March, A. D. 1882, 
maliciously destroy certain live stock, to-wit: one sorrel 
horse of the value of one hundred and twenty-five dol- 
lars, the separate personal property of the plaintiff, 
Mahala Culbertson, and in her possession, by then and 
there shooting and killing said horse contrary to the pro- 
visions of section 3928 of chapter 67 of the Revised Stat- 
utes of Missouri; that plaintiffs are husband wife, 
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wherefore G. A. Culbertson is made a plaintiff in thig 
action ; that the plaintiff, Mahala J. Culbertson, is by 
reason of the killing of said horse by defendant damaged 
in the sum of two hundred and fifty dollars, being double 
the value of said horse, for which sum of two hundred 
and tifty dollars she asks judgment under the provisions 
of the statutes aforesaid, with costs.”” The court in- 
structed the jury for the plaintiff, that they might find 
their verdict upon circumstantial evidence, and ** that if 
the circumstantial evidence in this case convinces you 
that defendant shot and killed, or procured the shooting 
and killing of plaintiffs’, Mahala’s horse, you will fink 
the issues for the plaintiffs.’’ 


7. J. Gideon and J. M. Patterson for appellant. 


(1) The burden of proof in this case was on the 
plaintiff. 1 (treenleaf on Evid. (Redf. Ed.) p. 86, see. 74. 
(2) The Supreme Court will reverse on a question of fact 
which is material to plaintiffs right to recover. In this 
case, the question whether defendant killed the horse was 
a material fact to be established by plaintiff, and whieh 
was wholly without proof. Schmeidwig v. Hwing, 57 Mo. 
78; Dido vr. White, 50 Mo, 241; Hodges v. Black, 76 Mo. 
537. (3) Punitory damages are not allowed in this case, 
it being a civil action. (4) The instruetions given for 
plaintiff were not predicated on the petition or the evi- 
dence. They were misleading and erroneous. J/eAeon 
». Ry. Co., 42 Mo. 7; Lester +. Ry. Co.. 60 Mo, 265; 
State ex rel., ». Emmerson, 74 Mo. 607; Bowen vo. Ry. 
Co., 75 Mo. 426; Price vr. Ry. Co., 77 Mo. 508, (5) Plain- 
tiffs’ fourth instruction was a summing up and comment 
on the evidence and was erroneous. Slate >. Smith, 53 
Mo. 267: Jones v. Jones, 57 Mo. 138. (6) The court 
erred in not granting defendant a new trial. R. 8., 22. 
3704, 




















OCTOBER TERM, 1885. 


‘Culbertson v. Hill. 











Jas. J. Gideon and W. D. Hubbard for respondent. 


(1) The petition is sufficient. R. S., sec. 3928 ; Ken- 
nayde v. Ry., 45 Mo. 255; Hewittv. Harvey, 46 Mo. 368. 
(2) It was proper for the jury to find the value of the 
property and for the court to double the amount so found. 
Brewster ». Link, 28 Mo. 147. (3) Appellant’s motion 
for new trial was insufficient. Caldwell ». Dickson, 29 
Mo. 227; R. 8., sec. 3704; Meechum v. Judy, 4 Mo. 361. 
A new trial will not be granted unless the verdict is so 
against the evidence as to raise the presumption that the 
jury acted from prejudice, corruption or gross ignorance. 
Renick ». Walton, 7 Mo. 292; Watts v. Douglas, 10 Mo. 
676; Reid v. Ins. Co., 58 Mo. 421; Hodges v. Black, 76 
527. (4) Plaintiffs’ instructions properly declared the 
law. It was competent for the jury to base their verdict 
on circumstantial evidence. 1 Greenleaf on Evid. (13 Ed. ) 
pages 18, 19, see. 13, note 1, and authorities. Appel- 
jant’s instructions were very favorable to him. 


SuERwoop, J.—Action under section 3928 for mali- 
cious trespass committed by killing a sorrel horse. On 
the canse being tried the jury found the verdict for plain- 
tiffs for the sum of one hundred dollars, which the court, 
under the section above mentioned, doubled. The peti- 
tion is well enough and states a cause of action under 
the section of the statute on which plaintiffs rely. As to 
the evidence, though largely circumstantial, it, coupled 
with prior threats, etc., of defendant, was sufficient to go 
to the jury ; and their finding, when this is the case and 
the proper instructions are given, is final. And evidence 
of threats, general or special, or verbal indications of a 
similar nature, of the intended commission of a wrongful 
or criminal act, are admissible in both civil and criminal 
cases, Carver v. Huskey, 7) Mo. 509; Slate ». Dickson, 
78 Mo. 438; Slate». Grant, 7) Mo. 113, and eases cited. 
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The instructions given very fairly presented the mat- 
ters in issue to the jury, so far as the defendant is con- 
cerned ; indeed, it may be said that they are too favorable 
to him; for while those for plaintiffs placed on the latter 
the burden of proof in order to recover, the first instrue- 
tion for the defendant told the jury that before the plain- 
tiffs could recover, the law demanded that the plaintiffs 
should show ‘“‘ by clear and certain proof that defendant 
did maliciously kill,’ ete. This is almost equivalent to 
saying ‘‘ beyond a reasonable doubt.”’ 

I have no fault to find with the fourth instruction 
given at the instance of plaintiffs, in relation to the suffi- 
ciency of circumstantial evidence. Plaintiffs’ evidence 
was almost, if not altogether, composed of such evidence, 
and they had the right to have an instruction as to the 
force and effect of such evidence, and the one given was 
not a comment on the evidence. 

I come now to defendant's motion for a new trial, 
all other points embraced in it having been sufficiently 
discussed already, except that in relation to defendant's 
having been surprised at the testimony of plaintiffs and 
their sons. Itis enough to say on this point, that the 
affidavit does not meet the requirements of the law in 
such cases. (1) There is nostatement therein that the 
verdict is unjust or that defendant has merits. Meechum 
v. Judy, 4 Mo. 361. (2) The affidavit of Pharis was not 
produced to show whether his testimony would establish 
that plaintiffs and their sons swore differently, onthe trial 
before him, to what they did in the circuit court in rela- 
tion to the horse being ‘‘ hauled on a wagon and dumped 
off,’ etc. The information in such cases must come 
directly from the affidavit ot the witness to whom the 
applicant for a new trial refers; or there must be good 
cause shown for failing to do so. (3) Theevidence of 
Pharis, even if brought forward, would have been merely 
cumulative on the point mentioned. (4) It does not ap- 
pear that Pharis’s testimony would have been so material 
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as to change the result, if a new trial were granted. 
Caldwell v. Dickson, 29 Mo. 227; Slate v. Ray, 53 Mo. 


345. For these reasons judgment affirmed. All concur, 





GaINEs ef al., Appellants, v. SAuNpDERs e¢ al. 


Color of Title : ADVERSE PoSSES3ION. Where a defendant in an 
execution denies the validity of the sale of land thereunder and 
subsequently enters on and holds the premises adversely, the 
patent and deeds under which he held before the sale are suffi- 
cient to give color of title in aid of such adverse possession. 


: GOOD FAITH OF OCCUPANT. Those claiming adversely under 
color of title must enter and occupy the land in good faith claiming 
the whole tract, relying on the color of title as being the legal 
title. 





: : QUESTION OF FACT. Whether one who claims land 
adversely under color of title entered and occupied the same in 
good faith, relying on the color of title as being the legal one, is 
a question of fact for the jury. 





Color of Title. The evidence in this case held sufficient to au- 
thorize the court to declare that the color of titleextended defend- 
ants’ possession to the entire tract of land in suit. 


Evidence: PAYMENT OF TAXES. The assessment to a party and 
payment by him of taxes are evidence on the question of the good 
faith of another in entering upon land under color of title, in the 
light of other circumstances tending to show a disclaimer of title 
by the latter. 


Appeal from Caldwell Circuit Court.—IUlon. James M. 





REVERSED, 





Davis, Judge. 
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H.C. Me Douga?l for appellants. 


(1) After the sheriff’s sale his patents and deed 
could give John Middaugh no color of title. /MZuunfer 9, 
Ayres, 15 B. Monroe, 210; Mylar v. Hughes, 60 Mo. 111, 
Although an owner of real estate may suffer it to re- 
main unoccupied for any number of years, yet his title 
draws with it the possession until the adverse possession 
begins. Douthitt v. Stinson, 63 Mo. 275; Turner », 
Baker, 64 Mo. 218. (2) The court erred in refusing plain- 
tilts’ offer to prove that the land had been assessed to 
and in the name of William Middaugh from 1865 to 
date. Turner v. Hall, 60 Mo. 271; Clement v. Perry, 
84 Ia. 564; Washburn v. Potter, 17 Minn. 364. (3) John 
Middaugh could not claim to hold under color of title 
beyond the limits of the patent which covered the _par- 
ticular forty acres on which he had placed the improve- 
ments. Wearhoff vo. Addleman, 31 Pa. St. 279; Mylar 
». Hughes, 60 Mo. 111. Color of title must be acquired 
and the possession taken in good faith, otherwise the 
statute of limitations is no bar or defence against the 
legal title or possession. H2millone. Boggess, 63 Mo. 
233; Crispen vo. H1rrnovran, 50 Mo. 536; Mattison ». 
Ausmuss, 50 Mo. 551; Mylar vo. Hughes, 60 Mo. 105; 
Larrimore v. Minot, 43 Ga. 282; Livingston v. The 
Peru, etc., Co., 9 Wend. 511; Ware o. Johnson, 55 Mo, 
50L; Srxton vo. Hunt, 2) N. J. Law, 487; Richardson 0. 
Talman, 44 Mich. 379; Harrold v. Bacon, 36 Mich. 1. 


Rumey & Brown and J. F. Harwood for respond- 
ents. 


(1) The question of the good faith of John Mid- 
daugh was a question of fact and was found by the 
trial court in favor of defendants and will not be re-opened 
here. Hamilton v. Boggess, 63 Mo. 233. (2) The ruling 
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of the court in refusing the proof that the land had been 
assessed to William Middaugh could not have prejudiced 
plaintiffs. Besides the assessment of taxes could have 
nothing to do with the only two questions involved, viz: 
color of title and statute of limitations. (3) The patents 
and deed gave John Middaugh color of.title. Wright v. 
Mattison, 18 How. 56; Bernal v. Glenn, 33 Cal. 676; 
McCall ¢. Neely, 3 Watts, 72; Abbercrombe v. Baldwin, 
15 Ala. 372. When a party isin possession under cir- 
cumstances which of themselves show the character and 
extent of his entry and claim, such facts, whatever they 
may be ina given case, perform sufficiently the office of 
color of title. They evidence the character of the entry 
and the extent of the claim, and no color of title does 
more. Rannels v. Rannels, 52 Mo. 108, 113; Vancleve 
e. Milliken, 13 Ind. 105 ; Bell v. Longworth, 6 Ind. 273 ; 
McCall +. Neely, 3 Watts (Pa.) 69; Crispen v. Han- 
novan et al., 50 Mo. 536; Hughes v. Israel, 73 Mo. 538 ; 
Hamilton v. Boggess, 63 Mo. 233; Fugate v. Pierce, 
49 Mo. 441. 


Norton, J.—This suit is by ejectment to recover the 
possession of three hundred and sixty acres of land in 
Caldwell county. The answer is a general denial and 
also sets up the statute of limitations as a bar to plain- 
tiffs’ action. The trial was had before the court without 
the intervention of a jury, and resulted in a judgment 
for defendants, from which plaintiffs have appealed to 
thiscourt. Itappears from the record that John Mid- 
daugh had acquired title to the land in dispute in 1853 
and 1855, by virtue of patents issued to him by the United 
Siates and by virtue of a deed from Reed, another pa- 
tentee. That in 1859 and 1860 a number of judgments 
were rendered against said Middaugh by the circuit court 
of Caldwell county, upon which executions were issued 
in 1863, which were levied on the land in controversy, 
ind it was sold to one Smith Adams who received a 
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sheriff’s deed therefor in 1864; that in 1865 Adams 
sold and conveyed the land to William Middaugh ; that 
William Middaugh in 1868 conveyed the land to one 
Baubie in trust to secure the payment of certain notes 
therein described ; that in 1878 this deed of trust wags 
foreclosed, the land was sold and conveyed to one Arm- 
strong Beattie, the ancestor of the plaintiffs in this 
suit. The various deeds above referred to put the title 
in plaintitfs, and to overthrow their title the defendants 
put in evidence, which tended to show that in 1868, and 
after the sale by the sheriff to Adams, and the execution 
of the deed by Adams to William Middaugh, that John 
Middaugh was advised by Loan and Bassett, two attor- 
neys at law, that the sale and deed made by the sheriff 
to Adams did not affect his title, and thereafter set up 
claim to the land, which was then wild and uncultivated, 
and in May, 1869, built a frame dwelling house on forty 
acres of the land in dispute, and during the summer en- 
closed a yard around the house and in 1870 or 1871 enclosed 
about thirty-five acres of the same forty ; that this was 
all the land enclosed; that said John Middaugh contin- 
ually occupied the said house and enclosure, and contin- 
ually claimed and exercised over all the land in 
controversy the usual acts of ownership from the date of 
his entry in May, 1868, claiming that the sheriff’s deed 
was void, until he conveyed the same to defendant, 
Rogers, in 1873, who thereafter continued such claim 
and possession ; that during all this time William Mid- 
daugh well knew of such claim and possession and that 
the possession was open, notorious and exclusive. | 

Evidence was offered by plaintiffs in rebuttal tending 
to prove that the possession of John Middaugh had not 
been continuous ; that William Middaugh. after his pur- 
chase from Adams, claimed the lands; that John 
Middaugh had full knowledge of such claim, and resisted 
the same. Plaintiffs also offered to show that the land 
in controversy hal always, from 1865, been assessed for 
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taxes in the name of William Middaugh, which evidence 
the court excluded on defendants’ objection. This ac- 
tion ot the court is assigned for error. Evidence was 
also offered tending to show that in a proceeding in 
bankruptey John Middanugh disclaimed having any 
elaim or interest in the land, and that he also ina suit 
instituted by the material man who furnished the 
lumber to build the house erected by said John, dis- 
claimed title to the land. There was also evidence 
showing that in 1871 William Middeugh mortgaged the 
land in dispute to defendant, Rogers, to secure a debt 
due him from said William. —_ 

The court, after instructing that the various deeds 
put in evidence in chief by plaintiffs invested them with 
title, and that they were entitled to recover, unless de- 
feated by adverse possession of John Middaugh and de- 
fendant, Rogers, gave for plaintiffs, among other 
instructions not necessary to be noticed, the following 
instruction, viz: 

“4, The plaintiffs having the legul title, the legal 
seisin and possession followed the title, and defendant, 
Jarvis 8S. Rogers, setting up an adverse possession 
against such legal seisin and possession based upon the 
proof of his own possession tacked to that of John Mid- 
daugh, commencing May, 1859, must show to the satis- 
faction of the court that John Middangh had color of 
title tothe land in controversy at the time of his entry 
in May, 186), that he entered and occupied said lands in 
in good faith, claiming the whole tract, relying on his 
color of title as being the legal title to the same; that 
his possession from the time of his entry was a visible, 
notorious, and continuous adverse possession in good 
faith under such claim, and right and color of title ; and 
that defendant, Jarvis S. Rogers, continued a possession 
oi like character after he acccepted deeds from John; 
the two possessions tacked making the period of ten 
VoL. 87—836 
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years before the first day of October, 1879, otherwise the 
statute of limitations is no baror defence against such 
legal seisin or possession.”’ 

Objection is made to the action of the court in re. 
fusing instructions five and six asked by plaintiff, and 
inasmuch as the same objection applies to the action of 
the court in giving two instructions asked by defendant, 
in order to avoid repetition we omit those refused and 
insert those given for defendant which are as follows: 

‘The court declares the law to be that the patent 
from the United States and the deed from Reed to John 
Middaugh are sufticient color of title upon which to base an 
adverse possession underthe statute of limitations, and 
if the court finds that defendant and those under whom 
he claims have had the actual, exclusive, open, noto- 
rious, continuous and adverse possession as against the 
plaintiffs and those under whom they claim, of any part 
of said lands in questio.a, claiming the whole tract under 
such color of title for ten whole years next prior to the 
first day of October, 1879, then such adverse holding would 
vest the absolute title in the defendant and the finding 
must be for the defendant.” 

‘- If the defendant, Rogers, and those under whom 
he claims title to the lands in controversy, had, prior 
to the bringing of the first suit of Eliza J. Beattie, ef al., 
against these defendants, been in actual, open, notorious 
and adverse possession of the lands in controversy, or 
any part thereof under claim and color of title to the 
whole for more than ten years, the plaintiff cannot re- 
cover.” 

These instructions are objected to on the specific 
ground that, after the sale and sheriff*s deed to Adams, 
the patents and deed held by John could not and did not 
give him color of title, even though he had been advised 
by counsel that his title was unaffected by said deed, 
and even though William Middaugh who claimed under 
the sheriff’s deed well knew that John claimed said 























OCTOBER TERM, 1885. 


; = oo 
Gaines v, Saunders. 








—_— 


deed to be void, and that he relied on the title acquired 
" py his deed and patents, and entered into the possession 
of the land and occupied under such claim, thus chal- 
lenging William to try his title. The validity of the 
sheriff ’s deed was the very question in dispute between 
them. John claimed it to be void, and relied upon his 
deed and patents to protect him in his possession and 
elaim, of which William was fully advised. We are 
satisfied that under the above circumstances the court 
properly declared that the deed and patents were suffi- 
cient color of title upon which to base adverse posses- 
sion. That those claiming adversely under color of title, 
must enter and occupy the land in good faith claiming the 
whole tract, relying on color of title as being the legal 
title, is well settled law, and was fully recognized by the 
trial court in the instruction given for plaintiffs above 
quoted. As to whether the entry and claim in this case 
was so made by John Middaugh was a question for the 
triers of the fact, and as there was evidence upon which 
to submit the question, we are notat liberty to substitute 
ourselves for the triers of the fact, and re-try it on the 
evidence. /amilton vo. Boggess, 63 Mo. 233. 

It is, also, insisted that inasmuch as John Middaugh 
held a deed to one parcel of the land and two patents to 
two other parcels, that his color of title only extended his 
possession to the tracton which the house was built and the 
field was enclosed. The land in question was a contiguous 
body, lying in sections six and seven, and the evidence 
tends to show that when John Middaugh took possession 
he had the entire body of land surveyed, fenced the 
north side of the southwest quarter of section six, built 
a house and enclosed about thirty-five acres in section 
seven, claiming the sheriff ‘s deed to be void, and all the 
land embraced in his patents and deed. This we think 
was sufficient to justify the court in instructing that the 
color of title extended his possession to the entire body 
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of land in suit. Rannels v. Rannels, 52 Mo. 108; 
Hughes v. Israel, 73 Mo. 538. 

On the trial plaintiffs offered evidence to show that 
the land in controversy had been assessed for taxes to 
William Middaugh from the year 1865 to date of trial. 
This evidence was rejected and in this we think the 
court committed error. The assessment of the land and 
payment of taxes by William, and non-assessment of 
the land to John, and non-payment of taxes by him, in 
the light of other circumstances tending to show a dis- 
claimer of title, were important in considering the ques- 
tion of the good faith of John in entering on the land. 
Turner v. Hall, 60 Mo. 271. 

Judgment reversed for error above noted and cause 
remanded, in which all concur. 





Brown, Plaintiff in Error and Respondent, v. Hart- 
ZELL, Defendant in Error and Appellant. 


Trespass. The action of trespass can only be maintained where 
the plaintiff is in the actual or constructive possession of the 
premises. 


: CONSTRUCTIVE POSSESSION. The possession is constructive 
when the property is in the custody and occupancy of no one, but 
rightfully belongs to the plaintiff ; in which case the title draws to 
it the possession. 

: EQUITABLE TITLE. One having the equitable title and prior 
possession of land may maintain trespass. 


POSSESSION UNDER CONTRACT OF PURCHASE. Where one is 
in possession of land under a contract of purchase from another, 
the latter cannot maintain trespass against the furmer. 


Error to and Appeal from Cape Girardeau Court of 
Common Plieas.—Hon. R. L. Witson, Judge. 
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REVERSED. 


Dennis & Smith for appellant, Hartzell. 


(1) The gist of the action of trespass is the injury 
done to the possession of plaintiff. Moore v. Perry, 61 
Mo. 174; 2 Greenl. Evid. (14 Ed.) secs. 613, 614. And 
to maintain trespass plaintiff must be in possession, 
actual or constructive. Cochrane v. Whitesides, 34 Mo. 
417; Moore v. Perry, 61 Mo. 174; Reed v. Price, 30 Mo. 
446. (2) The possession of land follows the title, and the 
owner is presumed to be in possession and may maintain 
trespass, unless there is an adverse possession, or some 
claim by one in possession of a right by contract, or 
operation of law to the exclusion of the owner. 2 Water- 
man on Trespass, sec. 918; Turner v. Baker, 64 Mo. 218. 
(3) Brown’s deed from Crumb was a quit-claim, and he, 
therefore, bought with notice, and was not an innocent 
purchaser. Ridgeway v. Holliday, 59 Mo. 444; Mann 
0. Best, 62 Mo. 491. (4) A vendee who, under a treaty 
(as did Hartzell in this case) for purchase, enters, with 
the consent of the vendor, into the possession of land, is 
not a trespasser, nor can he be treated as such. <A parol 
license, which has been executed, is as effective, by way 
of justification of any entry upon land, or of any other 
act touching realty, as would be a license in writing. 
Freeman v. Headley, 32 N. J. Law, 225; Pratt v. Ogden, 
34.N. Y. 20; Pierce v. Tuttle, 53 Barb. 155; Wright o. 
Moore, 21 Wend. 234. 


Smith & Krauthoff for respondent, Brown. 


(1) As against Hartzell who, unless he had a license 
as claimed, was a mere wrong doer, any possession was 
sufficient. Reed v. Price, 30 Mo. 442; Watts v. Loomis, 
81 Mo. 236. (2) Evenif the possession was taken and 
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held under the contract and permission of Crumb, Hart- 
zell held as mere licensee, and cannot deny Crumb’s title, 
Barnett v. Caldwell, 9 Wall. 290; Hamilton v. Taylor, 
1 Litt. Sel. Cases (16 Ky.) 414. (3) The plaintiff did not 
plead a license authorizing him to cut the timber in ques- 
tion. The license to enter did not carry with it one to 
cut timber. Suffern vo. Townsend, 7 Johus. 35; Ives po. 
Ives, 13 Johns. 235; Crockford vo. Alerander, 15 Ves, 
138. The burden is on defendant to prove a valid and 
unrevoked license. 7 Johns. 235. (4) The alleged license 
conveyed no interest or estate in the land and was wholly 
executory. Sfevens ov. Sterens, 11 Met. 251; Marston ». 
Gale, 21 N. H. 176; Giles vr. Simond, 15 Gray, 441, 





Smith & Krauthoff, Bennett Pike and D. L. Haw- 
kins for Brown, plaintiff in error. 


The action was trespass, based on Revised Statutes, 
section 3921, which provides that if **the defendant had 
probable cause to believe that the land on which the tres- 
pass was committed was his own, the plaintiff shall re- 
cover only single damages.’’ The evidence utterly fails 
to show that defendant had any cause, probable or im- 
probable, for his acts, and plaintiff was, therefore, enti- 
tled to treble damages. Baker r. Railroad, 36 Mo, 543; 
Emerson 0. Beauvaus, 12 Mo. 511. 


Dennis & Smith for Hartzell, defendant in error. 


(1) Hartzell had possession of the land on which 
the timber was cut under his contract to purchase and by 
permission of Crumb, and was nota trespasser. Fyee- 
man v. Headley, 32 N. J. L. 225; Jackson v. Miller, 9 
Cow. 747; Pierce v. Tuttle, 53 Barb. 155; Fuhr vo. Dean, 
26 Mo. 121; Buker v. Railroad, 57 Mo. 272. (2) Our 
statute concerning trespasses contemplates voluntary or 
wilful trespasses only which are done without lawful 
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right. Lindell v. Railroad, 36 Mo. 543. (3) Perthission 
to take possession of land under an executory contract 
of sale, carried with it the right to remove the timber. 
Baker v. Railroad, 57 Mo. 272; Cooley on Torts, 308-9, 
- note 1; //all vo. Chaffee, 13 Vt. 157. (4) Hartzell’s entry 
was justifiable in view of his contract to purchase and 
parol permission from Crumb’s agent. 2 Waterman on 
Trespass, secs. 788, 793, 796 and 799. Williams ». 
Noiseaux, 43 N. H. 389. 





Biack, J.—-This is an action of trespass in which 
plaintiff seeks to recover treble damages, under the stat- 
ute, for cutting and carrying away poplar trees from the 
described premises. Defendant appealed from a judg- 
ment of single damages, and plai itiff sued out a writ of 
error from an order of the court refusing to treble the 
damages. Plaintiff claims title to the land from which 
the trees were taken, by two patents from the state to 
Crumb, and a quit-claim deed from him which was dated 
April 4, 1832, and recorded on the twenty-sixth of that 
month. Plaintiff was never in the actual possession of 
the land. He had it surveyed, but this was after the 
alleged trespasses were committed. The defendant pur- 
chased the land from Crumb in 1881, and received a 
receipt and contract showing the amount paid and to be 
paid, describing the lands, and providing that Crumb 
was to inake a warranty deed to all except one hundred 
and sixty-five acres, to which he was to make a quit- 
claim. This receipt and contract the court excluded. 
The defendant also made evidence tending to show that 
the agent who sold him the land, with the consent of 
Crumb, gave him permission to take possession. There 
was delay in closing the transaction, the evidence tend- 
ing to show that Crumb refused to make a warranty deed, 
and defendant declined to accept a quit-claim. The de- 
fendant went into possession, cleaned the drift out of 
the river-bed preparatory to floating logs, and cut some 
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timber, and was still in possession, it would seem, from 
April to July, 1832, during which time he cut the trees 
in question. 
This action of trespass can only be maintained where 
the plaintiff is in the actual or constructive possession of ° 
the premises. There is no evidence of actual possession 
on the part of the plaintiff, or of Crumb, in the case, 
The possession is constructive when the property is in 
the custody and occupancy of no one, but rightfully be- 
longs to the plaintiff. In that case the title draws to it 
the possession. The foregoing principles of law have 
been repeatedly asserted by this court. Cochran », 
Whitesides, 34 Mo. 418: Wore v. Perry, 61 Mo. 174; 
Reed v. Price, 30 Mo. 446: Ware cv. Johnson, 55 Mo. 
502. In Walts ¢. Loomis, 81 Mo. 237, it was held that 
the plaintiff, he having the equitable title and the prior 
possession, might maintain trespass. If the defendant 
was in the possession of these lands from which the trees 
were taken under his contract for purchase, the plaintiff 
cannot maintain this action. If it is contended that the 
defendant had abandoned the contract and possession 
thereunder before the alleged trespass, then those facts 
should have been made a condition to the plaintiff's re- 
’ covery in the instructions. The contract of purchase 
should have been received in evidence, and also the cor- 
respondence with respect thereto. The defendant may 
show what he did by way of taking and continuing pos- 
session. The evidence tending to show a parol permis- 
sion to take possession was properly admitted. The sale 
of these lands by Bollinger county appears to have been 
made subsequent to the alleged trespass, and we do not 
see that the purchase of the lands by plaintiff at that 
sale can affect this case. 

It is evident the case was tried on a wrong theory, 
and the judgment is reversed and the cause remanded. 
This result also disposes of the writ of error. All 
concur. 
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Tur STATE ex rel. HeYE v. Tue St. Lours Court or 
APPEALS, 


Constitution : APPEAL TO ST. LOUIS COURT OF APPEALS: AMOUNT IN 
DISPUTE : JURISDICTION. The relatrix brought suit on a penal bond 
in the sum of twenty-seven hundred dollars, and judgment was 
rendered for her for said sum, with execution for twenty-two hun- 
dred dollars, the amount of damages recovered by relatrix for the 
breach of the bond, and the defendant appealed to the St. Louis 
court of appeals. Held, that the amount in dispute on the appeal 
was twenty-two hundred dollars, the amount of dimages recov- 
ered for the breach of the bond, and that the St. Louis court of 
appeals, and not the Supreme Court, therefore, had jurisdiction of 
the appeal. 


Mandamus. 
Prenemprory Writ AWARDED. 
A. k. Taylor and W. C. Jones for relatrix. 


The constitution allows an appeal to the Supreme 
Court ‘in all cases where the amount in dispute, exclu- 
sive of costs, exceeds the sum of two thousand and five 
hundred dollars.’’ Const., art. 6, sec. 12. The ‘‘amount 
in dispute,’’ means the amount of money that it would 
take to settle the dispute, which is $2199,%9,, the amount 
of the judgment recovered in the cause. Mosher v. 
Shear, 100 Ill. 469; Gray ov. Blanchard, 7 Otto, 564; 
Tuntsman v0. Bank, 10 Otto, 6. The amount recovered 
being less than twenty-five hundred dollars, the court of 
appeals has jurisdiction of the cause. 


Nuthan Frank for respondent. 


The amount in dispute exceeds twenty-five hundred 
dollars. Page v. Butler, 15 Mo. 73. Inactions on bonds 
the judgment is always for the penalty. State v. Rug- 
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gles, 20 Mo. 99; State o. Sandusky, 46 Mo. 377; State 
0. Cooper, 79 Mo. 464. The damages laid in the petition 
constitute the test of the jurisdiction. W//son v. Daniel, 
4 Dal. 401; U/. S. ». McDowell, 4 Cranch, 310; Hunt », 
Hopkins, 66 Mo. 98; Gray »v. Blanchard, 7 Otto, 564; 
Dashiell ». Slingerland, 60 Cal. 658. 


Norton, J.—This is a proceeding by mandamus toe 
compel the St. Louis court of appeals to proceed to hear 
and determine a certain cause pending in said court, on 
the appeal of defendant in said cause from a judgment 
of the circuit court of the city of St. Louis. It appears 
from the record that the relatrix instituted a suit in said 
circuit court on a penal bond, in the sum of twenty-seven 
hundred dollars; that her damages were assessed at the 
sum of twenty-two hundred dollars, and that judgment 
was rendered for twenty-seven hundred dollars, the 
amount of the penalty, and also judgment awarding ex- 
ecution for twenty-two hundred dollars, the amount of 
damages recovered by relatrix for breach of the bond. 
From this judgment the defendant appealed to the St. 
Louis court of appeals, and upon the refusal of said 
court to proceed to hear the cause on the ground that it 
had no jurisdiction, the present proceeding was begun, 
and the only question presented for determination is, 
whether or not said court has final appellate jurisdiction 
of the cause. If the amount in dispute, exelusive of 
costs, exceeds twenty-five hundred dollars, then said 
court has no jurisdiction ; and if such amount equals, 
or is less than twenty-five hundred dollars, then it has 
final appellate jurisdiction. 

It is contended on behalf of respondent that, al- 
though the relatrix is only entitled to receive on the 
jadgment appealed from, the sum of twenty-two hun- 
dred dollars, that nevertheless, inasmuch as the judg- 
ment was rendered for twenty-seven hundred dollars; 
the penalty of the bond, that said sum is the amount in 
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dispute, and that, therefore, the St. Louis court of ap- 
peals has no jurisdiction to hear the cause on the appeal 
of defendant. In support of this view we have been 
cited to R. S., sec. 570; to the cases of State vo. Rugeales, 
20 Mo. 99; State ». Cooper, 79 Mo. 464; St. Lowis, ete., 
». Fox, 15 Mo. 73. While it is provided in said section 
570, that in actions on penal bonds, if the plaintiff re- 
cover, the verdict assessing the damages shall be entered 
on the record, and judgment shall be rendered for the 
penalty of the bond, or for the penal sum forfeited, as in 
other actions, together with costs of suit, and with a 
further judgment that the plaintiff have execution for 
the damages so assessed, which damages shall be speci- 
fied in the judgment; and while it has been held in the 
cases of Slute v. Ruggles, and State v. Cooper, supra, 
that in a suit on penal bonds, where a breach has been 
established and damages assessed, a judgment should 
be rendered for the penal sum mentioned in the bond ; 
and while it has been held in the case of SA. Louis ». 
Fox, supra, that in a suit on a penal bond, the jurisdic- 
tion is to be measured and determined by the amount of 
the penalty, it does not follow from all this that if in 
such a suit judgment is rendered for the penalty of the 
bond, as in this case, amounting to twenty-seven hundred 
dollars, and also a judgment awarding execution, as in 
this case, for twenty-two hundred dollars damages recov- 
ered by plaintiff for breach of the bond, that on defend- 
ant’s appeal from such judgment that the amount in 
dispute is not the sum of twenty-two hundred dollars, 
which is all that plaintiff could collect under the judg- 
ment, but the sum of twenty-seven hundred dollars, no 
part of which in excess of twenty-two hundred dollars 
she could collect. But, on the contrary, we are of 
the opinion that on defendant’s appeal, it is only the 
amount specified in the judgment of the court award- 
ing execution. which is brought into dispute, the pay- 
ment of which by defendant would end the dispute and 
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nullify the judgment for the penalty in excess of the 
amount required to be paid. 

The conclusion above expressed is in accord with 
that reached by the Supreme Court of the United States, 
on a like question, in the case of 7’he United States », 
Mc Dowell, 4 Cranch, 316, where it is said the case was 
before the court on error to the district court of Ken. 
tucky, in an action of debt for twenty thousand dollars, 
the penalty of an official bond, given by the defendant 
as marshal of that district for the faithful execution of 
the duties of his office by himself and his securities, 
The defendant pleaded performance generally. The 
United States, in their replication, assigned a special 
breach of the condition of the bond in not paying over 
to the United States the sum of three hundred and 
twenty-eight dollars. The judgment below was against 
the United States, who sued out the present writ of 
error. But the court, without argument, decided that 
it had no jurisdiction, the matter in dispute being of 
less value than two thousand dollars. In the case of 
Gordon v. Ogden, 3 Peters, 333, Chief Justice Marshall, 
in delivering the opinion, said: ‘‘ This court has juris- 
diction over final judgments and decrees of the circuit 
court, where the matter in dispute exceeds the sum of 
two thousand dollars. The jurisdiction of the court has 
been supposed to depend on the sum or value of the 
matter in dispute in this court, not on that which was in 
dispute in the circuit court. If the writ of error be 
brought by the plaintiff below, then the sum which his 
declaration shows to be due may still be recovered, 
should the judgment for a smaller sum be reversed ; and 
consequently the matter in dispute cannot exceed the 
amount of that judgment. Nothing but that judgment 
is in dispute between the parties.’”’ The case of Anapp 
». Banks, 2 Howard, 73, is to the same effect, in which 
it is said by Justice Story, who delivered the opinion: 
‘‘The amount in controversy is to be decided by the 
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sum in controversy at the time of the judgment, and not 
by any subsequent additions thereto, such as interest. 
The distinction constantly maintained is this: Where 
the plaintiff sues for an amount exceeding two thous- 
and dollars, and the ad damnum exceeds two thousand 
dollars, if, by reason of any erroneous ruling of the 
court below, the plaintiff recovers nothing, or less than 
two thousand dollars there, the sum claimed by the 
plaintiff is the sum in controversy, for which a writ of 
error will lie. But if a verdict is given against the de- 
fendant fora less sum than two thousand dollars, and 
judgment passes against him accordingly, then it is 
obvious that there is, on the part of the defendant, 
nothing in controversy beyond\the sum for which the 
judgment is given, and consequently he is not entitled 
to any writ of error.” 

So in case of Gray v. Blanchard, 97 U.S8., p. 564, it 
is said: ‘*‘ While in the absence of anything to the con- 
trary, the prayer for judgment by the plaintiff, in his 
declaration or complaint, upon a demand for money 
only, or by the defendant, in his counter-claim, or set- 
off, will be taken as indicating the amount in dispute, 
yet if the actual amount in dispute does otherwise 
appear in the record, reference may be had to that for 
the purpose of determining our jurisdiction.” 

We are disposed to adopt the rule announced in the 
cases cited, it being founded on sound reasoning, and 
applying it to the case in hand, we must hold that 
while there is a formal judgment for twenty-seven hun- 
dred dollars, the penalty of the bond, the real and only 
judgment enforceable against defendant, is the judgment 
awarding execution for twenty-two hundred dollars 
damages recovered by relatrix, and that on defendant’s 
appeal to the St. Louis court of appeals, the amount in 
dispute is the sum of twenty-two hundred dollars, and 
the cause is, therefore, within the final appellate juris- 
diction of said court. 
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For the reasons given, the demurrer to respondent's 
return is overruled, and a peremptory writ of mandamus 
is hereby awarded. All concur, 


Ritrer v. THe First Nartownat, Bank oF SPRING 
FIELD, Appellant. 


1. Practice: EVIDENCE. It is error to admit incompetent testimony 
which has a tendency to corroborate a party in an immaterial and 
unimportant particular and to draw away the minds of the jurors 
from the point in issue. 





EXCLUSION OF EVIDENCE: REMARKS OF COUNSEL. Coun- 
sei should not be permitted, over objection of the opposite party, 
to comment upon excluded testimony in argument to the jury and 
to treat it as evidence in the case; and it is error, in such case, 
for the court to fail to rebuke counsel, and, at the request of the 
injured party, to again, in writing, exclude such testimony from 
the jury. 


Appeal from Greene Circuit Court.—Hon. W. F, 
GEIGER, Judge. 


REVERSED. 
James R. Vaughan for appellant. 
Goode & Cravens for respondent. 


(1) The evidence of Martin was admissible in chief 
as part of the ves gesta. Tompkins v. Saltmarsh, 14 
Serg. and Rawle, 275; Boyden v. Moore, 11 Pick. 362; 
Harriman v. Stowe, 57 Mo. 93; Ross v. Bank, 15 Am, 
Dec. 669. (2) Martin’s evidence was certainly admissi- 
ble, being drawn out on cross-examination, and should 
not have been excluded, (3) Whether it was admissible 
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at all or not, the comments of an attorney upon it in the 
opening argument afford no grounds for a reversal of 
the case. (4) It was not reversible error to allow Mar- 
tin to testify that he came to town with Ritter on the 
twenty-third of December. The admission of irrelevant 
testimony which could have worked no injury will be 
disregarded. Blair 0. Corby, 23 Mo. 480; Picker ov. 
Haidorn, 30 Mo. 90. 


Surrwoop, J.—Plaintiff brought this action for the 
sum of two hundred dollars, alleged by him to have 
been deposited with the defendant corporation. The an- 
swer was a general denial. There was testimony on be- 
half of plaintiff tending to support the allegations of . 
his petition, and testimony on the part of defendant to 
a contrary effect; and from the evidence adduced the 
jury could as well have found in favor of the defendant 
as in favor of plaintiff, and the finding was in favor of 
the latter, 

The instructions given by the court presented the 
mat‘ers i? issue yery fairly to the jury, and thus obviate 
any tiece sity for discussing those instructions which the 
coult re.used, at defendant's instance, to give. But 
there w serror in permitting Martin, a witness for the 
pluintiii, to testify that he came to town with plaintiff 
on Sat irday, the twenty-fourth day of December, 1881. 
But th court refused to let the witness testify the pur- 
pose for which he came to town with plaintiff. The an- 
swer of the witness was in response to the question asked 
by plaintiff ’s counsel, whether witness went to the First 
National Bank with plaintiff for the purpose of drawing 
some money, and required him to state the day of the 
week and the day of the month, and whether the bank 
was closed. Defendant's counsel objected to any answer 
at all being given to the question. The court should 
have refused to let the witness answer any portion of the 
question. It was clearly incompetent and could have 
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but the tendency to corroborate the testimony of plain- 
tiff in an immaterial and unimportant particular, to-wit, 
whether he and the witness went to town and to the 
bank ona certain day, and to draw away the minds of 
the jurors from the point in issue. 1 Greenleaf’s Evi- 
dence, section 52; Slate v. Brassfield, 81 Mo. 151. 

In addition to the above, counsel for plaintiff, in his 
opening argument, was permitted by the court, over the 
objection of defendant's counsel, to comment before the 
jury on the testimony of Martin as to plaintiff’s state- 
ment to him, on the twenty-third of December, 1881, 
that he, plaintiff, had dropped two hundred dollars in 
defendant's bank and would let him have some of that, 
This testimony had been excluded by the court at the 
time it was given. But, notwithstanding this exclusion, 
plaintiff ’s counsel was permitted, without rebuke from 
the court, to comment on the excluded evidence and say 
to the jury that it was ‘‘ strong testimony for plaintiff.” 
The court should thereupon have rebuked counsel, and 
should then and there, in writing, as was requested by 
defendant's counsel, have again excluded the testimony 
of Martin from the jury. This action of the court, in 
failing to rebuke plaintiff's counsel, could but have been 
regarded by the jury as giving sanction to the statement 
of counsel that the evidence, which had been excluded, 
was still evidence for their consideration. State », 
Rothschild, 68 Mo. 52; State v. Jaeger, 66 Mo. 173. 

This court, while permitting great freedom to coun- 
sel in addressing juries (Slate v. Hmory, 79 Mo. 461), has 
always frowned upon any attempt to mislead them by 
stating that certain material facts were in evidence when 
this was not the case. Slate v. Lee, 66 Mo. 165. Quite 
recently a similar course of conduct on the part of coun- 
sel was pointedly condemned by Norton, J., speaking 
for the court, in the case of Stule vo. Durham, 82 ido. 
67. 

, In the present instance, the improper course pur 
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sued by counsel in this regard may have turned the scale 
in plaintiff’s favor, as the evidence in his behalf was 
scarcely so strong as that on behalf of defendant; in- 
deed, it may be said, considering the circumstances of 
the case, the habits of the bank and its employes, etc., 
its keeping books which show no deposit in plaintiff’s 
favor, that the testimony seems to preponderate in favor 
of the defendant. 

For the errors aforesaid the judgment is reversed 
and the cause remanded. Henry, C. J., and Ray, J. 
concur; Norton and Black, JJ., concur in that portion 
of the opinion which relates to the remarks of-coun- 
sel. 


ToLnADAY, Appellant, v. LANG¥ForD. 


1. Partition: JUDGMENT: ESTOPPEL, A judgment in partition estab 
lishes the title to the land which is the subject of the partition suit- 
and in an action of ejectment upon an adverse possession or an ad- 
verse title, existing at the date of the pariition, it is final and con 
clusive upon all parties to the record. 


2. $ $ . A party toa partition suit cannot recover 
the partition premises upon a title acquired by him during the pen- 
dency of the partition proceeding and prior to the final decree 
therein. 





Appeal from St. Louis Court of Appeals. 
AFFIRMED. 
George A. Castleman for appellant. 


(1) The deed of Castello, sheriff, to James M. Hughes 
and others, parties to this cause, prior to suit in parti- 
tion, could not establish an “ outstanding title,” and fur- 
Vou. 87—8 
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nished no defence in the cause; besides that deed wag 
subse juent to deed of trust made by Sigerson. (2) If 
there was any duty to set up, in the partition cause, the 
title acquired by Holladay, subsequent to the decree in 
that cause, then it was more the duty of Tracy, as he 
was plaintiff in the cause, and he cannot invoke his own 
mission as an estoppel against other parties. (3) While 
it may be admitted that all parties to the record in the 
partition cause are concluded by the adjudication of the 
title upon that date, they are not concluded upon a title 
subsequently acquired and in no way in conflict with it. 
(4) As g@ party in interest and to the cause, Travy must 
have known the state of this title; and, even if he were 
not a party to the suit, Holladay had, by recording the 
deed to himself, notified Tracy of his exclusive title to 
lot number forty. The statutes make the filing and re- 
cording notice to the world, and Tracy will not be heard 
to say that he was ignorant of the title. R.S., sec. 679, 
For ‘‘to enable a man to set up title by estoppel, the 
party must have been ignorant of the true state of the 
title at the time he took it, or been without means of as- 
certaining it by reference to records.’’ Herman's Law of 
Estoppel, sec. 422; Wood v. Griffin, 46 N. H. 237; Gore 
o. White, 20 Wis. 430; Hill v. EHpley, 31 Pa. 334, 
** When a title has been once duly recorded no responsi- 
bility will arise from a failure to take further steps to 
warp. subsequent purchasers who may fairly be presumed 
to have taken the means pointed out by law and acquired 
all the knowledge which it is important for them to 
have.’”? Herman’s Law of Estoppel, sec. 427; Fisher 0. 
Waserman, 11 Ohio, 542; Anauf'v. Thompson, 16 Pa. 
357; J/ill v. Epley, 31 Pa. 331. (5) The sheriff conveyed 
in his deed ‘‘all the right, title and interest” of the 
parties to Tracy ; but the sheriff was acting under the 
judgment of partition, and wasexecuting it. This decree 
was his power and indicated what he was to sell, 7. e., the 
estate held in trust by William:-M. Hughes for himself 
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and other washes, He oonka not sell more than he was 
empowered to sell. (6) At the date of the decree, the 
original deed of trust made by Sigerson was only a lien 
upon the property. The parties to it need not have been 
and were not parties to the cause, J//u/l v. Lyon, 27 Mo. 
570. (7) Title acquired under the deed of trust subse- 
quent to the decree in partition is good even in favor of a 
party to that cause. Watson ov. Priest, 9 Mo. App. 264. 





EB. T. Farish for respondent. 


(1) There is no error in the record. (2) The motion 
for a new trial raises no objections which can be con- 
sidered by this court. The only ground specified in the 
motion is that the court erred in construing the law; by 
it the error complained of is not indicated ; the objection 
is too vague and indefinite. It would seem that the ap- 
pellant objected to some ruling of the court in regard to 
the sufficiency of the advertisement of notice of fore- > 
closure of deed of trust, but the record shows that the 
objection of the defendant was overruled and the deed 
admitted in evidence. So that this court is left at last to 
conjecture as to what was the ground of the decision of 
the court below. (3) But if the proceedings of the court 
below were subject to attack, and this court will look 
into the record to find support for the judgment, it is ag 
easy matter to sustain the action of the court in givinn 
judgment for the defendant. The plaintiff was a party 
to the partition proceeding, in which there was a 
final decree and order of distribution in April, 1873. 
The plaintiff too’s his portion of the proceeds of said sale, 
including a portion of the money paid for this very prop- 
erty by his co-tenant, John H. Tracy, the lessor of the 
defenlant in this case, and by such act is estopped to 
assert outstanding or adverse title. W. S8., sec. 39, 
p. 971; Herman on Estoppel, 419; "reeman on Judg- 
ments, sec. 304; Sinderson v. Balance, 2 Jones Eq. 323; 
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Ryder v. Rubber Co., 4 Bosw. 16); McCormick ». MeMur- 
trie, 4 Wall. 192; Carrv. Wallace, 7 Wall. 394; Garner 
vo. Bird, 57 Barb. 277; 14 Serg’t & R. 27; Moody vr. Van 
Dyke, 4 Bum. 31; Bell v. Hines, 1 Serg’'t & R. 43, 
(4) The partition suit was pending in court some four 
years after Holladay’s claim of title accrued under the 
foreclosure of the Sigerson deed of trust. The judgment 
in partition settled and established the title to the land 
and excluded the assertion by any party to the record of 
any title acquired prior to the final judgment in parti- 
tion. Jones v. Shanton, 11 Mo. 433; Forder v. Davis, 
33 Mo. 107; Pentz v. Kuester, 41 Mo. 447; Parkinson ov. 
Caplinger, 65 Mo. 292; Durham v. Durham, 34 Mo. 
447; McMurtry v. Glasscock, 20 Mo. 432. 


Norron, J.—This is a snit in ejectment, begun in the 
circuit court of St. Louis county in 1877 to recover a 
parcel of landin the subdivision of the common of Car- 
rondelet, south of the river Des Peres, of 39-98 arpens, 
known as lot forty of said subdivision. On the trial de- 
fendant had judgment which, on plaintiff’s appeal, was 
affirmed by the St. Louis court of appeals, and from which 
plaintiff appeals to this court. On the trial it was agreed 
that defendant was in the possession of the land sued for 
as the lessee of John H. Tracy ; that on the twenty-eighth 
of March, 1857, John Sigerson was seized in fee-simple 
of the land in controversy. 

The plaintiff put in evidence a deed of trust executed 
by Sigerson the twenty-eighth of March, 1857, conveyiag 
among other property, the lotin controversy to secure the 
payment ofa note for five thousind dollars. Default having 
been made in the payment of said note, the trustee, Wil- 
liams. on the thirtieth of November, 1869, sold the said 
lot to the plaintiff, Jess» Holladay, and executed and 
delivered to him a deed for the same which was duly re- 
corded on the sixth of December, 1859. 

The defendant, in support of her title, put in evi- 
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dence the record and proceedings in a partition suit in 
the circuit court of St. Louis county, in which Emma 
Sanderson and other new plaintiffs and the plaintiff in 
this suit, Jesse Holladay, and others were defendants, 
from which it appeared that in the petition for partition 
it was alleged that James M. Hughes held the title to 
the property therein described, among which was included 
the property sought to be recovered in this suit, to the 
following uses and trusts, viz.: To his own use four- 
fifteenths, to use of George B. Sanderson four-fifteenths, 
to use of Thomas Marshall four-fifteenths, to use of Jesse 
Holladay three-fifteenths; and that Holladay, in the 
answer filed by him, admitted that the legal title was in 
Hughes as avered in the petition, and alleging that he 
was the owner of an undivided one-fifth of said:‘lands. It 
also appeared from the record in said exuse that on the 
second of May, 1863, the court found that Hughes was 
seized in fee of the property described in the petition, to 
the uses and trusts stated in the petition, and decreed 
partition accordingly and appointed commissioners to 
make the partition according to the rights of the parties 
as adjudged. 

It further appears that the commissioners made re- 
port, which was set aside, and on the twenty-fourth of 
December, 1872, a renewed order was male for the sale 
of the land, in pursuance of which it was sold by the 
sheriff, at which sale a large proportion of the property 
was purchased by Holladay and a large portion purchased 
by John H. Tracy, including lots sixty-one and sixty- 
two; that the sheriff made report of sale,” which was on 
the twentieth day of February, 1873, approved by consent 
of parties, and the sheriff was directed to make deeds, 
and after paying costs to pay over the balance of the 
proceeds to the parties entitled. It further appears that 
on the seventh of April, 1873, a final decree and order of 
distribution was made, by which there was decreed to be 
paid Holladay the sum of $3,508.79 for his share of three- 
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fifteenths of the proceeds of the land sold. Defendant 
also put in evidence the deed of the sheriff conveying to 
Tracy the said land purchased by him, and, also, a lease 
from said Tracy to defendant. The cause was submitted 
on the above state of facts without any instructions 
having been asked or given, and judgment was rendered 
for defendant, from which plaintiff appealed to the St. 
Louis court, where the judgment was affirmed, and from 
which the plaintiff has appealed to this court. 

Under the facts in evidence we cannot see how any 
other judgment could have been rendered than the one 
which was rendered. The title acquired by Holladay in 
1869, and upon which reliance is placed for recovery of the 
land in question, was acquired while the proceedings in 
the partition suit were in progress, and more than three 
years prior to the order of sale made in 1872, or nearly 
four years prior to final order of distribution, made in 
April, 1873, under which he was entitled to receive three- 
fifteenths of the price paid by Tracy for the land in con- 
troversy. The participation of Holladay in the partition 
proceedings ; his assertion in his answer that the title in 
fee to the land in suit was in Hughes in trust for himself 
and others; his receipt of his proportion of the proceeds 
of the sale, according to the doctrine announced by Her- 
man on Estoppel, 419, and Freeman on Judgments, sec- 
tion 394, estops him from setting up the title acquired by 
him in 1869, it having been acquired more than three 
years prior to the order of sale. 

Besides this, under section 3376, Revised Statutes, 
the deed made by the sheriff to Tracy is a bar against all 
persons interested in the partition proceedings, who were 
made parties to it, and against all other persons claiming 
under them, or either of them. In the case of Forder ». 
Davis, 33 Mo. 108, it was held that a judgment in par- 
tition establishes the title to the land which is the subject 
of partition, and in an action of ejectment upon an ad- 
verse possession or an adverse title existing at the date 
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of the partition it is final and conclusive upon all parties 
to the record, and in the cases of Durham ». Darby, 
Adm’r, etc., 34 Mo. 447, and Parkinson v. Caplinger, 65 
Mo. 232, it is held that a judgment that partition be 
made is only interlocutory, and that the final judgment 
is the order of the court confirming the report of the 
commissioners or directing a sale of the property. Inas- 
much, therefore, as the adverse title relied upon by Hol- 
laday was acquired by him in 1869, during the pendency 
of the partition proceedings and prior to the final decree 
or order of sale made in 1872, and was not set up by him 
before said final judgment under the ruling of this court 
in the case of Forder vo. Davis, supra, he cannot now be 
heard to set ik up as against the purchaser at the parti- 
tionsale. Judgment affirmed, in which all cone:tr. 


Tue State, Appellant, v. GREEN. 


1. Criminal Law : COUNTY COLLECTOR : COLLECTING ILLEGAL TAXES ? 
STATUTE. Prosecutions against « county collector for collecting 
illegal taxes must be founded on Revised Statutes, section 1487, 
which makes it a misdemeanor for a collector to unlawfully collect 
ta~: vhen none are due, or to unlawfully and wilfully exact and 
dem d more than are so due. 





2. : : STATUTE. Such prosecutions cannot be instituted 
under Re ‘vised Statutes, section 1335, for obtaining money under 
false pretenses, nor under Revised Statutes, section 1561, for obtain- 
ing money by use of a cheat, deception, false statement, etc. 


8. Statutes, Construction of: sprciaL Law. A special statute, 
applicable to a particular subject, if inconsistent with a general 
law in relation thereto, will prevail over the latter. 





4 $ . It isa well settled rule in the construction of 
statutes that a latrr statute which is general and afiirmative does 
not abrogate a former one which is particular and special, unless 
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negative words are used in the former or the two acts are irrecon- 
cilably repugnant. 


Appeal from Lafayette Criminal Court.—Hon. Joun 
E. RyLanp, Judge. 


AFFIRMED. 
B. G. Boone, Attorney General, for the state. 


(1) The first count in the indictment contains the 
necessury allegation to render it sufficient under Re- 
vised Statutes, section 1335. Slate vo. Davis, 7 Mo. 
467 ; Slate v. Anderson, 81 Mo. 73; State v. Madden, 81 
Mo. 421. (2) The gravamen of the offence consists in 
obtaining money or property by false pretenses. It is 
jmmaterial whether the party defrauded was the oWner 
of the property on’ which he paid taxes. The indict- 
ment alleges that he was the owner of the mony parted 
with through the false pretense of defendant an1 that 
is sufficient. It is not necessary that all the details of 
the fraud should be stated. 2 Crim. Law Mag. 569, 
(3) The form of the indictm>-nt for false pretenses under 
said section 1561, as presented by the second count, has 
been repeatedly approved by this court. Stale v. Fan- 
cher, 71 Mo. 469; Slate vo. Connelly, 73 Mo. 235; State 
». Porter. 7) Mo. 171: S‘ate v. Norton, 76 Mo. 180; 
State o. Williams, 77 Mo. 310; Slafe ov. Dennis, 80 Mo. 
589. 


Peat & Yeager for respondent. 


(1) Every statute should be construed with refer- 
ence to the state of the law when it went into effect. 
Sedgwick on Statutes, 124, 125. (2) All laws should be 
construed in favor of the liberty and security of the 
citizen. Potter’s Dwarris, 49, 247, 245, and note; 
Wharton's Crim. Law, sec. 12. (3) Penal statutes should 
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be strictly construed and statutes creating crimes should 
not be extended by judicial construction to offences not 
plainly and unmistakably within their terms, Sedg- 
wick on Statutes, 324, 325, 326; United States v. Mor- 
ris, 14 Pet. 694; United States v. Whitterberger, 5 
Wheat. 76; United States v. Clayton, 2 Dillon, 219; 
United S’ates v. Reese, 8 Cent. Law Jour. 453; United 
States v. Whiltier, 7 Cent. Law Jour. 51. (4) Upon all 
statutes such a construction should be placed as that 
one clause or section shall not frustrate or destroy an- 
other. Potter's Dwarris, 271, 188, 189; Pac. Ry. Co. 2. 
Yass Co., 53 Mo. 1. (5) When the law descends to par- 
ticulars, such mere special provisions must be under- 
stood as exceptions to any general provisions or general 
statutes enacted to the contrary. The special provisions 
must govern, rather than the general; and special pro- 
visions are not repealed by a subsequent general statute, 
unless specially provided for. Potter’s Dwarris, 272, 
273 ; Bishop’s Crim. Law., sec. 78; Bishop on Stat. Crimes, 
126; Pelt v. Pelt, 19 Wis. 193; Oltawa v. Lasalle, 12 
Ill. 339; Rounds o. Waymart, 81 Pa. St. 397; Long ». 
Gulp, 14 Kas. 412; State v. Slurgess, 10 Or, 58; Me Vey 
o. Me Vey, 51 Mo. 406; Stale vr. Binder, 38 Mo. 453; 
State ». Clark, 54 Mo. 17; State o. McDonald, 38 Mo. 
§29; Slate v. De Bar, 58 Mo. 395. 


Norton, J.—This case is before us on the appeal of 
the state from the judgment of the criminal court of 
Lafayette county in sustaining a demurrer to the indict- 
ment preferred against defendant. The indictment con- 
tains two counts, in the first of which the defendant, as 
collector of Jackson county, is charged with obtaining 
money by false pretenses ; and in the second of which, 
defendant, as collector, is charged with obtaining money 
‘“‘by means and by use of a cheat, a deception, a false 
and fraudulent statement, and a false instrument and 
paper writing.’ The first count is based on section 
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1335, Revised Statutes, and the second is based on see- 
tion 1561, Revised Statutes. In both counts defendant is 
charged ‘‘ with then and there being the duly elected 
and qualified collector within and for Jackson county, 
and being then and there in the execution of the fune- 
tions of collector of the revenue as aforesaid by collect- 
ing and receiving the taxes levied and due upon the 
taxable personal and real property being situated in 
said county, for the various purposes for which the 
same was liable for the year 1881, and did then and 
there feloniously and designedly obtain from W. ¢, 
Duvall two hundred and fifty-seven dollars and sixty- 
three cents.’’ The false pretense set‘out in the first count 
was a tax receipt. The ‘‘cheat, deception, fraudulent 
statement, false instrument and paper writing,”’ charged 
in the second count as the means used to obtain the 
money, are not specifically set out. 

It is clear, we think, from the indictment that the 
defendant is proceeded against in both counts for havy- 
ing, as collector of the revenye, collected from Duvalt 
as taxes the sum of two hundred and fifty-seven dollars 
and sixty-three cents in excess of what was due and 
payable, and the only question which the demurrer pre- 
sents is whether such an offence is to be prosecuted as a 
felony under section 1335, Revised Statutes, making ita 
felony to obtain money or property under false pre- 
tenses, or under section 1651, Revised Statutes, making 
it a felony to obtain money or property by any trick or 
deception commonly called ‘‘ the confidence game,” or 
whether such an offence is to be prosecuted as a mis- 
demeanor under section 1487, Revised Statutes, which 
provides that every collector of the revenue who shall 
unlawfully collect taxes when none are due and shall 
wilfully or unlawfully exact or demand more than is 
due shall on conviction be adjudged guilty of a mis- 
demeanor. 

Section 1335, Revised Statutes, which makes it & 
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felony for obtaining money or property by false pre- 
tenses has been on the statutes of the state in substan- 
tially the same form since 1825. In 1843 the legislature 
‘ first passed the act making it a misdemeanor to collect, 
exact or demand illegal taxes. This act has remained 
the law ever since, and appears in the Revised Statutes 
of 1879 as section 1487. Inasmuch as section 1487 
specially applies to the offence of collecting taxes when 
none are due, or exacting or demanding more than is 
due, making it a misdemeanor, is inconsistent with the 
general law, section 1335, Revised Statutes, which 
makes the offence of obtaining money by false pretenses 
a felony, section 1487 must govern in this case, it hav- 
ing been held as a proper canon of construction in the 
case of Slate v. DeBar, 58 Mo. 395, that if a special pro- 
vision applicable to a particular object be inconsistent 
with a general law the former will prevail. 

Neither can the offence charged against defendant 
be prosecuted under section 1561, which was first en- 
acted by the legislature in 1879, for the reason that ét is 
a well settled rule of construction that a later statute 
which is general and affirmative does not abrogate a 
former one which is particular, unless negative words 
are used or the two acts are irreconcilably repugnant. 
A statute can only be repealed, either by express provis- 
ion or by necessary implication, and to justify a repeal 
by implication there should be such a repugnancy in the 
new law as to lead to the conclusion that the later law 
abrogated or was intended to abrogate the former. 
Railroad Co. v. Cass Co., 53 Mo. 17; Me Vey v. Me Vey, 
51 Mo. 406. That it was not the intention by section 
1561 to abrogate section 1487 we think clear, but on the 
contrary it was intended by it to supply a lack in the 
law for the punishment of obtaining money or property 
by what was known and called ‘‘confidence games.” 
This, we think, is made manifest by the fourth section of 
the act of 1879 which declares that: ‘‘An emergency 
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having arisen by reason that offences of this kind are of 
daily occurrence within the borders of this state, and 
there being no provision of law covering the offences ag 
stated in the above act by which the perpetrators can be 
brought to justice, it is hereby declared that this act 
shall take effect and be in force from and after its pas. 
sage.’’ Acts 1879, p. 89. 

We are of the opinion for the reasons given that the 
demurrer was properly sustained, and the judgment is 
hereby affirmed, in which all concur, except Judge 
Henry, who dissents. 

































CraNE v. THE Missourr Paciric RAILWAY Company, 
Appe ule nt, 


1. Pleading. A plaintiff need aie allege in his petition what he is 
bound to prove to make out his prima facie case. 


2. Master and Servant: NEGLIGENCE: PLEADING. In an action by 
a servant against the master for negligence in furnishing improper 
appliances for the servant's use in his work, whereby he was in. 
jured, the petition need not aver either that plaintiff did not know, 
or could not have known, by the exercise of ordinary care, the dan- 
gerous and defective construction of the appliance. 





8. : : . Butin such action the petition must charge 
that the master either knew, or might have known, of the danger. 
ous and defective construction of the appliance, or it must contain 
an equivalent averment. 





4. : : . An allegation that the defendant negli- 
geatly furnished an appliance which was defective and unsafe, is 
an equivalent averment, and is sufficient. 


5. Evidence: notoriety. Proof of the notoriety of a fact is com- 
petent to show notice or knowledge of it by another. 


6. : . Evidence to show thata car used by the defendant, 
a railroad, and known as the Baldwin locomotive car, because of 
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its dangerous character, had been abandoned by the defendant, 
and by railroads generally, is competent to show knowledge, on the 
part of defendant, of such dangerous character of the car. 


Negligence: FURNISHING SERVANT WITH DANGEROUS APPLIANCE. 
The evidence in this case tended to show that the coupling of a 
Baldwin locomotive car toa car of defendant, in consequence of 
the peculiar and unusual construction of the drawheads of the 
former, was extra hazardous, dangerous and unsafe; that to those 
acquainted with the Baldwin locomotive cars they were known as 
“man killers;” that plaintiff was directed, on a dark night, to 
couple one of these cars to one of defendant's; that he had never 
before made this coupling, and he had no knowledge of the dan- 
gerous, unsafe and unusual construction of the drawhead of the 
Baldwin locomotive car; that while, from the light of his lantern, 
he could see the place for the drawhead to enter, it did not apprise 
him of the dangerous character of the blocks attached tothe draw- 
head, which caused his arm to be caught and crushed while 
attempting to put ia the pin to effect the coupling. Held, that the 
trial court properly overruled defendant's demurrer to the evi- 
dence. 


Appeal from Pettis Circuit Court.—Hon. Jno. P. 
SrroTuER, Judge. 


AFFIRMED. 


W.S. Shirk and 7. G. Portis for appellant. 


(1) Plaintiff’s petition does not state facts sufficient 


to constitute a canse of action. Hulett». Railroad Co., 
67 Mo. 239; Mich. Central Railroad Co. v. Smithson, 


45 Mich. 212; 7., B. & W. R. R. Co. v. Flanigan, 77 Ml. 


365; Wood on Master and Servant, p. 754, sec. 382; Jd., 
p. 
p. 


791, sec. 414; Thompson on Neg., p. 982, sec. 11; Jd., 
1050, sec. 47; Whart. on Nez. (2 Ed.) sec. 248a; To- 


; ledo, etc., R. R. Co. v. Blak, 88 Ill. 112; Baldwin ». 


Chicago, etc., R. R. Co., 50 Towa, 630; Railroad Co. ». 
Trocsch, 63 Ill. 545; Wonder vo. Railroad Co., 32 Md. 
411; Sherman and Redf. on Neg., p. 115, sec. 87; Zd., p. 


; 128, sec. 99; McGinnis vo. C. S. B. Co., 8 Am. and Eng. 








R. R. Cases, 135; Central R. R. Co. v. Kenny, 64 Ga. 








£90 SUPREME COURT OF MISSOURI, 





a 


Crane v. The Missouri Pacific Railway Co. 
100; Gibson v. P. R. R. Co., 46 Mo. 163; Waldhier », 
H. & St. J. R. R. Co., 71 Mo. 514; Hiliott o. St. L., I. 
M. & 8S. R. R. Co., 67 Mo. 272; Scott et al. v. Robards, 
67 Mo. 239; Jones v. Tuller, 38 Mo. 356; Current v. Mo, 
Pac. R. R. Co., 86 Mo. 62. (2) The defendant's instruc. 
tion offered at the close of plaintiff’s case should have 
been given. (@) Because the petition does not state facts 
sufficient to constitute a cause of action, and is fatally 
defective. () Because the plaintiff’s evidence failed to 
establish a cause of action against defendant. Authori- 
ties cited, supra. (c) Because plaintiff’s evidence clearly 
shows that he was guilty of contributory negligence, 
which was the direct cause of his injury. Wood on 
Master and Servant, p. 746, sec. 372; Jd., p. 754, see. 
882; Harlan v. St. L., K. Co& N. R. R. Co., 64 Mo. 
430; Fleecher v. A. & P. R. R. Co., 64 Mo. 454; Powell 
». Mo. Pac. R. R. Co., 76 Mo. 80, and authorities cited, 
supra. (3) The court erred in permitting the plaintiff's 
witnesses to testify, against the objections of defendant, 
as to changes made in the construction of the ‘‘ Baldwin 
locomotive cars,’’ use of same, etc., subsequent to the 
plaintiff’s injury. (4) The couyt erred in giving plain- 
tiff’s instructions; they do not embody correct proposi- 
tions of law, and if they did, are not authorized by the 
pleadings or justified by the evidence. 








W. W. Snoddy for respondent. 


(1) The petition is substantially good, and states a 
good cause of action at common law, as will be seen by 
the court upon an inspection. It does show that the re- 
spondent did not know the danger in the car described, 
and that the appellant did know, and could have known, 
by the exercise of reasonable diligence. The petition is 
certainly good after verdict that every fact was proven 
necessary to sustain it, although the same may not have 
been technically set forth in the petition. R. S8., sec 
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3882; Bowie v. Kansas City, 51 Mo. 454; Cowles o. 
Richmond, etc., R. R. Co., 12 Cent. Law Jour. 546. All 
the instructions in the cause show that the instructions 
and evidence were in harmony with the petition. The 
petition showed that an injury had been received by the 
respondent without fault or negligence on his part, on 
account of negligence on the part of the appellant. 
(2) The railroad company was bound to provide safe ma- 
chinery and appliances for its employes. The company, 
according to the evidence, either knew, or should have 
known, of the dangerous character of the appliance by 
which plaintiff was hurt, and is liable for the injuries he 
sustained. Lewis v. Railroad Co., 59 Mo. 495; Harlan 
». Railroad Co., 65 Mo. 22; Couden v. Railroad Co., 78 
Mo. 567; Buesching v. St. Louis Gas Light Co.,73 Mo, 
219; Dowling v. Gerard B. Allen & Co., 74 Mo. 18; 
Swigert v. Railroad Co.,75 Mo. 475; Nagel v. Railroad 
Co., 75 Mo. 653; Cagney v. Railroad Co., 69 Mo. 416. 


Norton, J.—This cause is before us on defendant's 
appeal from a judgment rendered for plaintiff by the cir- 
cuit court of Pettis county, and as the first and principal 
point presented is as to the sufficiency of the petition, 
it is here inserted, and, omitting the formal part of it, it 
is as follows: 

‘Plaintiff, for cause of action against the said de- 
fendant, states that on the said seventeenth day of No- 
vember, 1879, he was in the employ of the defendant, in 
its yards at Sedalia, in said county and state. The du- 
ties of his employment were to ride cars, catch them up, 
couple them, ete., when trains arrived at said yards. 
That on the said seventeenth day of November, 1879, in 
the morning, while making up a freight train, and with- 
out any fault or negligence on his part, in attempting to 
couple together two cars in making up said train, his 
arm was caught in the coupling apparatus and between 
the said two cars, whereby the elbow was crushed and 
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injured, the ulna broken, the flesh and muscles of said 
arm mangled and bruised, causing him great pain and 
agony, and most excruciating suffering for several 
months, causing paralysis of said arm, and permanently 
disabling the same so that he is now, and ever will be, 
unable to use said arm, and was, and is, thereby com- 
pelled to abandon forever his ordinary avocations. 
‘*Plaintiff states that the cause of the injury afore- 
said was the carelessness and negligence of the said de- 
fendant in failing, neglecting and refusing to provide 
plaintiff with safe and proper appliances, and reasonably 
secure and safe appliances and machinery with which to 
perform the duties of his employment. That on the 
occasion of the injury, the defendant, not regarding its 
duties, unlawfully, negligently, and knowingly, required 
plaintiff to couple what was known as a *‘ Baldwin loco- 
motive car,’ toa ‘‘ Missouri Pacific freight car.’ Thatat 
the time plaintiff was required to make the coupling of 
said two cars, said cars, known as the ‘t Baldwin locomo- 
tive cars,’ had generally been abandoned on railroads 
as dangerous to be used and coupled with other cars of 
modern construction, and especially had they long been 
unused in connection with Missouri Pacifie cars, and the 
one used at the time of plaintiff's injury was dangerous 
to the life and limbsof those whose duty it was to couple 
it with a Missouri Pacific car, because of the want of 
drawheads properly constructed, there being no draw- 
heads and timbers, deadwoods, etc., to conform to the 
construction of those on the Missouri Pacifie car, and on 
that account when the two cars came together, plaintiff’s 
arm was caught and injured as aforesaid. Plaintiff state 
that the said injuries were occasioned by reason of the 
negligent, careless and unlawful act of defendant in per- 
mitting and requiring plsiatiff to perform the duties of 
his employment with the dangerous and unsafe and im- 
proper appliances and machinery aforesaid. Wherefore, 
plaintiff says, by reasun of the premises, he was, and is, 
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damaged in the sum of ten thousand dollars, for which 
he asks judgment.” 

I do not understand counsel for appellant as contro- 
yerting that if defendant furnished a car to be coupled 
by plaintiff, which it knew, or might have known, by 
the exercise of ordinary care, was not reasonably safe, 
but was unusually dangerous because of the construe- 
tion of its drawheads, and that plaintiff, without fault 
on his part, and in ignorance of its dangerous character, 
was injured by reason thereof, that he could recover 
damages for such injury. But the coftention is that the 
case stated in the petition does not come within the 
operation of the above principle, and the first specific 
objection made to the petition is that it does not aver 
either that plaintiff did not know, or could not have 
known, by the exercise of ordinary care, the dangerous 
and defective construction of the car, and that for the 


lack of such averment, it is fatally defective. It may be! 


stated as a well recognized rule of pleading, that a plain- 
tiff need only state in his petition what he is bound to 
prove to make out his case, to which rule efficacy was 
given in the case of Slale vo. Edmundson, 64 Mo. 398. 
Shearman and Redfield, in treating of the liability of 
masters to servants, in section 99, page 128, state the 
rule thus: ‘‘In actions brought by servants against their 
masters, the burden of proof as to the master’s knowl- 
edge, or culpability in lacking knowledge of the defect 
which led to the injury, whether in the character of a 
fellow servant, or in the quality of materials used, rests 
upon the plaintiff. But the plaintiff having proved the 
fault of the master in this respect, the burden of prov. 
ing that the plaintiff also knew of such defect, and 
commenced or continued his service with such knowl- 
edge, rests upon the defendant. This fact being proved, 
it is then for theplaintiff to show, if he can, that de- 
fendant induced him to continue the work by promising 
to remedy the defect.’’ 

VoL. 87—38 
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It has been settled in this state since the case of 
Thompson v. VN. M. R. R. Co., 51 Mo. 191, that con.. 
tributory negligence is a matter of defence, and that the 
onus of establishing it is on the defendant, and the rule 
has been reiterated in the late case of Slephens ». City 
of Macon, 83 Mo. 345. If the onus of proving contrib- 
utory negligence or of knowledge on the part of plaintiff 
of defective machinery, rests on the defendant, it would 
be a singular rule of pleading to require a plaintiff to 
aver negatively that he was not guilty of contributory 
negligence, or did not have knowledge of defective ma- 
chinery, neither one of which he would be required to 
prove to make out his case, but which the defendant 
would be required to prove to make out his defence, 
The denial of a negative proposition is the affirmation of 
its opposite, and the general rule is that he who bases a 
right on an affirmative proposition must establish it. 

It is further insisted that the petition is insufficient 
in that it does not aver that defendant either knew, or 
might, by the exercise of ordinary care, have known, the 
defective and dangerous construction of the car that 
plaintiff was required to couple. If the petition con- 
tains no averment equivalent to the one above noted, the 
objection made to its sufficiency would be well taken. 
That it does contain equivalent averments, we think is 
clear. The petition alleges that the cause of the injury 
received by plaintiff without his fault, was the result of 
carelessness and negligence of defendant in failing and 
neglecting to provide him with reasonably safe and 
secure appliances with which to perform duties of his 
employment, and then proceeds to state wherein the 
car he was required to couple was defective. This 
form of pleading is sufficient, and has the sanction of’ 
Bliss on Code Pleading, where, in section 212, in treating 
of the distinction in pleading fraud and negligence, it is 
said: ‘*To charge fraud, it is not enongh to say that 
the party fraudulently procured, or did this or that, or 
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committed frand. They are but conclusions of law ; the 
facts constituting the fraud must be stated. * * * On 
the other hand a general allegation of negligence is 
allowed ; the negligence is the ultimate fact to be pleaded, 
and is not a legal conclusion, as that ‘defendant by,’ 
etc., did run and manage one of their cars in such a 
gross and negligent manner that, ete. ; or, the defendant 
‘while running their locomotive with,’ ete.; ‘negli- 
gently struck,’ etc. The law draws the conclusion in 
both cases, yet we can see that the negligence possesses 
more the elements of fact, than does the fraud.’ See, 
also, Nash’s Plead. and Prac., p. 514, where, it will be 
seen, that the petition in this case comes up to the 
requirements in the form there laid down in this class 
of cases. 

So, in the case of Mack v. St. L., K. CL& NW. R. R. 
Co., 77 Mo. 233, it is held, that in an action founded on 
negligence, it is not necessary for the plaintiff, in his 
petition, to set out the facts constituting the negligence. 
An allegation specifying the act, the doing of which 
caused the injury, and averring generally that it was 
negligently and carelessly done, will suffice. See, also, 
Chubbuck v. I. & St. Joe R. R. Co., 77 Mo. 593. To 
sustain the allegation in the petition that defendant 
negligently furnished a car that was defective and un- 
safe, the plaintiff would be required to prove the fact 
that the car was unsafe; and, also, the fact that defend- 
ant either knew, or by ordinary care, might have known 
of the defect, because without such proof the charge of 
negligence would be unsustained. The charge that de- 
fendant negligently furnished a defective and unsafe car, 
stating wherein it was defective, is as broad as if the 
charge had been that the defendant furnished such car, 
which it either knew, or might have known by due care, 
was defective and unsafe. In either case he would have 
to make the same proof. 

On the trial, evidence was received, over defendant's. 
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objection, tending to show that the Baldwin locomotive 
cars had, because of their being dangerous, been gener- 
ally abandoned, and had also been abandoned by defend- 
ant. One method of establishing notice or knowledge 
of a fact, is by proving the notoriety of the fact and in 
this view of it we think the evidence was competent. At 
the close of plaintiff’s case defendant offered an instruc- 
tion, by way of demurrer, to the evidence which the 
court overruled, and we think properly. There was evi- 
dence tending to show that the coupling of a Baldwin 
locomotive car to a Missouri Pacific car, in consequence 
of the peculiar and unusual construction of the draw- 
heads of said locomotive cars, was extra-hazardous, and 
dangerous and unsafe; that to those acquainted with 
such cars they were known as ‘‘man killers;”’ that 
plaintiff was directed on a dark, misty night, to couple 
one of these cars to a Missouri Pacific car, and that he 
had never coupled one before. He testified that he had 
no knowledge of the dangerous, unsafe and unusual con- 
struction of the drawhead of sail car, never having been 
called on tocouple one of them before ; that while from the 
light of his lantern he cou!d see the place for the draw- 
bar to enter, it did not apprise him of the dangerous 
character of the blocks attached to the drawhead, which 
caused his arm to be caught and crushed while attempt- 
ing to put in the pin to effect the coupling. 

The defendant offered no evidence, and asked no in- 
structions. The court gave several instructions for 
plaintiff, and one of its own motion, to which defendant 
has interposed a general objection in his brief, without 
pointing out wherein they are claimed to be erroneous, 
It is sufficient to say of the instructions given for plain- 
tiff, that they in substance and effect told the jury that 
before they could find for plaintiff they must believe, 
from the evidence, that plaintiff was in the employ of 
defendant, and that without any negligence on his part, 
he was in;ured while coupling a Baldwin locomotive car 
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to a Missouri Pacific car by reason of the want of draw- 
heads on said locomotive car properly constructed, and 
by reason of their being no drawheads, and timbers and 
deadwoods, and to conform to the construction of those 
on the Missouri Pacific, and that coupling such car, in 
consequence thereof, was unsafe and dangerous, all of 
which the defendant knew, or might have known, by the 
exercise of due care, and which plaintiff either did not 
know, or by the exercise of ordinary care, could not 
have known. The court, of its own motion, further 
directed the jury that if they betieved plaintiff’s own 
negligence contributed directly to the injury, he could 
not recover, and in determ‘ning whether he was negligent 
they should consider and determine, from the evidence, 
whether he knew of the danger, or might have known of 
it, and have avoided it by the exercise of ordinary care 
and caution under the circemstances in evidence, and if 
he could have seen the danger and avoided it by the use 
of such care, then he was negligent, and that if such 
negligence contributed to the injury, they would find for 
defendant. 

The instructions fairly put the case to the jury, and 
we find nothing in the record justifying an interference 
with the judgment, which is hereby affirmed. All concur. 


Dunn, Appellant, v. DUNNAKER. 


1. Evidence: IMPEACHING WITNEss. A party introducing a witness 
cannot impeach his testimony, either by general evidence showing 
his bad character for truth, or by proof of statements made out of 
court contradictory of his testimony. 





The above rule does not apply where the party 
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was entrapped into offering the witness, or it was brought about by 
imposition or surprise. 


8. Instructions. Instructions which are ambiguous and misleading 
should not be given. 


Appeal from Jackson Circuit Court.—Hon. F. M, 
Brack, Judge. 


AFFIRMED. 
Alderson & Young for appellant. 


(1) The rejection by the trial court of that portion 
of the deposition of Dr. D. P. Bigger, quoted under the 
assignment of errors, was in itself such error as entitles 
the appellant to a reversal of this cause. In support of 
this proposition we cite an article in 16 Central Law 
Journal, 325, and cases cited, entitled ‘“ Right of a 
Party When His Own Witness has Made Previous Con- 
tradictory Statements.’’ (2) The refusal by the trial 
court of plaintiff’s instructions, quoted under assign- 
ment of errors, was also error sufficient for a reversal 
of this cause. Anthony v. Stinson, 4 Kas. 212; Patter- 
son 0. Boston, 20 Pick. 159; Otlawa Gas Co. ». Graham, 
98 Ill. 73; Head v. Hargrave, 14 Cent. Law Jour. 388; 
Murdock v. Summer, 22 Seel. 158; Estate of Dorband, 
19 Cent. Law Jour. 379; Rose v. Spies, 44 Mo. 20; 
Brehm »v. Great Western R. R., 34 Barb. 256; Rogers 
on Expert Testimony, sec. 37. (3) If plaintiff’s instrue- 
tion is a correct declaration of the law, then the court 
erred in refusing it. That all the instructions given in 
the case were full and fair does not suffice. It isa judi- 
cious and well-settled rule that a litigant is entitled and 
has a right to have the jury instructed upon every point 
of law pertinent to the issue, clearly and pointedly. 
Sackett’s Ins. to Juries, sec. 4; Owen v. Owen, 22 la. 
270 ; Lapish v. Wells, 6 Me. 175; Barnard v. Burton, 
5 Vt. 97; Jared v. Goodlittle, 1 Blackf. 29 ; Douglass ». 
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McAlister, 3 Cr. 298; Gilkey v. Peeler, 22 Tex. 663 ; 
Ridens v. Ridens, 29 Mo. 470; Smith v. Johnson, 13 
Ind. 224; Little ». Boyer, 33 Ohio St. 506; Moody ». 
Davis, 10 Ga. 403; Livingston vo. Maryland Ins. Co., 
7 Cr. 506, 544 ; Thompson on Charging the Jury, sec. 78, 


C. O. Tichenor for respondent. 


(1) By the common law, though a party could con- 
tradict his witness, he could not impeach him either by 
general evidence or by proof of prior contradictory 
statements. By statute of England, if the judge permit, 
such statements may be shown. Whart. on Evid. (2 Ed.) 
sec. 549, note 2. So far as we know, this court has not 
changed the rule laid down in Brown 7. Wood, 19 Mo. 
475, to this effect: If a party calls a witness to prove a 
fact, ‘‘and that witness disappoints him and fails to 
prove it, the party is not precluded from proving the 
fact by another witness, although in so doing he may 
show the first witness guilty of perjury.’’ See, also, 
Chandler v. Fleeman, 50 Mo. 239. Even in the states 
where the extreme doctrine obtains, many things must 
exist before advantage can be taken of it. Even where 
there is a statute giving the power to so contradict, the 
courts hold, -‘it must be kept strictly within the bounds 
of the statute.” Ryerson v. Abington, 102 Mass. The 
tule is born of necessity, to save one from being 
ambushed by a witness upon whom he was justified in 
relying. Hence, before the rule can be invoked, it must 
always appear (@) that he was surprised by the testi- 
mony, 7. ¢., that he believed, either from previous 
statements or from other reasons, that when he called 
him as a witness at the trial, the witness would swear 
for him and not against him. Cra‘g v. Grant, 6 Mich. 
453; Campbell v. State,23 Ala. 77; Com. v. Slarkweather, 
10 Cush. 60; Stearns v. Bank, 58 Pa. 493; People ». 
Safford, 5 Denio, 112; Coulton v. Bx. Co., 56 N. Y. 589. 
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(6) The testimony must surprise him, not from the fact 
that the witness swears he knows nothing as to the 
matter in dispute, but because the testimony destroys 
the case of the party calling him. People v. Jacobs, 49 
Cal. 384. And (c) the party calling him must have been 
guilty of no laches or negligence in the matter. Whart. 
on Evid., sec. 549. (2) The instructions were given on 
all the issues, and this was suflicient. <Afley v. Tolfll, 
77 Mo. 309; Porter v. Harrison, 52 Mo. 527. 


Henry, C. J.—This is a suit against defendant for 
damages for alleged malpractice, in the treatment by 
him, as a physician and surgeon, of plaintiff’s arm 
which had been injured by an accident. The answer 
was a general denial. A trial resulted in a judgment 
in favor of defendant, from which this appeal is pros- 
ecuted. 

In order to prove the case alleged by him, plaintiff 
read as evidence the deposition of Dr. D. P. Bigger, and, 
on defendant's objection, the court excludéd a portion 
of the deposition, in which piaintiff attempted to show 
that the witness, Dr. Bigger, had made statements out 
of court contradictory of his testimony. The court did 
not commit error in excluding that testimony. A party 
introducing a witness, and thereby vouching his veracity, 
cannot impeach his testimony, either by general evi- 
dence showing his bad character for truth, or by evidence 
of statements made by him out of court, contradictory 
of his testimony at the trial. 1 Greenleaf’s Evid., sec. 
442. Proof of such contradictory statements could not 
be allowed as evidence of their truth, and could, there- 
fore, be offered or received for no other purpose than to 
destroy the credit of the witness. Authorities to the 
contrary may be found, but we are of the opinion that, 
unless the party is entrapped into offering as a witness one 
who testifies contrary to what he, or others upon whom 
the party had a right to rely, assured him his testimony 
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would be, the evidence of contradictory statements made 
py him is not admissible. 1 Greenleaf’s Evid., sec. 444. . 
No such element of surprise or imposition exists in this! 
‘ase. The testimony was contained in a deposition 
taken by plaintiff, and had been for months on file, and ; 
he was under no obligation to use it as evidence. This 
is wholly unlike the question decided in Brown oo. ' 
Wood, 19 Mo. 475, in which it was held that, although a 
witness called by a party testifies contrary to expecta- 
pectations, ‘the is not precluded from proving the fact 
by another witness, although in so doing he may show 
the first witness guilty of perjury.”’ Plaintiff’s evi- 
dence consisted of the testimony of one expert witness, 
Dr. Bigger, to the effect that the carelessness and un- 
skillfulness of defendant consisted in bandaging the 
plaintiff's arm at the location of the injury so tight as 
to stop the circulation of the blood, thereby causing 
gangrene, which necessitated the amputation of the 
arm. The evidence for defendant was exclusively that 
of physicians, who testified that the treatment of plain- 
tiff’s arm by defendant was proper. 

- The following instruction asked by plaintiff was 
refused : 

“You are hereby instructed that in determin- 
ing the issue in this case you are not bound and con- 
eluded by th» testimony and opinions of the expert 
witnesses, but you are permitted to apply your own | 
judgment, knowledge, and ideas, to all the evidence in 
the case, and the facts, as you may believe them, and 
thus determine upon a_ verdict.” 

I am somewhat at a loss to know just what | 
construction to place upon that instruction, in view 
of the facet, as appears from this record, that the 
only testimony offered, on either side, was that of ex- 
perts. [ do not think that the jary could have com- 
prehended the meaning of that instruction, and am 
of the opinion that it tended to mislead them to . 
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the conclusion that they could reject all the testimony 
adduced, and find a verdict on their own knowledge of 
the facts, as they might believe them, no matter how 
they came to the knowledge of the facts. The ambiguity 
of the instruction was of itself a sufficient ground for 
its refusal. Instructions are intended as guides to the 
jury, and should be clear declarations of the law appli- 
cable to the facts; and if open to two or more construe- 
tions, one of which is at variance with the law, they 
should be refused. No complaint is made of the in- 
structions given by the court. The jndgment is af. 
firmed. All concur. 


OumMsTEAD V. Sarita ef al., Appellants. 


1. Vendor and Vendee: AcTION FOR PRICE OF LAND: TENDER OF 
DEED. Where in the sale of land the promise to pay the purchase 
money and to make a deed are mutual and dependent covenants, 
the vendor, in an action to recover the purchase money, must 
either offer to convey or tender adeed so that the vendee on pay- 
ment of the price can receive the deed as his property. 





2. : : - But where by mutual agreement the deed 
is executed and acknowledged and placed in the hands of one as 
the agent of both parties, to be delivered on the payment of the 
purchase money, no formal tender of the deed is essential to enable 
the vendor to maintain his action for the purchase money. 


8. Practice: IMMATERIAL VARIANCE. An immaterial variance be- 
tween the pleadings and the proof will be disregarded. 


: MATERIAL VARIANCE. Material variances can, under the 
code (R. S., sec. 5565), be taken advantage of only by affidavit, 
showing in what respect the party complaining has been misled. 





Appeal from Jackson Circuit Court.--Hon. F. M. 
Back, Judge. 
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AFFIRMED. 
Johnson & Lucas for appellants, 


(1) The petition does not-state a cause of action. 
(a) Because it asks fora judgment for purchase money 
of real estate and yet does not tender a deed and fails to 
allege that a deed had been tendered or delivered to de- 
fendants. Scudder v. Waddingham, 7 Mo. App. 26, 
and cases cited. (4) A deed in escrow is not delivered. 
3 Washburn Real Prop., side pages 585-6; Townsend ». 
Hawkins, 45 Mo. 236; Melton et al. v. Coffelt, 59 Ind. 
310. (ce) The second subdivision of the answer was a 
good defence as against an action for the entire purchase 
money. (d) As the petition was defective, the demurrer 
of plaintiff to second subdivision went back and attacked 
it. Green & Myer Mo. Practice, sec. 927. (2) A party 
will not be permitted to contradict the allegations of his 
pleadings by testimony. Bruce v. Sims, 34 Mo. 246; 
Cap. Bk. vo. Armstroug, 62 Mo. 59; Nichols, Shepherd 
& Co. v. Larkin, 79 Mo. 271; Baldwin v. Munn, 2 
Wend. 399; Oakley v. Morton, 11 N. Y. 25. (3) Plain- 
tiff was not entitled to a judgment for the purchase 
money, while he held the title; and the deed was not 
tendered in the petition or on the trial. 3 Wash. R. P., 
581; Thompson v. Jackson, 10 Bush. (Ky.) 424; Yonge 
v. Gilbeau, 3 Wall. 641; Dietrich v. Franz, 47 Mo. 
8; Pershing v. Canfield, 70 Mo. 140. The verdict 
should have been set aside and a new trial granted. 
Plaintiff cannot sue for purchase money and recover as 
for breach of contract. Airkpatrick v. Downing. 58 
Mo. 32. 


Peak & Yeager for respondent. 


(1) Under the pleadings and undisputed facts of 
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this case, it was not necessary either to allege a formal 
tender in the petition or to make a formal tender at the 
trial. 3 Wash. R. P. 574; Sherley v. Ayres, 14 Ohio 
St. 308, (2) The deed having been executed and ap- 
proved by appellants and left with*said Cooper at their 
request and with their consent, in pursuance of said obliga. 
tion, said Cooper was as much their agent as the re. 
spondent’s, and no tender or delivery was necessary on 
the part of the respondent. See same authorities, 
(3) This suit being upon said obligation under seal the 
facts set up in the second subdivision of the answer con- 
stituted no defence and the demurrer was properly sus- 
tained. (4) If the improvements on the premises had 
been destroyed after May 3, 1882, the loss would have 
been upon the appellants. Snyder v. Murdock, 51 Mo. 
175. (5) Under the pleadings and evidence it was 
fully shown that after May 3, 1882, the relation of 
landlord and tenant existed. Lockwood ov. H. & St. Joe 
Railroad, 65 Mo, 233. (6) We do not think there was 
any variance between the pleadings and proofs, but even 
if it was conceded that there was, such variance shall 
not be deemed material unless it has actually misled 
the adverse party to his prejudice, in maintaining this 
defence, and the statute provides how such fact must 
be shown. R. 38., sec. 5565. 


Norton, J.—This suit is based on the following 
agreement : 

‘* Whereas, George P. Olmstead has this day sold 
Smith & Keating all of lot six (6) in block five 
(5) in Lucas place, addition to Kansas City, Mis- 
souri, for the sum of nine thousand dollars. And 
whereas, the said Olmstead and wife have this day 
duly signed and acknowledged a proper deed of con- 
veyance. And whereas, it is mutually agreed that 
said deed shall not be delivered until November 1, 
1882 ; and whereas, said nine thousand dollars is to be 
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id upon the said November 1, 1832; therefore, is it 
mutually agreed that said Olmstead shall have the use 
of said premises, rent free, until November 1, 1882. 
And it is mutually agreed that the deed as aforesaid 
shall be delivered and placed in possession of J. A. 
Cooper, to be held by him for the mutual benefit of all 
parties; and whenever the said Smith & Keating shall 
pay said nine thousand dollars, upon said first day of 
November, 1882, said deed to be delivered to said Smith 
& Keating, or to be delivered at any time prior thereto, 
upon the joint order of said Olmstead and Smith & 
Keating. In the event of the death or inability of the 
said Cooper to act, then in said event the president of 
the Citizens’ National Bank shall be by this article sub- 
stituted in the place of said Cooper with like powers. 

‘In witness whereof, we have hereunto set our 
hands and seals, this third day of May, 1882. 


‘GEORGE P. OLMSTEAD, [Seal.] 
“Samira & KEATING. [Seal. ]”? 


The petition sets up said contract and avers that de- 
fendants liad refused to pay said sum of nine thousand 
dollars ; that plaintiff under the contract retained pos- 
session of the premises till first day of November, 1882, 
when he vacated the same. The answer of defendants 
was, (1) a general denial and (2) that on or about the 
third day of May, 1882, they entered into an execu- 
tory contract with plaintiff to purchase the premises 
on the first day of November, 1882, at nine thousand 
dollars, but did not execute said contract on the first 
of November, 1882, and the same was never executed 
by them or plaintiff; that about the middle of No- 
vember, 1882, plaintiff informed defendants that he 
(plaintiff) regarded said contract as an optional one so 
so far as he (plaintiff) was concerned ; that defendants 
now decline to execute said contract and abandon the 
same; that they have never received a deed for or taken 
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possession of said premises; that plaintiff was on the 
third day of May, ever since has been and now is in the 
exclusive possession of the same. 

A demurrer was interposed to the second defence 
set up in the answer which was sustained and this action 
of the court is assigned for error, it being contended, not 
only that the answer was sufficient, but that as the 
demurrer cut back to the petition the court in deter- 
mining it ought to have decided that the petition did 
not state a cause of action, in that it did not tender a 
deed to defendants to the real estate sold. As to the 
sufficiency of the answer we are of the opinion that it 
failed to set up any defence to the cause of action stated 
in the petition. Neither the fact stated in the answer 
that the contract was executory and had not been exe- 
cuted, nor the fact stated that plaintiff informed de- 
fendants in November, 1832, that he regarded the 
contract as optional so far as he, plaintiff, was concerned, 
constituted any defence. If the answer had alleged that 
plaintiff and defendants had subsequently to the first of 
November, 1882, mutually agreed that the execution of 
the contract should be at the option of either party, a 
dilferent question would have been presented. The 
mere statement by the plaintiff that he regarded the 
contract optional as far as he was concerned could not 
have the legal effect of making it so, nor could the state- 
ment or admission that the contract, though executory, 
had not been executed, relieve the party failing to exe- 
cute it from liability growing out of such failure. 

But it is insisted that the petition is fatally defective 
in not tendering a deed to the land sold. When in a 
sale of land the promise to pay the price, and the 
promise to convey by deed are mutual and dependent 
covenants, we recognize to the fullest extent the doc- 
trine, that in a suit brought by the vendor to recover the 
purchase price he must either offer to convey or tender a 
deed so that the vendee, on payment of the price, can lay 
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his hands on the deed as his. In the present case, by 
mutual azreement, the deed was executed and acknowl- 
edged and placed in the hand of Cooper as the agent of 
both parties, to be delivered on payment of the purchase 
money, and on such payment by the defendants their 
right to it would be as complete, and it would be as much 
intheir power to obtain it, as if it had been formally 
tendered in the petition and brought into court. Cooper, 
the depositary of the deed, was as much bound to de- 
liver the deed on performance of the condition, that is, 
on payment of the purchase price, as he was to withhold 
it until such performance. 3 Washburn Real. Prop. 
304, 305. For the reasons given we are of the opinion 
that acause of action was well stated in the petition. 

It is further insisted that the court erred in allowing 
a witness to state that defendant, Smith, to!d plaintiff 
he could occupy the premises after the first day of 
November, 1882. This evidence was objected to on the 
ground of variance and as being opposed to the aver- 
ment in the petition that plaintiff had vacated the 
premises on the first of November, 1832. In view of the 
fact that by the terms of the contract it was agreed that 
plaintiff should remain in possession of the premises, 
rent free, till the first of November, 1832, whereby in a 
certain sense his possession became the possession of 
defendants, the evidence that such possession might be 
longer continued was neither such a variance, nor contra- 
diction of the averment of the petition as to affect the 
merits of the action. “Besides this, it is provided by 
section 3565, Revised Statut@s, that no variance shall be 
deemed to be material unless it has actually misled the 
adverse party to his prejudice, and that it can only be 
taken advantage of by affidavit, showing in what re- 
spect the party has been misled. No such affidavit 
was filed in the case. *' 

It is unnecessary to notice the instruction given 
by the court, further than to say it embraced the theory 
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of the case herein stated, and those asked by de- 
fendant and refused were antagonistic to it, and, there- 
fore, properly refused. 

Perceiving no erros in the record and the judg- 
ment being for the right party it is hereby affirmed. 
All concur. 





Tue State Vv. Grirrimn, Appellant. 


1. Criminal Law: GRAND Jury. The Supreme Court will not re 
verse a judgment because the record fails to show that the grand 
jury which found the indictment was selected and summoned 
according to law. 


2. Indictment: FAILURE TO INDORSE MATERIAL WITNESSES THEREON, 
The objection that the names of all the material witnesses for the 
state, are not indvrsed on the indictment, shuuld be raised by a 
motion to quash the indictment. 


8. Self Defence. An instruction on the question of self defence 
approved, 


4. Crimin2l Law: Fuicnt or accusep. The flight of one charged 
with crime is a circums ance tending to prove guilt, and should be 
consilered by the jury and an instruction of the court to that 
effect is proper. 








5. : INSULTING EPITHETS: ASSAULT. Insulting epithets or op- 
probrious words will not justify an assault. 
6. : NEW TRIAL: NEWLY DISCOVERED EVIDENCE. Newly dis- 


covered evidence which is cumyplative in its character affords no 
ground for a new trial. 


7. Criminal Practice: REMARKS OF COUNSEL FOR STATE. Certain 
. . . _ 
remarks of counsel for the state in his closing argument to the 
jury held to afford no cause for a reversal of the judgment. 








: PROSECUTING ATTORNEY, INABILITY TO ACT: APPOINTMENT 
IN PLACE OF. The appointment by the court of four attorneys to 
prosecute a defendant on a criminal charge, where the prosecuting 
attorney was disqualified to act, by reason of having been of 
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counsel for defendant, condemned as improper practice, although 
held not to be reversible error. 


Appeal from Christian Circuit Court.—Hon. W. F. 
GEIGER, Judge, 


AFFIRMED. 
J. M. Patterson and T. J. Gideon for appellant. 


(1) The record fails to show that the grand jury 
was chosen and.selected according to law, and the judg- 
ment for this reason should be reversed, R. 8., 1879, 
secs, 2784-5. (2) The names of all the material wit- 
nesses for the state were not indorsed on the indictment. 
R. S., 1879, p. 304, see. 1802. (3) The trial court erred 
in not permitting the witness, Adolphus Hooper, to an- 
swer the several questions asked by defendant on cross- 
examination. (4) The fourth instruction for the state is 
meaningless, and was calculated to mislead and confuse 
the jury. (5) The seventh instruction for the state is 
error, for the reason it tells the jury they should con- 
sider certain evidence. (6) The ninth instruetion for 
the state is too brief. and does not tell the jury what 
words spoken by Conroy would be sufficient for the de- 
fendant toact upon. (7) The tenth instruction for the 
state was not based upon any testimony in the case. 
(8) The eleventh instruction for the state was not based 
upon any testimony in the case and only helped to con- 
fuse and mislead the jury. (9) The instruction, defining 
the punishment for murder in the second degree, should 
not have been given, for the reason it was coaxing the 
jury to find a verdict that was not warranted by the 
evidence in the case. (10) The court erred in not giving 
the three refused instructions asked by the defendant. 
(11) The court erred in permitting the trial of the de- 
fendant to proceed without a prosecuting atiorney to 
VoL. 87—39 
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conduct it for the state; if the prosecuting attorney 
was absent, sick or disqualified to act, it was the duty 
of the court to appoint a suitable person as such, under 
section 519, Revised Statutes, 1879, page 82, and it was 
error to permit 8. H. Boyd, J. J. Gideon, F. 8S. Heffer- 
nan and T. J. Delaney to appear and prosecute for the 
state. (12) The remarks of F. 8. Heffernan in his clos- 
ing argument for the state were improper. (13) The 
court should have granted a new trial because of newly 
discovered evidence. 


B. G. Boone, Attorney General, for the state. 


(1) There is nothing in the record to indicate that 
the grand jury was not drawn, summoned and empan- 
neled in strict conformity with the statute. Statutes in 
relation to the summoning and empanneling of juries 
are directory. A strict compliance with their provisions 
is not necessary. State v. Knight, 61 Mo. 373; State ov. 
Ward, 74 Mo. 253. The objection that a grand jury has 
not been drawn and summoned according to law, comes 
too late when made for the first time in a motion for a 
new trial Slate v. Jones, 61 Mo. 232; State v. Ward, 
supra; State v. Greenwood, 5 Porter, 474; Slate ». 
Leaben, 4 Dev, 305. It is too late to raise the objection 
for the first time in the appellate court. Bass v. Slate, 
37 Ala. 469; Floyd v. State, 80 Ala. 511; Huling ». 
State, 17 Ohio (N. 8.) 538. (2) The objection urged by 
defendant in his brief that the names of all the material 
witnesses for the state were not indorsed on the indict- 
ment will not be considered by this court. This objec- 
tion must be raised by a motion to quash the indict- 
ment. This was not done, nor was the error complained 
of, referred to in the motion for a new trial. No motion 
in arrest was filed. Vide, Sfate vr. Roy, decided Febru- 
ary 3, 1885, 20 C. L. J. 157. Adolphus Hooper was one 
of defendant’s witnesses. The objection that defend- 
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ant was prejudiced, because he was not permitted to 
cross-examine this witness is absurd and meaningless. 
(3) The fourth instruction given by the court in regard 
to self-defence is a correct declaration of law and has re- 
peatedly beenapproved. 2 Whar. Cr. L., sec. 1026; Slate 
». Eaton, 75 Mo. 591; State v. Umfried, 76 Mo. 408; 
State v. Shippey, 10 Minn. 223; People v. Sullivan, 3 
Selden (N. Y. Ct. App.) 396. (4) The seventh instruc- 
tion given in regard to the flight of defendant after the 
homicide, is in harmony with instructions heretofore 
approved by this court on the subject. Slate v. Wil- 
liams, 54 Mo. 170; Stale ». Mallon, 75 Mo. 355; State 
v. King, 78 Mo. 557. (5) The ninth instruction, given in 
regard to insulting words used by the deceased, was 
proper. Murray v. Boyne, 42 Mo. 472; 2 Bish. Cr. L. 
(5 Ed.) sec. 40, and cases cited; Whar. Cr. L. (4 Ed.) 
sec. 985; Stale v. Wood, 1 Bay, 351; State v. Fuentes, 5 
La. An. 427. (6) The tenth instruction given was au- 
thorized by the evidence. (7) The eleventh instruction 
given was also supported by the evidence. The instrue- 
tions asked by defendant were properly refused by the 
court. The instructions given covered every phase of the 
case presented by the evidence, and the court was not re- 
quired to give additional instructions, although they were 
correct. (8) Defendant’s objection that F. S. Heffernan 
and others were not authorized to appear for the state 
in the absence of the prosecuting attorney is merely 
technical and without merit. The record discloses the 
fact that the prosecuting attorney was unavoidably ab- 
sent, and that Heffernan and others ‘‘ were permitted to 
prosecute for the state in this behalf.’’ This was a suffi- 
cient compliance with section 519, Revised Statutes. 
(9) The remarks of the attorney alleged as error were 
not calculated to prejudice defendant, and he cannot 
complain. Slate v. Slark, 72 Mo. 37; State v. Hoffman, 
78 Mo. 256. (10) The alleged newly discovered evidence 
















would have constituted no defence, was merely cumula- . 
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tive and the motion for a new trial was properly over- 
ruled. Besides it is not shown that any effort was made 
to procure the attendance of the witness at the trial. 








Henry, C. J.—The defendant was indicted in the 
Greene circuit court for the murder of one John Conroy, 
in February, 1883. On his application a change of 
venue was awarded to Christian county and the cause 
was tried at the August term, 1883, of the Christian 
circuit court, and resulted in the conviction of defend- 
ant, and his sentence to the penitentiary for a term of 
fifty years. From that judgment he has appealed. 

The first point made, and here for the first time 
made, is that the record does not show that the grand 
jury which found the indictment was chosen and sum- 
moned according to law. Sections 2784 and 2735 of the 
Revised Statutes of 1879, are not materially different 
from the provisions of the act of the General Assembly 
approved March 15, 1873, on the same subject, which, in 
the Slate ». Pitts, 58 Mo. 556, and The Slate v. Knight, 
61 Mo. 373, were held to be merely directory, and on the 
authority of these cases, this question must be ruled 
against the appellant. 

The objection that the names of all the material 
witnesses for the state were not indorsed upon the in- 
dictment came too late. It should have been made ona 

| motion to quash the indictment. Slate v. Roy, 83 Mo. 

268. 




























Another alleged error is that the court refused to 
permit the accused to show, by cross-examination of one 
Hooper, that the witness had been in p!aces in Spring- 
field, where there was gambling, in company with Con- 
roy, the deceased, and also that witness had played 
cards in Springfield, and who was present. It was 
wholly immaterial whether the witness or Conroy played 
cards or not. Their innocence or guilt of any other 
crime was noc in issue in this cause. 
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The instruction given by the court, number four, is 
complained of as meaningless and misleading. It de- 
clares that: ‘* A danger existing only in the imagina- 
tion of the accused will not excuse or justify the killing 
of Conroy. There must have been an apparent danger, 
affording a reasonable ground for apprehension, on the 
part of defendant. that unless he killed, or disabled 
Conroy, his own life or limbs were in imminent peril. 
Whether the appearances of danger to the accused 
were such as to afford such reasonable ground of appre- 
hension, is a question for the jury.’”’ We see no objec- 
tion to the instruction. 

It is objected to the seventh instruction that it tells 
the jury they should, in connection with other facts in 
evidence in the case, in determining his guilt, or inno- 
cence, consider the fact, if found, that after he killed 
Conroy defendant fled or concealed himself. The flight 
of the party accused is a circumstance tending to prove 
guilt and should be considered by the jury, and we see 
no impropriety or error in giving the instruction com- 
plained of. The objection urged to the ninth instrue- 
tion is its brevity. We have not had the pleasure of 
considering many instructions of which this complaint 
could be made. The one in question is to the effect, 
that insulting epithets, or opprobrious words, would not 
justify an assault. That is a correct proposition of law, 
and the instruction is commendable for the few words 
employed to announce it. The tenth instruction, it is 
alleged, is not based upon any testimony in the case. 
Counsel have overlooked the testimony of Patterson, who 
testified that the accused told him that he threw his 
pistol in Peacher’s face, and told him to let him go. It 
is also contended that there was no evidence upon which 
to predicate the eleventh instruction, which related to 
the right of Conroy to carry a pistol. It was wholly 
immaterial whether he had or not. The question wes, 
did he attempt to use it against the defendant. If in 
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violation of law he carried a concealed weapon he might 
have been prosecuted and convicted for it; but it did 
not constitute him an outlaw whom any one could kill 
with impunity. The instruction defining murder in the 
second degree was warranted by the evidence. The re. 
fused instructions, so far as they contained proper de- 
clarations of law, were embraced in those given by the 
court. 

The newly discovered evidence upon which defend- 
ant asked a new trial was cumulative evidence. That a 
pistol was found on the floor of the saloon, soon after 
Conroy was killed, and was handed to the saloon keeper 
by Blackburn, whose affidavit was filed with the motion 
for a new trial, was testified to by the saloon keeper, 
and no reason is shown why the defendant, or his attor- 
neys who learned what the saloon keeper would testify 
to, did not ascertain from him who gave him the pistol. 
Peacher, the saloon keeper, made an affidavit which was 
also filed, stating that he did not, when he testified in 
the cause, know the name of the person who picked up 
the pistol from the floor, and handed it to him, but had 
since learned his name to be Jno. Blackburn. He does 
not say he did not know the man but did not know his 
name. Blackburn isa colored man, and made an affi- 
davit for the state in which he stated that he saw no 
pistol on the floor, after Conroy was killed, while Con- 
roy lay ‘there. That he found one afterwards while 
sweeping up the room, lying behind the door. Alse 
that he had known Peacher for three or four years and 
that Peacher knew him well by nume. That he traded 
with him’‘and that Peacher always recognized him on 
the street. That affiant had lived in Springtield, where 
the killing oceurred, for several years and was seldom 
absent from the city, and never more than two consecu- 
tive days within that time 

The court did not err in refusing defendant a new 
trial, on such aflidavits as the two made by Blackburn, 
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and the one made by Peacher. If they constitute a 
sufficient foundation for a new trial, a criminal prosecu- 
tion might be interminable. 

The remarks made by Mr. Heffernan, in the closing 
argument for the state, certainly afford no ground fora 
reversal of the judgment. They were as follows: ‘‘ The 
sheriff of Greene county, Missouri, had often entrusted 
the deceased with the most important business, that he 
had a mother only fifteen miles away, that she had 
abandoned him, she is not here to share his troubles, 
and the only question for you, gentlemen of the jury, ta 
decide is whether law and order shall prevail in this 
community, or whether the defendant, this murderer, 
shall be punished.’’ I suppose there can be no doubt 
that Conroy had a mother, but Iam unable to see how 
that fact, or the other facts (that she lived fifteen miles 
from Springfield and had abandoned the deceased, and 
was not at Springfield to share his troubles), could have 
prejudiced the accused, if Mr. Heffernan had for hours 
harangued the jury on those wholly immaterial facts. 
In calling the defendant a murderer, he only pro- 
nounced him, what his whole argument must have been 
devoted to in an attempt to demonstrate him to be, and 
while I think it would be in better taste to abstain from 
the use of such epithets, we cannot reverse the judg- 
ment because the attorney called the accused what the 
evidence for the state tended to prove him to be. 

We come now to an alleged error which presents a 
question of more difficulty. The prosecuting attorney 
of Christian county, where the cause was tried, having 
been of counsel before his election, could not conduct 
the prosecution. The prosecuting attorney of Greene 
county had not followed the cause to Christian. The 
statute, section 518, provides as follows: ‘If the prose- 
cuting attorney or assistant prosecuting attorney, be 
interested, or shall have been employed as counsel in 
- any case which it shall be his duty to prosecute or de- 
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fend, the court having criminal jurisdiction may appoint 
some other person to prosecute or defend the cause.” 
Section 519 provides that “If he be sick, or absent, 
such court shall appoint some person to discharge the 
duties of the office, until the proper officer resume the 
discharge of his duties.’’ In the case at bar, the record 
discloses the fact, that the prosecuting attorney of 
Christian county had been employed in the case, and 
that 8S. H. Boyd, J. J. Gideon, F. 8S. Heffernan and T, 
J. Delaney ‘‘ were permitted to prosecute for the state 
in this behalf.’’ The first of the above sections does 
not contemplate the appointment of one as a prosecuting 
attorney, a state officer, who is to take the oath of office 
and be invested with the same authority in the case, as 
is possessed by the prosecuting attorney pro fem., ap- 
pointed under section 519. He is simply appointed to 
prgsecute or defend. Here the four attorneys were per- 
mitted to prosecute, and were in, effect, appointed to 
prosecute. It would look more like a prosecution, and 
less like persecution, if the court had appointed one 
reputable attorney, either of the four, to prosecute the 
accused instead of making an order appointing or per- 
mitting four able attorneys, all probably retained by the 
friends of the deceased, to represent the state in the 
prosecution of the cause. It is a practice which should 
not prevail, and, while we do not hold it reversible 
error, we cannot refrain’ from expressing our disappro- 
bation of the practice. 

While the statute does not authorize the appoint- 
ment of a prosecuting attorney in the place of the 
regular prosecuting attorney, who shall have been em- 
ployed as counsel in the case, it does contemplate the 
appointment of an attorney to prosecute the cause, and 
he should be one, not acting under the stimulus of a 
retainer, but standing unbiased, representing the state, 
and as ready and willing to protect the accused, if inno-_ 
cent, as to labor for his conviction if guilty of the 
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charge. This we regard as the duty of a prosecuting 
attorney. Nothing in the record shows that the four 
altorneys appointed were previously retained to prose- 
cute the defendant. It is merely an inference, and it 
may be that it is not true. No objections were made to 
the order permitting them to prosecute. We have dis- 
covered no error in this record, which would warrant a 
reversal of the judgment, and it is, therefore, affirmed. 


CHAPMAN ef al., Appellants, v. DouGHErTy. 


1, Ejectment, Action of Puts What in Issue: TITLE: possxs- 
sion. Ina statutor® action of ejectment all the constituent ele- 
ments of title are involved, including possession, right of 
possession, and right of property, and this puts in issue all the 
means and documents which evidence and establish the right of 
plaintiffs to recover. 





: EVIDENCE: WITNESS. In an action of ejectment by the 
devisee of land whose testator held under a deed from defendant, 
the latter is incompetent to testify as to the non-delivery of such 
deed. R.S., sec. 4010. 

8. Practice: EVIDENCE: WITNESS. The disability, as a witness, of 
one of the original parties to a contract, or cause of action, in issue 
and on trial, where the other party is dead, and the survivor is a 
party to the suit, is co-extensive with every occasion where such 


instrument or cause of action may be called in question. R.S., 
sec. 4010. Overruling Bradley v. West, 68 Mo. 69. 


Appeal from Chariton Circuit Court.—Hon. G. D. 
Buresss, Judge. 


REVERSED. 
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A. H. Waller and Kinley & Wallace for tated 
lants. 


(1) Ina suit in ejectment on petition and general 
denial, every deed in the chain of title not agreed to is 
a matter of controversy and litigation, and in this case 
plaintiffs’ title being claimed to be from defendant to 
plaintiffs’ testator, Lucy A. Horsley, the only question 
in issue was whether the deed of Dougherty to Lucy A, 
Horsley was a valid contract of conveyance, and the 
evidence and instructions in the case, on both sides, were 
alone directed to that point. (2) The statute prohibited 
defendant, Dougherty, from testifying concerning the 
deed to Lucy A. Horsley, she being dead, and _plain- 
tiff being her legal representative. R. 3S., sec. 4010. 
The statute is an exact copy of the Vermont statute, and 
the interpretation thereof by the Supreme Court of that 
state is understood to be adopted by the legislature in 
copying it, and the court will follow the Supreme Court 
of Vermont in construing the section here. Stouten 2. 
Wood, 57 Mo. 380; Hollister’s Adm'r v. Young, 41 Vt 
156. (3) The evidence of defendant. Dougherty, in 
regard to the deed by him to Mrs. Lucy A. Horsley, 
deceased, concerning his intentions in making and deliv- 
ering the same to James R. Horsley for her, the consid- 
eration therefor, and the conditions he imposed on Mrs. 
Horsley thereby, should have been excluded, the evi- 
dence showing both James R. Horsley and Mrs. Lucy 
A. Horsley to be dead. Looker rv. Daris, 47 Mo. 140; 
Poe v. Domic et al., 54 Mo. 119; Martin v. Jones et al., 

59 Mo. 181; Annette v. Montague, 63 Mo. 201; Angelle. 
Hester, 64 Mo. 142; Sitton v. Shipp, 65 Mo, 297; 
Ring v. Jamison, 66 Mo. 424; Hughes v. Tsrael et al., 
73 Mo. 538; But?s Adm’r v. Phelps, 79 Mo. 302; Wil- 
coz v. Jackson, 51 Ia. 208; Hollister’s Adim’r v. Young, 
41 Vt. 156; Jns. Co. vo. Wells, 53 Vt. 14. 
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A. W. Mullins for respondent. 


The ‘‘cause of action in issue and on trial’? was the 
alleged unlawful withholding, by the defendant, of the 
possession of the undivided one-half of block forty- 
seven in the town of Keytesville, Missouri. Both par- 
ties to this controversy were and are living. The two 
plaintiffs, husband and wife, did testify on the trial in 
their own favor, and the defendant did the same for 
himself. The case does not come within the proviso to- 
the first section of the witness act. 1 R. 8. 1879, sec. 
4010, pp. 687-8. And hence it follows that the defend. 
ant was a competent witness in his own behalf, and no: 
error was committed by the court in admitting his evi- 
dence. Bradley v. West, 68 Mo. 69, 72, 73; Granger ». 
Bassett, °8 Mass. 462, 468; Manufacturer's Bank ». 
Schofield, 39 Vt. 590, 594. 


Suerwoop, J.—This is an action in ejectment for the 
undivided one-half of block forty-seven in the town of 
Keytesville, Chariton county ; a piece of ground devised 
to Emma Chapman, wife of her co-plaintiff, by her 
mother, Lucy Ann Horsley, the grantee in a deed exe- 
cuted by Dougherty, the defendant. On the trial 
defendant admitted the existence of this deed, which 
was for the property in suit; that it was last in his pos- 
session, and was lost. Other testimony offered on behalf 
of plaintiffs showed a prima facie title in Mrs. Hors- 
ley to the premises in controversy. The controlling 
question in this cause, then, is whether Dougherty was 
a competent witness in regard to the deed just men- 
tioned ; 7. e., as to the delivery or non-delivery thereof. 

The provisions of the statute in relation to cases: 
like the present are contained in these words: ‘ Pro- 
vided, that in actions where one of the original parties: 
to the contract, or cause of action, in issue and on trial, 
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js dead, or is shown to the court to be insane, the other 
party shall not be admitted to testify in his own favor,” 
R. 8., sec. 4010. What is meant by the expression 
‘‘contract or cause of action’’’ Judge Bliss says; 
‘*The cause of action, then, is the wrong. * * * The 
latter phrase * * * includes the former, for there 
can be no cause of action aside from the facts which 
constitute it; the facts show a wrong committed or 
threatened, and unless they do so there is no cause of 
action. * * * The wrong may be done by a denial of 
aright, or by the refusal to respond to an obligation; 
* * * An instance of the first is an adverse claim to 
the property, or the denial of an obligation.’”’ Code 
Plead., sec. 113. 

In our statutory ejectment all the constituent ele. 
ments of title are involved: possession, right of posses- 
sion, and right of property. Now, ‘‘title may be defined 
generally, to be the evidence of right which a person 
has to the possession of property.” 2 Abbott's Law 
Dict. 566. ‘Title is when a man hatlr lawful cause of 
entry into lands whereof another is seized ; and it signi- 
fies also the means whereby a man comes to lands or 
tenements, as by feoffment, last will and testament,” 
etc. Jacob., p. 245. And it is elsewhere defined as 
‘“the means whereby an owner possesses his property 
justly, or the evidence of ownership.”” Whart. Law 
Lex. 824. And in an action which brings the title in 
question, something more is involved than the actual 
occupation, or mere pedis possessio. It is one which 
also involves the justa causa possidendi. Gregory %. 
Kanouse, 2 N. J. L. 62. These definitions and remarks 
effectually dispose of the contention of defendant's 
counsel that the ‘‘cawse of action in issue and on trial 
was the alleged unlawful withholding by the defendant 
of the possession,” ete. The ‘‘ cause of action in issue, 
and on trial’? was of a much broader scope, since it was; 
the ¢itle to the premises in controversy which was im 
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issue and on trial, and, under the authorities cited, the 
word ¢itle includes and signifies all the means and docu- 
ments which evidence and establish the right of plain- 
tiffs to recover in the action which they brought. 

All these things were put in issue and necessarily 
involved therein; and the defendant was one of the 
original parties to the contract or deed which evidenced 
the title whereon plaintiffs relied, without which their 
title could not be established or maintained, and the 
other party to that contract was dead; that contract or 
deed was thus necessarily in issue, constituting as it did 
the highest evidence of ownership, and consequently the 
most material fact which went to make up plaintiffs’ 
cause of action; that cause of action was in issue and 
on trial, and without proof of the validity of that deed 
in consequence of a delivery thereof, plaintiffs had no 
standing in court. The importance of the defendant’s 
testimony, denying, as it did, the validity of the deed 
by reason of the fact, to which he testified, that it had 
never been delivered, is, therefore, most obvious ; since 
that testimony struck at the very foundation of plain- 
tiffs’ cluse of action. Was his testimony admissible } 
“The reason of the statutory prohibition is the preven- 
tion of one person testifying where death has sealed the 
lips of his adversary.”” /ulherson v. Thornton, 68 Mo. 
468. Wharton, when speaking of similar statutory pro- 
hibitions, says: ‘‘The reason of this exception is, that 
when there is no mutuality there should not be admis- 
sibility ; 7. ¢., when the lips of one party toa contract 
are closed by death, then the other party should not be 
heard as a witness. * * * Much, however, as the 
statutes may differ in words, they are the same in pur- 
pose. That purpose is to provide that when one of the 
parties to a litigated obligation ds silenced by death, the 
others shall be silenced by law.’? 1 Whart on Evid., 
Bec. 466. 

And this view has been reiterated by this court in 
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various forms. Thus, Wagner, Judge, says: ‘* The ob- 
ject and purpose of the statute was undoubtedly to put 
the two parties to a suit upon terms of substantial 
equality in regard to the opportunity of giving testi. 
mony. ‘The proposition may be taken as a general one, 
therefore, that where parties have contracted with each 
other, each may be supposed to have an equal knowl. 
edge of the transaction, and both, if living and sane, are 
allowed to testify. But if one’is precluded by death or 
insanity, the other is not entitled to the undue advan- 
tage of being a witness in his own case.”’ Looker », 
Davis, 47 Mo. 140. And in Stanfon vo. Ryan, 41 Mo. 
510, where surviving partners brought an action upon a 
quantum merit, and the defendant set up asa defence 
a special contract with the deceased partner, the remain- 
ing partners were permitted to testify touching the 
facts constituting their cause of action, and so also 
was the defendant; but he was not permitted to testify 
respecting the special contract, which, if enforced, would, 
it seems, have defeated the action of the plaintiffs; and 
this ruling was affirmed by this court, Wagner, Judge, 
remarking: ‘‘The suit was not instituted on the con- 
tract, it was denied that any contract existed; the 
surviving plaintiffs knew nothing about it ; and to per- 
mit Ryan, by his own testimony, to come in and set up, 
and prove its terms, when Stanton’s lips were sealed by 
death, and could not be there to contradict, qualify or 
explain his statements, is at war with justice, and cer- 
tainly not authorized by law.”’ 

In Vermont, a state possessing statutory provisions 
identical with our own, the grantee of the heirs of an 
intestate through the administrator of the estate, 
brought ejectment against the defendant, who had held 
the land sued for prior to*the death of the intestate. The 
plaintiff claimed this possession was not adverse; the 
defendant claimed the contrary, and he was admitted 
by the lower court to testify in support of his claim; 
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but this ruling was reversed by the Supreme Court, 
Pierpoint, C. J., after quoting the statute, among other 
things, said: ‘‘The court below seem to have proceeded 
upon the ground that the beneficial operation of this 
statute is to be limited to cases where the estate or the 
legal representatives of the deceased party are in in- 
terest. The statute does not in terms so limit it. * * * 
The suit is brought in the name of the administrator to 
establish the title of the deceased party, for the benefit 
of the grantee of the heirs to the estate. Is there any 
reason Why the benefit of this statute should be given 
to the heirs of the estate and denied to their grantee, the 
action being in the same form’ The object of the stat- 
ute was to guard against the danger of false testimony 
by the survivor. The danger is just as great in one case 
asin the other. The grantee or assignee of the deceased 
party, or his representatives, is not supposed to know 
any more of the nature of the transaction between the 
original parties than do the heirs or administrator of the 
deceased party. Ordinarily he knows less. The rights 
of the assignee are just as sacred in the eye of the law, 
as the rights of the heirs. The protection of the statute 
is just as necessary in the one case as in the other, and 
no evil can result from its application in the one case 
that will not follow its application in the other. * * * 
The statute makes the death of one party to the cause of 
action in issue the ground of excluding the survivor, 
and not the fact that the estate of the deceased party 
has an interest in the result of the suit.’ J/ollister >. 
Young, 41 Vt. 157. The doctrine of this case was after- 
wards affirmed in the case of Znsurance Co. v. Wells, 53 
Vt. 14, in which all the prior cases in that state on the 
point were commented on, inclusive of that of Bank o., 
Schofield, 39 Vt. 590, in which the opinion of the court 
was also delivered by Pierpont, C. J. 

It will readily be observed that Hollister’s case, 
supra, fully sustains the position heretofore taken as to 
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what constitutes, in ejectment suits, the cause of action 
in issue and on trial ; and the inadmissibility of a party 
thereto, his adversary being dead, to testify in the ae- 
tion. This court, on several occasions, has made similar 
rulings where the title to land, in one form or another, 
was in issue. Thus, in Martin v. Jones, 59 Mo. 181, 
where one MeUarty had sold and conveyed land to one 
Williams, and afterwards conveyed the same by deed of 
trust to Jones as trustee for Austin, and both Jones and 
Austin had notice of the former deed, and the heirs and 
representatives of Williams filed their petition to cancel 
the deed of trust, and to enjoin a sale thereunder, and 
the answer denied the execution of the deed to Wil- 
liams, and the fact of notice, it was held by this 
court that McCarty was incompetent as a witness to con- 
trovert by his testimony his deed to Williams; Vories 
J., remarking: ‘‘ Whether either of the matters in 
issue, as above set forth, could be called the contract 
or cause of action in issue and on trial, within the mean- 
ing of the statute, is diflicult to determine; but if the 
object in introducing the defendant, McCarty, as a wit- 
ness was to elicit evidence from him, the tendency of 
which would be to affect or invalidate the deed from him 
to Williams, he would most certainly be incompetent 
for that purpose, as the other party to that contract was 
dead.’’ So, also, in Poe v. Domic, 54 Mo. 119, where a 
suit was brought to set aside, and adjudge null, a deed 
made by Poe to his co-defendant, it was ruled that Poe 
was incompetent as a witness, in respect to the execution 
of such deed. And in Silton v. Shipp, 65 Mo. 297, it 
was ruled in a proceeding for specific performance, that 
a plaintiff witness, where the other party to the contract 
was dead, was incompetent to prove either the contract 
itself, or acts of part performance thereunder. 

In quite a recent case, that of H/ughes v. Isravl, 73 
Mo. 538, it was ruled in an action of ejectment where the 
plaintiff claimed under a deed from defendant to his 
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son, since deceased, and defendant claimed under a 
verbal contract, that defendant was not a competent wit- 
ness to prove such contract. In that case, as in this, it 
was contended that the cause of action in issue and on 
trial was the unlawful withholding by the defendant of 
the possession of the premises from the plaintiff; and 
thatas both the parties to the controversy were living, 
and parties to the suit, defendant was, therefore, compe- 
tent as a witness to any fact in the suit. The scope of 
the issues on trial was not, however, passed upon, but 
the intimation was strongly given that if the answer had ‘ 
been simply a general derial, that then the position as to 
the competency of the defendant as a witness, would have 
been tenable. To this intimation I cannot yield my as- 
sent; for [ must confess my inability to discover how 
parties to a legal controversy can so mould their plead- 
ings as to confer competency on a witness where the law 
not only fails to bestow it, but more than that, posi- 
tively declares his absolute incompetency. 

If Lam correct in my views, heretofore expressed, 
as to the scope of the issues in an ejectment suit; as to 
its embracing within its issues the ¢itle, and all that 
such term implies, then it follows that defendant was 
incompetent as a witness to overthrow by his testimony 
any instrument to which he was one of the original par- 
ties, such instrument being the muniment of title on 
which the plaintiffs rely. Any other doctrine than the 
one here asserted, would place it in the power of every 
grantor in an action of ejectment where the grantee is 
dead, to overthrow by his oath his most solemnly exe- 
cuted conveyance on the specious plea that such instru- 
ment was not embraced within the issues of such a suit. 
The defendant in this case confidently relies on Bradley 
v. West, 68 Mo. 69, as sustaining his position as to the 
narrow scope embraced in the issues of an action of 
ejectment ; and that measured by the standard of that 
case, defendant was a competent witness. In that case‘ 
VoL. 87—40 
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the grantee inthe deed was permitted to testify to facts 
which gave validity to the very deed under which he 
claimed, the grantor therein being dead, It is true, in 
that case, the defendant was a stranger to the deed, but 
I am not able to see any distinction between a case 
of that character, and one where the heirs of either the 
grantor or grantee are parties to the litigation. The 
statute certainly makes no such distinction; the disa- 
bility of one of the original parties to the contract or 
cause of action in issue and on trial, where the other 
party is dead, and the survivor is a party to the suit, és 
co-extensive with every occasion where such instrument 
or cause of action may be called in question ; at least the 
statute lays down but the one rule, and that should be 
the guide. All the dangers and all the mischief which 
can arise from the false testimony of the surviving 
party, will be incurred as weil in the case where the heirs 
of the deceased party bring suit, and rely on the con- 
tract, etc., as when a stranger does the like. /ollisler’s 
case, supra. 

Indeed, the rule in Bradley v. West, tends to render 
the titles of heirs unmarketable in their hands; for 
under that rule, so soon as they convey to a stranger, he 
must needs run the gauntlet of anticipatory perjury, and 
take the risk of seeing any link in his chain of title 
swept away by the bare oath of some dissatisfied party 
whom he may find it necessary to sue, or whose good 
pleasure it is, mayhap, to sue him. 

For these reasons, I am of opinion that the rule laid 
down in that case is not law; should no longer be fol- 
lowed, and that the judgment of the lower court should 
be reversed, and the cause remanded, with directions to 
proceed conformably to this opinion. All concur. 
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THE STate v. Goncr, Appellant. 


Criminal Practice: PREJUDICE OF JUROR: NEW TRIAL, Itisa 
good ground for a new trial when a juror, on his voir dire exam- 
ination, has stated that he has neither formed nor expressed an 
opinion as to the guilt or innocence of the accused, it comes to the 
knowledge of the latter, after verdict, that such juror had pre- 
judged the case, and that fact is made to appear to the satisfaction 
of the court. 





. Whether in such case the juror had prejudged the 
case is a question of fact to be determined by the trial judge, on 
sworn statements, and the finding of the trial court thereon, when 
supported by evidence which it was his duty to weigh and consider, 
will not be disturbed. 








: ABSENCE OF DEFENDANT FROM TRIAL. The absence of de- 
fendant from the court during a part of the time of the trial, held, 
under the circumstances of this case, not to be a sufficient ground 
for a new trial. 


: EVIDENCE. On a trial for murder it is not competent for 
the defendant to testify as to his belief and apprehension of bodily 
harm and danger when he killed the deceased. 








It is for the jury to determine, from the facts in 
evidence, whether the accused had reasonahle cause to believe or 
apprehend from the deceased, danger to his life or limb when he 
committed the homicide, 











The specific grounds of the objections to evidence 
should be stated. 


: IMPEACHING WITNESS. Where it is sought to impeach a de 
fendant who testified as a witness, by offering to read in evidence 
his statements contained in an affidavit for a continuance, a suffi- 
cient fpundation is laid for its introduction when it is shown to 
defendant, and he admits he signed and swore to it, although he 
was not examined as to its contents. 








The record in this case held to sufficiently show that the 
judge who presided at the trial, and who was the judge of anvther 
circuit, had the authority to try the cause. 


Appeal from Greene Circuit Court.—Hon. M. G. 
McGre@ok, Judge. 
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AFFIRMED. 
Smith & Krauthoff for appellant. 


(1) The lower court should have granted a new trial 
because one of the jurors had prejudged the case. Slate 
vo. Burnside, 37 Mo. 343; Stale v. Wyalt, 50 Mo. 309; 
State v. Taylor, 64 Mo. 358; Sellers v. People, 3 Scam, 
412; Presberry v. Com., 3 Dana, 203; Busic v. State, 19 
Ohio St. 198; U.S. v. Fries, 3 Dal. 515. (2) The ac- 
cused must be present during the entire trial, and on 
account of his absence in this case the judgment shou!d 
be reversed. State v. Jones, 61 Mo. 233; Slate v. Able, 
65 Mo. 37; Slate v. Buckner, 25 Mo. 168. (8) It was 
proper for the defendant to be asked as to his motives 
and apprehensions when he shot the deceased. Stale », 
Banks, 73 Mo. 592; Vansickle v. Brown, 63 Mo. 634; 
Keenanis v. People, 6) N. Y. 223. (4) The affidavit of 
defendant for a continuance should not have been read 
in evidence, as no proper foundation was laid for its 
introduction, and it was not proper evidence in rebuttal. 
(5) The eleventh instruction, given by the court of its 
own motion, was wrong. Stale vo. Vansant, 80 Mo. 67; 
Slute v. Slein, 79 Mo. 330. (6) The instructions, asked 
by defendant and refused by the court, should have been 
given. (7) The record fails toshow that Judge McGregor 
was properly authorized to try the case. 


B. G. Boone, Attorney-General, for the state. 


(1) Judge McGregor properly acquired jurisdiction 
of the cause by virtue of the request of the judge of the 
Greene circuit court. R. 8., sec. 1106. (2) It was for 
the jury to say, on the facts in evidence, whether de- 
fendant had reasonable cause to apprehend danger to his 
life orlimb. White v. Maxey, 64 Mo. 569; Nichols o. 
Winfrey, 79 Mo. 544. (3) The instructions given by the 
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court embodied all the law applicable to the case, under 
the evidence. (4) A judgment will not be disturbed on 
account of the momentary absence of defendant, unless 
it appears affirmatively from the record that the defend- 
ant was prejudiced. Slate v. Grate, 68 Mo. 22; State v. 
Bell, 70 Mo. 633; Slate v. Lewis, 80 Mo. 110. (5) The 
juror, Bryant, was not disqualified. State v. Hosmer, 85 
Mo. 553. Besides, the decision of the trial judge on the 
matter should not be disturbed. State v. Cook, 84 Mo. 
40; State v. Bank, 80 Mo. 626. 


Norton, J.—Defendant was indicted at the August 
term, 1884, of the Christian county circuit court for mur- 
der in the first degree, for killing one Charles Kyser. 

On defendant’s application a change of venue was 
awarded to the Greene county circuit court, and at the 
May term, 1885, of said court, the cause was tried and 
defendant convicted of murder in the second degree, and 
his punishment assessed at thirty years imprisonment in 
the penitentiary. from which he has appealed to this 
court. One of the grounds stated in the motion for new 
trial is, that J. D. Bryant, one of the jurors, had pre- 
judged the case, which fact was not known by defendant 
till after the verdict was returned. In support of this 
ground, the affidavit of one Simpson was read, stating 
that a few days before the beginning of the term of court 
at which defendant was tried, he had a conversation with 
Bryant, in which affiant said to Bryant: ‘I guess 
Gonce’s trial will come up this term of court,’? to which 
Bryant replied: ‘* Well, I guess he ought to be hung, 
anyhow.” The affidavit of one Porter was also read, 
stating that he and Bryant had been on the police force 
in Springfield together at one time, and that soon after 
the killing of Kyser, when the newspaper accounts relat- 
ing to it were being published, he heard Bryant say 
that Gonce was guilty of murder and ought to be hung 
for it. 
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The affidavit of Bryant was also read, stating that 
he had no recollection of having heard of the killing of 
Kyser by Gonce prior to the time of his being summoned 
as a juror; that he had never, at any time prior to this 
trial of the cause, said to Simpson that Gonce ought to 
be hung, anyhow, and that he had never made a state- 
ment to Simpson, or to any other person, of similar im- 
port ; that he had at notime or place formed or expressed 
any opinion as to the guilt or innocence of Gonce prior 
to the trial ; that he had never at any time said to Porter 
that Gonce was guilty of murder and ought to hang for 
it; that he and Porter were on the police force of the 
city of Springfield till about the first of April, 1884, and 
that since that time, to the best of his knowledge, he 
never had any conversation with said Porter. 

It is settled law in this state that it is a good ground 
for a new trial when a juror on his voir dire examina- 
tion has stated that he has neither formed nor expressed 
an opinion as to the guilt or innocence of the accused, 
and after verdict itcomes to the knowledge of the accused 
that such juror had prejudged the case, and that fact is 
made to appear to the satisfaction of the court. In such 
cases the question as to whether the juror had prejudged 
the case is one of fact to be determined by the trial 
judge, as any other question of fact on sworn statements. 
In the present case the question was submitted, on de- 
fendant’s side, on the affidavit of Simpson imputing 
language to Bryant used a few days before the trial, and 
the affidavit of Porter imputing language to Bryant used 
on adifferent occasion, when the newspaper accounts of 
the homicide were being published, which, if believed by 
the trial court, might have justified the granting of a new 
trial. But the juror, Bryant, on his affidavit, positively 
and unequivocally denies that he used the language im- 
puted to him either by Simpson or Porter. The trial 
court held upon this evidence that the fact alleged in 
the motion that Bryant had prejudged the case had not 
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been established, and we cannot see how it could have 
ruled otherwise, inasmuch as Bryant's affidavit, that he 
did not make the statement in a few days before the term 
of court at which the case was tried, which Simpson im- 
puted to him in his affidavit, was entitled to as much 
credit as the affidavit of Simpson, alleging that he did 
make it, and inasmuch as his affidavit denying the use 
of the language imputed to him by Porter was entitled 
to as much credit as the affidavit of Porter imputing it. 
The onus of establishing the fact alleged rested on de- 
fendant, and it was for him to show it by a preponder- 
ance of evidence. This, we think, he has not done. 

We have been cited to the cases of Sfale v. Burn- 
side, 37 Mo. 343; State v. Wyatt, 50 Mo. 309; State ». 
Taylor, 64 Mo. 359, as justifying a reversal of the judg- 
ment in thiscase. In the case first cited, three witnesses 
testified to hearing the same conversation in which the 
impeaching and disqualifying language of the juror was 
used. Their evidence was simply opposed by the affi- 
davit of the juror and the statement of another person, 
at work in the shop where the conversation occurred, 
that he did not hear such remarks made. The affidavit 
of three witnesses in that case stood opposed to the affi- 
davit of one. In the case before us it is the affidavit of 
one opposed by the affidavit of another, and nothing 
more. In the case of Slate v. Wyatt, 50 Mo. 309, the 
juror admitted the remark attributed to him in the affi- 
davits filed. In the case of Stale o. Taylor, the juror 
did not positively deny having made the remarks attrib- 
uted to him, but virtually admitted them. The present 
one is more analogous to the case of Slate v. Cook, where, 
upon the affidavit of two persons, one of them stating 
that soon after the homicide the juror expressed a wil- 
lingness to go up and hang the defendant, and the other 
stating that the juror had expressed, in his hearing, an 
intention of condemning the defendant, should he be: 
ealled upon th: jury. This juror filed’a counter affidavit 
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denying the truth of the affidavits, and the prosecuting 
attorney testified that after the jury had been sworn, 
Lancaster asked him why he had accepted Forrester as a 
juror; that Forrester had told him that if he was called 
to serve upon the jury he could not hang the defendant. 
In passing on the question it is said: ‘*Upon the 
evidence, the court found that the charge against the 
juror was not sustained. The finding, being supported 
by the evidence, which it was the duty of the trial judge 
to consider and weigh, cannot be disturbed in the ap. 
pellate court.”’ 

The principle governing in such matters is well stated 
by Judge Sherwood, in the case of Alorgan v. Ross, 74 
Mo. 318, where a motion fora new trial was made for 
alleged misconduct of the jury, and overruled, and where 
it is said: ‘*There were affidavits on this subject pro 
and con. The lower court had better opportunities than 
we of coming to a correct conclusion in this regard, and 
being unable to see that there has been any abuse of 
judicial discretion requiring our interference, we refuse 
to interfere.”’ 

Tt appears from the record that at defendant’s re- 
quest the sheriff went out with him during a part of the 
examination of witness Cox; that this fact was known 
to his attorney ; that the attention of the court was not 
called to it, or what evidence was given by Cox dur- 
ing his absence. The record contains the following state- 
ment: ‘*The court knew nothing of defendant leaving 
the court room at any time when any proceedings were 
being had. Several times defendant, in charge of sheriff, 
passed by court’s stand into cler\k’s office, and proceed- 
ings were immediately stopp nd court does not be- 
lieve that any proceedings wei had, or that defendant 
could pass out that way without court noticing it. After 
William Larkin had gone off the stand, Judge Larkin 
came on; sheriff took defendant out through the audi- 
ence and front doors, and court noticed defendant come 
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inside bar after four or five preliminary questions had 
been asked witness, and the court required the attorneys 
to ask the same questions again, and instructed sheriff to 
notify the court when defendant went out, and at no 
time was the court’s attention called to any other time 
till motién for new trial was filed.”’ To reverse a judg- 
ment in a case where defendant voluntarily absents him- 
self without the knowledge or permission of the court, 
and with the knowledge of his counsel of such absence, 
who did not bring the fact to the attention of the court, 
it not appearing what evidence was heard during his ab- 
sence, would be to establish a dangerous precedent, and 
one which this court declined to establish in the case of 
State v. Grate, 68 Mo. 22, by refusing to reverse a judg- 
ment where it appeared that the defendant was absent 
from the court room during a portion of the final argu- 
ment of the prosecuting attorney. This case was fol- 
lowed in the case of Slate v. Bell, 70 Mo. 634. The facts 
above stated constitute no stronger ground for granting 
a new trial than if defendant, during the progress of the 
trial, had chosen to render himself oblivious to what was 
transpiring by going to sleep. 

Defendant was put upon the stand, and in his ex- 
amination in chief, certain questions were propounded 
to him as to his belief and apprehensions at the time he 
shot deceased. The court committed no error in refus- 
ing to allow them to be answered, for the reason that it 
was for the jury to determine, ffom the facts in evidence, 
whether defendant had reasonable cause to believe or 
apprehend danger to his life or limb. White v. Mazey, 
64 Mo. 560. After defendant had been dismissed from 
the witness stand, and after examining several witnesses, 
and after closing his evidence, the state, in rebuttal, in- 
troduced several witnesses, and produced an affidavit of 
the defendant for continuance, and offered it in evidence. 
This was objected to on the ground that no foundation 
had been laid for its introduction, whereupon, by per- 
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mission of the court, defendant was recalled for further 
cross-examination, and was asked: ‘‘Who was present 
when you shot Kyser? Did you see any revolver? Did 
you see any one pick up a revolver?) What was it Kyser 
said? Did Kyser say are you ready, or you are ready, 
are you?’”’ All of these questions were objected to on the 
ground that they were irrelevant and incompetent, and 
that defendant had not been examined with reference 
thereto. The objections were properly overruled. The 
defendant, in his examination in chief, had been exam- 
ined fully as to what took place at the time of the kill- 
ing, and the questions propounded on cross-examination 
related to nothing else. 

The record then states: ‘‘ Here an affidavit for con- 
tinuance was shown the defendant, and he said in answer 
to an inquiry by the state, which was objected to and 
overruled, and exceptions taken, that the signature was 
his, and he swore to the affidavit. The specific grounds 
of the objection to the inquiry of defendant as to whether 
the affidavit shown to him was signed and sworn to by 
him are not stated, and the objection cannot, for that 
reason, be considered here, as has been ruled by this 
court, and under the ruling in the case of S/ate ov. Stein, 
79 Mo. 330, a sufficient foundation was laid for the intro- 
duction of the writing when it was shown to defendant 
and he admitted that he signed and swore to it. 

It is also insisted that the record does not show that 
Judge McGregor, who presided over and conducted the 
trial, had authority to do so. This point is not well 
taken. The record recites that on the twentieth day of 
May, it being the fifteenth day of said May term of court, 
the Hon. M. G. McGregor, judge of the fifteenth judicial 
circuit of Missouri, on the written request of Hon. W. 
F. Geiger, assumed the duties as judge of this court, and 
presided over the court up to and including June 15, the 
thirty-sixth day of said term. It is expressly provided, 
both by section 29, article 6, of the constitution, and by: 
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section 106, Revised Statutes, that at the request of the 
judge of any circuit, any term of court, or part of term 
in his circuit, may be held by the judge of any other cir- 
cuit. The record recital that Hon. M. G. McGregor, 
judge of the fifteenth judicial circuit, assumed the duties 
of judge at the May term of the circuit court of Greene 
county, on the written request of Hon. W. F. Geiger, 
judge of the circuit of which Greene county was a part, 
is a sufficient authentication of his authority to preside 
as judge. 

The ‘instructions given by the court were full and 
fair to defendant, and «ich as have been repeatedly ap- 
proved by this court, and covered every phase of the case 
to which the evidence could apply. Nor do we find any 
error in the action of the court in refusing the numerous 
instructions asked by the defendant, inasmuch as they 
were but repetitions of those which the court had already 
given. 

After a careful examination of the whole case, we 
find nothing which would justify us in interfering with 
the verdict, which is fully supported by the evidence. 
Judgment affirmed. All concur. 


Prarcer, Appellant, v. Trrtsworrn. 


1. Tax Deed: statute. The provisions of the statute prescribing 
the form for tax deeds are mandatory and while the deed need not 
recite literally the language of the statute, its recitals must show 
a strict compliance with the statutory requirements. 





——, The tax deed in this case held not to conform to 
the positive and mandatory provisions of the law, and for that 
reason to be void on its face. 
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8. Tax Deed Void on its Face: Limitations. A tax deed void on 
its face will pot set the special statute of limitations (W. S., sec, 
221, p. 1207), in motion. Following Mason v. Crowder, 85 Mo, 
526. 


Appeal from Schuyler Circuit Court.—Hon. ANDREW 
ELLIsoNn, Judge. 


REVERSED. 
Higbee & Raley for appellant. 


(1) The recitals in the tax deed fail to show a 
compliance with the requirements of the statute. W. 
S., p. 1207, see. 223. The deed nowhere recites a 
sale to any one, nor does it state who issued the certi- 
ficate of purchase, nor are its date or contents given, nor 
the substance of the order given to Hines. These are 
fatal defects. Willams v. McClanahan, 67 Mo. 499. 
(2) The collector must be held to a strict performance of 
every pre-requisite of the statute before the title of 
the citizen to the property can be taken away. 
Abbott». Doling, 49 Mo. 302; Wellshear v. Kelly, 69 
Mo. 353. (3) Where the law declares a form for a tax 
deed it must be substantially, if not literally pursued, or 
the deed will be void. Lain v. Cook, 15 Wis. 446; Lain 
». Shephardson, 18 Wis. 59; Cutler vo. Hurlbert, 29 
Wis. 152; Wakely ». Mohr, 18 Wis. 321. (4) A tax 
deed, void on its face, will not start the statute of limita- 
tions in favor of the holder when not in possession. 
Burroughs on Taxation, sec. 812. The tax deed being 
void onits face, plaintiff’s action is not barred by the 
special statute of limitations. W. S8., sec. 22, p. 1207; 
Cooley on Taxation, 379; Wofferd v. McKinna, 23 Tex. 
86; McMillan vo. Wehle, 55 Wis. 685 ; Dalton >. Lucas, 
63 Ill. 337 ; 27 Minn. 449; 19 N. W. Rep. 83; 29 Wis. 
152. 
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Shelton & Dysart for respondent. 


(1) The recitals in the tax deed were a sufficient 
compliance with the statute. Raley v. Guinn, 76 Mo. 
963. (2) The three years special statute of limitations 
pars plaintiff’s recovery. Jackson v. McGruder, 51 Mo. 
55; Lorg v. Higgenbotham, 56 Mo. 245; Hamilton ». 
Boggess, 63 Mo. 233; Crispen vo. Hannovan, 50 Mo, 
636; Dalton ov. Bk., 54 Mo. 105. (3) The action was 
brought by the original owner of the land out of posses- 
sion and against the subsequent owner by tax deed, and 
in the actual adverse possession of the lands, hence the 
special statute of limitations applies. Spurlock ». 
Dougherty, 81 Mo. 171. (4) Under the statute, the 
special statute of limitations begins to run in favor of the 
purchaser at the sale for taxes from the recording of the 
deed. W.5., p. 1207, sec. 222; Cooley on Tax., pp. 
377-8 ; Lobb v. Bowen, 9 Pa. St. 7; Steik vo. MceLlroy, 
20 Pa. St. 295; Doan v. Early, 15 Wis. 100. (5) The 
judgment of the county court being regular on its face 
imports the same verity that a judgment of the circuit 
court does, and is conclusive of everything necessary to 
the rendition of a valid judgment in a collateral pro- 
ceeding like this. aleyv. Guinn, 76 Mo. 263. 


Ray, J.—This is an action of ejectment, brought 
January 10, 1881, in the circuit court of Schuyler county 
for one hundred acres of land in said county. Plaintiff 
showed a regular chain of title. Defendant claims title 
under a tax deed of forfeited lands to W. C. McBee, for 
taxes for 1872, executed and recorded December 6, 1876, 
and pleads the special statute of limitations under section 
221, page 1207, Wagner Statutes. 

The undisputed facts, as shown by the record, are: 
The land in controversy was entered in 1847 and 1852 by 
Robert and John Fugate, who fenced the eighty acre 
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tract in 1854 and put forty acres of it in cultivation. 
They conveyed to Y. W. Payton in 1865. He conveyed 
to J. W. Hinch, who conveyed to plaintiff in 1869, 
This eighty acres remained inclosed and in cultivation 
and in the actual possession of the Fugates and their 
aforesaid grantees until 1867, when the fences were re- 
moved and the land lay uninclosed until April, 1878, 
during which interval no one was in actual possession. 
In April, 1878, defendant, for the first. time, entered, 
took possession and inclosed the eighty acre tract, broke 
up about sixty acres of it, and has remained in posses- 
sion. The twenty acre tract lies about two miles from 
the eighty tract. Itis timber land. Defendant offered 
in evidence the aforesaid tax deed, to the introduction 
of which various objections were made by plaintiff, all of 
which were overruled and the deed was admitted. De- 
fendant next read in evidenc2 a deed from McBee's ad- 
ministrator to himself, dated March 22, 1878. Certain 
instructions were asked by plaintiff and refused. The 
finding and judgment were for defendant. Motion for 
new trial was filed and overruled, and plaintiff brings 
the case to this court by appeal. 

It will be seen, therefore, from the foregoing state- 
ment, that there are two questions submitted and calling 
for our determination in this case: (1) Whether said 
tax deed is void upon its face, and (2) whether plain- 
tiff’s action is barred by limitation under section 221, 
Wagner Statutes, page 1207. What we deem for the 
present purpose the material part of said deed is as _fol- 
lows: ‘** * * And, whereas, on the twenty-eighth 
day of November, A. D., 1874, said tracts of land were 
sold by the collector of Schuyler county, Missouri, for 
the taxes, interest and costs and penalty, due thereon 
for the year aforesaid and including also the taxes 
due for the years 1870, 1871 and 1873, to the state of 
Missouri and the county of Schuyler, the whole 
amounting to $55.70, said sale being made according 
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fo Iaw, on the order of the clerk of the county court, 
given to Joseph C. Hiner, who received a certificate 
of purchase, which certificate was by him, on the 
thirtieth day of October, 1875, assigned in writing to 
Wm. C. McBee.”’ 

Said tax deed was for forfeited lands for the taxes of 
1870, 1871 and 1875, and was made or sought to be 
made under section 223, Wagner Statutes, page 1207, 
which provides: ‘‘If any personshalldesireto * * * 

urchase any tract of ofland * * * forfeited to the 
state, he shall apply t> the county clerk, who shall issue 
his order to the county collector, directing him to receive 
from such person the amount due on said tract, * * * 
particularly describing the property and setting forth 
the amount due, and upon presentation of said order to 
the county collector, he shall receive said amount and 
give the person duplicate receipts therefor, setting forth 
a proper description of the property and the amount re- 
ceived ; one of which shail be countersigned by the 
county clerk, and when so countersigned, shall be evi- 
dence of the * * * sale of the property therein de- 
scribed * * * but no such receipt shall be valid 
antil it is countersigned by the county clerk. The other 
receipt shall be filed by the county clerk. *-* * In 
cases of sale the collector and clerk shall make the re- 
ceipt in the form of a certificate of purchase.’’ Section 
217, Wagner Statutes, page 1205, prescribes the form of 
tax deeds therein contemplated and says the same “shall 
conform as near as possible” to the form therein pre- 
scribed. 

We may refer in this connection to what this court 
has heretofore said, that “‘when the statute prescribes 
the particular form to be observed in the execution of the 
deed, that form becomes substance and must be strictly 
pursued or the deed will be void.”’ Williams ». Me- 
Lanahan, 67 Mo. 499. The provisions of the statute 
are mandatory, and while the deed need not recite liter- 
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ally the language of the statute, its recitals must show a 
strict compliance with the substantial requirements 
thereof. We think it at least doubtful whether the re- 
citals in the deed, as the same are printed and punct- 
uated in the abstract and briefs on both sides, expressly 
show that there was a sale by the collector to Joseph C, 
Hiner. The deed recites that the ‘“‘said tracts of land 
were sold by the collector of Schuyler county, * * #* 
said sale being made according to law on the order of the 
clerk of the county court given to Joseph C. Hiner.” 
Was the sale made to Hiner by the collector or the order 
of the county clerk given to Hiner? But even if the 
deed is to be regarded as only awkardly expressed in 
this respect, and read as a slight transposition will make 
it read, that the lands were sold by the collector of 
Schuyler county to Joseph C. Hiner, what, we may 
ask, is the meaning of and force and effect to be given. 
the balance of the recital, viz.: “Said ‘sale being 
made according to law on the order of the clerk, 
of the county court given?’’ As this court has 
heretofore said, the recital that the sale was made 
according to law amounts to nothing. The facts must be 
set outso that the court may see whether or not the law 
has been complied with. Large v. Fisher, 49 Mo. 3)7; 
Sinith v. Funk, 57 Mo. 239; Spurlock vo. Allen. 49 Mo.» 
180. When was this order of the county clerk given, 
and what were its contents, and to whom was it given?’ 
To the collector, which the statute requires? The deed 
does not so say. Itrecites that an order of sale wag 
given, and by whom given, but not to whom given.: 
Were there duplicate receipts given by the collector for 
the amounts due, and was there any countérsigning of 
one of said duplicate receipts by the county clerk as re- 
quired by the statute, and which the statute declares 
shall, when so countersigned by the county clerk, be 
evidence of the sale? 

The statute turther declares that the receipt shall. 
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not be valid unless it is so countersigned by the county 
elerk. And further, the deed recites that said Hiner re- 
ceived a certificate of purchase, but the date thereof is 
not given, nor is there any recital that said certificate of 
purchase was signed by the collector and clerk, as re- 
quired by the statute, or by either of them, or by any 
one; nor is it recited therein who issued the same, nor 
are the contents or substance thereof given. There 
must be, as said, a strict compliance with every pre-re- 
quisite of the statute before the title of the owner can be 
divested. The defects in the deed in question are not 
mere irregularities such as are contemplated and cured 
by section —, but the deed we think fails to conform to 
the positive and mandatory provisions of the law, and is, 
therefore, void on its face. Willians vo. McClanahan, 
67 Mo. 499 ; Wellshear v. Kelly, 69 Mo. 353. 

As to the point made by respondent's counsel, that 
the judgment of the county court, being regular on its 
face, imparts the verity that the judgment of the circuit 
court do23 anl cannot be assailel collaterally, we deem 
it sufficient to say that the record does not show that 
any such judgment was offered in evidence. The de- 
fendant at the trial relied solely upon the tax deed. 
The decision of this court in Raley v. Guinn, 76 Mo. 
263 is, therefore, inapplicable. 

The second and remaining question arising upon the 
record, viz.: Whether the plaintiff’s action is barred 
under section 221 and 222, Wagner's Statutes, supra, 
where the defendant, as in this case, claims undera void 
tax deed, has, since the trialof this cause b2en before this 
court in the case of Masonet al. v. Crowder, and again 
apon a re-hearing of said case. Upon a review of the 
question and authorities this court, upon said re-hearing 
in Mason et al. v0. Crowder, 85 Mo. 525, held that 
the special statute of limitations has no application ex- 
cept where the tax deed is valid upon its face ; and that 
VoL. 87—41 
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while void tax deeds have been in many cases held good 
as color of title under the general statute of limitations, 
the question of color of title does not arise under the 
special statute in question, which is not based upon ad- 
verse possession, but upon the recording of the tax 
deed. See authorities cited. 

These views, therefore, dispose of the present case, 
and lead toa reversal of the judgment of the circuit 
court and a. remanding of the cause, which is ordered 
accordingly. Allconcur. Henry, C. J., in the result, 
only. 





THE State v. McGuire, Appellant, 


Evidence: IDENTITY OF NAMES. Identity of name of witness with 
that contained ina record of a conviction of an offence creates @ 
prima facie presumption of identity of person. 


Appeal from St. Louis Court of Appeals. 
AFFIRMED. 
R. W. Goode for appellant. 
B. ¢. Boone, Attorney General, for the state. 


Norton, J.—The defendant was indicted and tried 
in the criminal court of the city of St. Louis for burg- 
lary and larceny. He was convicted of the burglary 
and acquitted of the larceny, and sentenced to three 
years imprisonment in the penitentiary. This judgment 
was on his appeal to the St. Louis court of appeals 
affirmed, from which he appeals to this court. Not be- 
ing favored with a brief from counsel for defendant we 




















OCTOBER TERM, 1885. 








The State v. McGuire. 








have examined the record for the discovery of reversible 
error, and find that it discloses nosuch error. The chief 
error assigned in the motion for new trial is the alleged 
admission of improper and the rejection of proper evi- 
dence. Defendant was introduced as a witness in his 
own behalf, and the state in rebuttal and for the pur- 
pose of impeachment offered the record of conviction of 
Michael McGuire in 1873 for grand larceny, and the 
judgment of the court assessing his punishment at two 
years imprisonment in the penitentiary ; this was ob- 
jected to on the ground that defendant was not other- 
wise identified as being the same person convicted. 
The objection was properly overruled on the authority 
of the cases of Slate v. Moore, 61 Mo. 276; Gitt o. 
Watson, 18 Mo. 274, and Flournoy 0. Warden, 17 Mo. 
435, in which it is held: That the names being identi- 
eal, prima facie they are the same person, and it rests 
with plaintiff to show they are not the same. The court 
refused to allow defendant to offer in evidence the 
memorandum blotter of the central district police sta- 
tion of May 14, 1884, showing the arrest of one Michael 
McGuire for petit larceny, and his delivery to the sheriff 
of the city. We cannot conceive upon what grounds 
this evidence could have been admitted. It had noth- 
ing to do with the case except to prejudice the de- 
fendant. 

It is also alleged that the court erred in refusing an 
instruction that under the evidence the jury could not 
convict the detendant of grand larceny. This instruc- 
tion was properly refused. State v. Wilson, 86 Mo. 520. 
That the saloon which the indictment charged defendant 
with burglarizing was burglarized is established beyond 
question, and that defendant was one of the parties who 
burglarized it is also established, for the evidence shows 
that on the approach of the private watchman he ran 
out of the house, that the bolt of the door was broken 
off and the money drawer lying on the floor, that he 











644 SUPREME COURT OF MISSOURI, 





The State v. McNally. 





was pursued by the watchman and police till he wag 
caught, the pursuing parties never losing sight of him 
till they caught him. 

The instructions presented the law of the case fully 
and fairly to the jury and the evidence justiiied the 
verdict. Judgment affirmed. All concur. 





Tue State v. McNatiy, Appellant. 


1. Criminal Law: EVIDENCE: THREATS. On a trial for homicide, 
evidence of threats should not be rejected because of their vague- 
ness or the o' scurity of language in which they are couched, and 
the threats of deceased, made fifteen minutes befure his death, that 
he ‘‘ was going to have blood before morning,” are properly ad- 
mitted upon the trial of one charged with his murder, as tending 


to show that the deceased was the aggressor. 





2 : : . The nearness or remoteness of threats to 
the ants of the commission of the crime dves not affect their admis- 
sibility or competency. 


8 ———: OFFICER: ARREST. A peace cfficer has the right to arrest 
without warrant for a misdemeanor where the arrest is made 
flazrante delicto, and he is possessed of the same powers in making 
such arrest, and is authorized to employ the same force, and to re- 
sort, where necessary, to the same extreme measures in overcoming 
resistance, as in case of afelony. Per Sherwood and Black, JJ. 


4 : : . If an officer, in making an arrest for a 
misdemeanor, is resisted, he may apply force to accomplish the ar- 
rest, and if it become necessary to kill the offen:ler to save his own 
life or per-on from great bolily harm, he may doso. Per Henry, 
C. J.; and Norton and Ray, JJ. 


6. ———: MANSLAUGHTER: INSTRUCTION. An instruction for man- 
slaughter in the fourth de sree, under Revised Statutes, se-tions 1249 
and 1250, which would apply as wel to man-laugiiter in the second 
degree, under Revised Statutes, section 1242, is incorrect. 





INSTRUCTION. An erron20u3 instrution is not cured by @ 





subsequent one wiich properly declares the law 
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7. : . An instruction which overstates the minimum 
punishment prescribed by law for an offence is erroneous. 





EVIDENCE: CHARACTER. Evidence of good character is 
always to be considered by the jury in making up their verdict as 
to the guilt or innocence of the accused, just like any other fact in 
the case, and no distinction is to be taken between evidence of facts 
and evidence of character. 





INSTRUCTION: REASONABLE DOUBT. An instruction de- 
fining a reasonable doubt to be a ‘‘real substantial doubt” con- 
demned. 





Appeal from Lafayette Criminal Court.—Hon. Joan 
E. RyLanp, Judge. 


REVERSED. 


The following instructions were asked by defendant 
and refused by the court: 

**3. The court instructs the jury that if they believe 
from the evidence that at the time of the shooting and 
killing of deceased, Washington C. Hyde, defendant was 
a policeman within and for the city of Sedalia; in Pettis 
county, Missouri, whose duty it was to arrest parties 
found disturbing the peace of the inhabitants of said city, 
or found violating any of the ordinances of said city, and 
that defendant was attempting to arrest deceased while 
he (the deceased) was committing a breach of the peace 
in said city, by violent, tumultuous, offensive or obstrep- 
erous and insulting words, conduct or carriage, and that 
while defendant was in the discharge of his duty in at- 
tempting to make such arrest, the defendant as such offi- 
cer met with forcible resistance from deceased by which a 
struggle was brought on between defendant and deceased, 
in which struggle deceased was shot and killed, then 
said killing was justifiable, and the right of defendant as 
such officer to shoot and kill deceased under such cir- 
cumstances does not depend upon the principle of self- 
defence alone, but upon the necessity of defendant as 
such o‘icer executing his duty.” 
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‘4. The court instructs the jury that if they be- 
lieve from the evidence that defendant as a policeman 
within and for the city of Sedalia, Missouri, was, in the 
lawful discharge of his duty, attempting to arrest de- 
ceased, while deceased was engaged in the commission of 
a breach of the peace, and that deceased forcibly resisted 
said attempted arrest and brought on a struggle between 
defendant and deceased, and in said struggle it became 
necessary for defendant as such officer to shoot and kill 
deceased in order to overcome said resistance and effect 
said arrest, then said shooting and killing deceased was 
justifiable, although the jury may believe that defendant 
intentionally shot and killed deceased.”’ 


Geo. W. Barnett and L. L. Bridges for appellant. 


(1) The court erred in excluding the evidence of 
witnesses Watson and Gaines as to the conduct and 
threats of the deceased a few minutes before the homi- 
cide. Slate v. Elkins, 63 Mo. 159; State v. Alexander, 
66 Mo. 148; Brownell o. People, 38 Mich. 736. (2) The 
second instruction given for the state is erroneous, as it 
makes justifiable homicide, as applied to this case, con- 
sist of self-defence alone, and wholly ignores the third 
clause of section 1235, Revised Statutes. Whar. on 
Hom. (2 Ed.) 211, 212, 215; Bish. on Cr. Law (3 Ed.) 663; 
1 Bish. on Crim. Proc. (3 Ed.) sees. 159, 169, 161; 2 Bish. 
Cr. Law (5 Ed.) 647, 648, 649, 560; 2 Hale P. C. 117; 
1 East P. C. (3) The fourth instruction for the state im- 
properly defines manslaughter in the fourth degree, under 
section 1249 or 1250, and applies as well to manslaughter 
in the second degree, under section 1242, Revised Statutes, 
and this instruction is not cured by the sixth instruction, 
though correct. Slate v. Simms, 68 Mo. 305. (4) The 
sixth instruction for the state is erroneous in that it over- 
states the minimum punishment for manslaughter in the 
fourth degree. Slule o. Sands, 77 Mo. 118. (5) The 
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seventh instruction for the state improperly states the 
law of self-defence. (6) The eighth instruction with re- 

to defendant’s character should not have been given, 
and especially is the word, ‘ palliate,’’ objectionable at 
the last part of the instruction. State ». Alexander, 66 
Mo. 148, 161. (7) The court erred in giving the ninth 
instruction for the state, in which the jury are told “‘ that 
except under the plea of self-defence the question of the 
character of defendant is wholly immaterial.’? Such 
evidence is competent in every criminal case without re- 
gard to to the nature of the defence. Statev. Alexander, 
66 Mo. 148; State v. Underwood, 76 Mo. 630; Whar. 
on Crim. Evidence (8 Ed.) 57, 58,66; State v. King, 78 
Mo. 555. (8) The court erred in giving the twelfth in- 
struction in defining a reasonable doubtas ‘‘a real, sub- 
stantial doubt.” Judge Philips condemns such an in-— 
struction in strong language in Slate v. Owens, 79 Mo. 
619. (9) The langnage usel by attorney for the state in 
his closing argument was calculated to do the defendant 
injustice. 





B. G. Boone, Attorney General, for the state. 


(1) The testimony of Gaines and Watson as to the 
conduct and threats of deceased before the homicide was 
properly excluded. State vo. Guy, 69 Mo. 435. The 
threats were not communicated to defendant and there 
is no evidence that he had any knowledge of them until 
after the homicide. Sfafe v. Sloan, 47 Mo. 604; State ov. 
Keene, 50 Mo. 357; Powell v. State, 19 Ala. 577; People 
0. Rector,19 Wend. 569. The deceased was not attempt- 
ing to carry out a threat at the time of the difficulty. 
State v. Harris, 59 Mo. 550; State v. Hoans, 65 Mo. 574. 
(2) The second instruction for the state properly ignored 
the third clause of section 1235, Revised Statutes, because 
there was no evidence to justify the incorporation of 
this clause in the instruction. Whar. on Hom. (2 Ed.) 
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sec. 217. (3) The fourth instruction properly defines man. 
slaughter in the fourth degree. It is not vague and in- 
definite, but if so is cured by the sixth instruction, 
Henchen v. O Bannon, 55 Mo. 239; Budd v. Hoffeimer,; 
52 Mo. 297; Porter v. Harrison, 52 Mo. 524; State », 
Simms, 68 Mo. 309. (4) The sixth instruction contains 
no error for which the judgment should be reversed, 
State v. Gann, 72 Mo. 374. (5) The seventh instruction 
is a correct declaration of the law. Wichols v. Winfrey, 
79 Mo. 547. Defendant was the aggressor and under the 
circumstances of the case cannot excuse himself. 1 East 
P. C. 312; Whar. Crim. Law (7 Ed.) see. 1288. (6) Thé 
eigith instruction as to character is correct. S/ate 0, 
Alexander, 68 Mo. 161. (7) The ninth instruction has 
been sanctioned by this court. Slale v. Keene, 50 Mo, 
360. (8) The twelfth instruction as to reasonable doubt 
has been approved by this court from the Sfate v. Nues. 
tein, 25 Mo. 111, to S’ate o. Jones, 73 Mo. 282. (9) De- 
fendant’s third and fourth instructions were properly 
refused, (@) because there was no evidence that he was | 
a policeman within and for the city of Sedalia; (+) if he 

was a policeman he could, under his appointment, only 
act as such about the market house in Sedalia; (e) he 
was not a policeman of the city and had no authority te 
make arrests, except as above stated. Revised Statutes, 
section 4295. 


SuEerRwoop, J.—The defendant was indicted for the 
murder of Wash. C. Hyde. The homicide occurred after 
dark in the second story of the Dexter building in the 
city of Sedalia. The deceased, who, it seems, was a man 
of powerful physique, and had a reputation of being 
violent and dangerous when in his cups, was, on the 
evening in question, engaged in kicking in the panels of 
a door, and when remonstrated with by one of the .in- 
mates of the buiiding, answered with abusively profane 
language, whereupon the recorder of the city, Fraker; 
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peing telephoned respecting the disturbance, ordered the 
defendant, who was a policeman, to arrest deceased, and 
while engaged in executing this order the killing occur- 
red. There was some testimony tending to show that 
the homicidal act was unnecessary in order to effect the 
arrest, and that rashness characterized defendant's con- 
duct ; but there was much testimony to the contrary, in- 
dicating that the shooting was accidentally done in the 
endeavor and struggle to make the arrest, and indicating 
also that the arrest could not have been made without 
resorting to the most extreme measures. Being tried, 
the defendant was found guilty of manslaughter in the 
fourth degree, and his punishment assessed at two years 
imprisonment in the penitentiary and judgment in ac- 
cordance therewith. Various errors are assigned for the 
reversal of this judgment. They are based on the giving 
of improper instructions on behalf of the state; the re- 
fusing of proper instructions on behalf of defendant; 
the rejection, when oTered on his part, of competent evi- 
dence, and the improper language used in the closing 
argument of counsel for the state. 

I. There was an error in refusing to admit testi- 
mony touching deceased’s threats, made some fifteen 
minutes before the shooting occurred, that ‘“‘he was 
going to have blood before morning.” The testimony of 
the defendant, corroborated to some extent by that of 
Prof. Moore, the inmate of the building, who had tele- 
phoned Fraker for a policeman, was that, upon the arri- 
val of defendant at the scene of the disturbance, deceased 
had refused to be arrested, violently assaulted him, and 
having something in his hand, had struck the defendant 
and knocked him down, and in the struggle, and while 
deceased was making threats of killing defendant and 
grabbing for the latter's pistol, it was twice by accident 
discharged, one of the balls piercing defendant’s left 
coat sleeve and shirt sleeve, near the wrist, and the other 
inflicting the fatal wound on deceased, which is the basis 
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of the present indictment. This evidence as to threats of 
deceased was competent on the same ground that evidence 
of uncommunicated threats is competent where the de- 
ceased is the aggressor. The reason for the admission of 
such evidence is that it throws light upon the transac- 
tion, on the motive of the deceased and the nature and 
character of the assault, in resisting which he is killed, 
State v. Elkins, 63 Mo. 159; State v. Alexander, 66 Mo, 
148. 

And evidence of such threats, “‘or declarations of in- 
tention,’ as they are termel in S/ate v. Dickson, 78 Mo. 
433, is not to be rejected because of their vagueness or 
the obscurity of language in which they are couched, 
human experience and the annals of crime having estab- 
lished that very frequently those intending crime in par- 
ticular or crime in general are accustomed to indulge in 
mysterious innuendoes or vague boasts having reference 
to the perpetration of some homicidal offence. Burrill 
on Cire. Ev. 338; Wills on Cire. Ev. 45. Numerous 
instances of this kind, in addition to those cited, are to be 
found reported where the threats are vague and general; 
ex. gr., threats against ‘‘all policemen.’ State v. Grant, 
79 Mo. 113. Declarations when exhibiting a knife, that 
the party making them ‘‘ had made up his mind to kill 
aman;”’ that **he would take some man’s life before 
next Sunday.” Benedict v. State, 14 Wis. 423. In 
State v. Guy, 69 Mo. 430, the threat was, ‘‘T Il kill him 
before day,’’ without mentioning any particular person. 
To the same point see ‘Stewart’s case, 19 St. Tr. 100; 
Rex v. Barbot, 18 Ib. 1251. Such vague and general dec- 
larations have been received in acivil case. Carver 2. 
Huskey. 79 Mo. 509. And the nearness or remoteness of 
the declarations of intention have no bearing on their 
admissibility or competency. State v. Adams, 76 Mo. 
355. Here it seems they were made almost contempo- 
raneously with the assault made and the resistance to 
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lawful arrest. Such language indicates ‘‘a heart regard- 
less of social duty, and fatally bent on mischief,’ and 
that its possessor was more likely to prove the aggressor 
in some sudden quarrel, or less likely, if engaged in dis- 
turbing the peace, to cease such disturbance and quietly 
submit to the demands of those in legitimate authority. 

II. There was error also in the second instruction on 
behalf of thestate, in that, while recognizing the doctrine 
of justifiable homicide as applied by section 1235, Re- 
vised Statutes, it wholly fails to give recognition to the 
third subdivision of that section, which declares a homi- 
cide justifiable ‘‘ when necessarily committed in attempt- 
ing, by. lawful ways and means, to apprehend any person 
for any felony committed, or in lawfully suppressing 
riot or insurrection, or in lawfully keeping or preserving 
the peace."” It was on the errand of ‘preserving the 
peace’’ that defendant was sent by a conservator of the 
peace, as a peace officer, and the law threw around him 
in that capacity the full measure of its protection. But 
this protection was denied him by the court in ignoring 
in the instruction under discussion the official character 
of the defendant on the occasion referred to, thus put- 
ting him in the attitude of an ordinary individual, rely- 
ing on the ground of mere self-defence. And the error 
| just mentioned was of a piece with that which refused 
the third and fourth instructions asked by defendant, 
and gave none in lieu thereof. The idea embodied in 
those instructions should have been presented to the jury 
for their consideration, coupled, however, very clearly 
with the further idea that in order to the justification of 
the officer he should have employed no greater force than 
was absolutely necessary to effect the arrest of the de- 
ceased. And the jury should also, in the same connec- 
tion, have been told that if, while the officer was lawfully 
engaged in attempting the arrest of the deceased, the 
pistol was accidentally discharged, owing to the act of 
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the latter in resisting the officer, that the officer was ag 
much justified as though the shooting had been inten- 
tional. 

III. A peace officer has the right to arrest without 
warrant for a misdemeanor where the arrest is made fla- 
grante delicto. 3 Glf. Ev., sec. 123, and cases cited; 
State v. Grant, 76 Mo. 236. And he is the possessor of 
the same powers in making such arrest, and is author- 
ized to employ the same force, and to resort, where 
necessary, to the same extreme measures in Overcoming 
resistance, as in case of a felony. Russell says: “In 
all cases, whether civil or criminal, where persons havy- 
ing authority to arrest or imprison, and using the proper 
means for that purpose, are resisted in so doing, they 
may repel force with force, and need not give back; 
and if the party making resistance is unavoidably killed 
in the struggle, this homicide is justifiable.’’ 1 Russ, 
Cr. (3 Eng. Ed.) 665. Bishop says: ‘‘ In misdemeanors 
and breaches of the peace, as well as in cases of felony, 
if the officer meet with resistance and the offender is 
killed in the struggle, the killing will be justified.” 2 
Cr. Law., sec. 650. And the learned author in another 
work when treating of the same subject of resist- 
ance to arrest by a person whose arrest is attempted, 
says: “If, instead of flying, he stands and resists, 
then the party having the right to arrest may press 
forward in his purpose, even though the case be not 
one of felony. And if, not desisting but still pressing 
forward, he is obliged to take the life of the other as 
in self-defence, he will be justified.’ 1 Crim. Proc., see. 
617, and cases cited. 

The preceding observations condemn also as erron- 
eous the fifth instruction given at the instance of the 
state, in which the jury were told that though defend. 
ant, as a policeman, ‘‘had the right and authority to 
arrest Hyde, but did not have the authority to kill him, 
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even though he could not have been otherwise taken, 
unless they also believe that defendant committed such 
killing in necessary self-defence.” If the language of 
this instruction were the law, it is patent to the most 
casual observation that a peace officer ‘“‘ would be of all 
men the most miserable,’ compelled by his duty to press 
forward and make arrests when ordinary mislemeanors 
were being committed, or where, as in the case at bar, 
some violent and dangerous man was * making night 
hideous’’ with the most flagrant breaches of the peace, 
the o{licer woull proceed with the consciousness that 
though the law imperatively demands at his hands the 
arrest of the law breaker, yet it gave no adequate powers 
for the accomplishment of the end commanded, but 
while placing the o‘ficer in position of extremes poril 
took from him all protection arising from his official 
character and the performance of his official duty and 
place him on the same piane as an ordinary inlividual 
when engaged in a private quarrel, and invoking the 
doctrine of self-defence. The bare statement ci sach a 
proposition constitutes its own ample refutat.on. The 
law never reyuires an impossibility, and having made it 
the duty of peace officers to make arrests, to quell dis- 
turbances and breaches of the peace, it is not so un- 
reasonable as to deny the means to compass the end 
‘commanded. 

Since writing the above I find that the above re- 
marks have given pause to a majority of my associates, 
and they decline to concur with me, so [I thought best, 
as the pointis higiuly important—one of the most im- 
portant in criminal law ever before us—to ald something 
more in the way of remarks, citation and discussion of 
authorities. Foster says: ‘*‘Something hath been said 
brie‘ly under the head of homicid2 in advancemant of 
justice, toiching the killing of o‘iicers in the execution 
of their o‘fices, and of other personas having authority to 
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arrest or imprison, or acting under color of such anu: 
thority. But this being a matter in which the justice of 
the kingdom is deeply concerned I will now submit to 
consideration my thoughts upon that subject more at 
large. Ministers of justice, while in the execution of 
their offices, are under the peculiar protection of the 
law. This special protection is founded in great wis- 
dom and equity, and in every principle of political 
justice. For without it the public tranquility cannot 
possibly be maintained, or private property secured; 
nor in the ordinary course of things will offenders of 
any kind be am2snable to justice. And for these rea. 
sons the killing of officers soemployed hath been deemed 
murder of malice prepense, as being an outrage wilfully 
committed in defiance of the justice of the kingdom; 
the strongest indication possible of the mz//fia, the 
malignity of heart which I have already stated and ex- 










plained.”’ Foster's Crown Law, sec. 1, p. 308.  Else- 
where he also says: ‘‘Homicile in alvancement of 
justice may likewise be considered as foundel in neces- 
sity; for the ends of government will be totally de- 
feated, unless persons can, in due course of law, be made 
amesnable to justice: and, therefore, where persons hay- 
ing authority to arrest or imprison, using prop?r means 
for that purpose, are resisted in so doing, and the party 
making resistance is killed in the struggle, this homicide 
is justifiable. And, on the other hand, if the party hav- 
ing authority to arrest or inprison, using the proper 
means, happeneth to be killed, it wiil be murder in all 
who take a part in such resistance; for it is homicide 
committed in spite of the justice of the kinglom. The 
rule [ have laid down supposeth that resistance is made, 
and upon that supposition it will, I conceive, hold in all 
cases, whether civil or criminal; for in the case of resist- 
ance in either case the person having authority to arrest 
or imprison may repel force by force, and if death en- 
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sueth in the struggle he will be justified. “his is 

ounded in reason and purlic utility; for few men 
would quietly submit to an arrest if in every case of 
resistance the party impowered to arrest was obliged to 
desist and leave the business undone.’ Sec. 2, pp. 
970-271. ‘To the like effect see 1 E. P. C. 295. 

An author heretofore quoted says: ‘‘ There are cir- 
cumstances in which the taking of human life is one of 
the high duties cast upon official persons in respect of 
their offices, and though the duty is not to be sought, 
yet its performance, like that of all other duties, is truly 
commendable ; it should never be made ground of re- 
proach. Of course, in all these circumstances the force 
which caused the death was not unlawful.” 2 Bish. Cr. 
L., sec. 644. And in the same connection the learned 
author says: ‘‘ Now, if one, whether an officer or pri- 
vate person, is making an arrest, and he keeps within 
the bounds of the law, he does nothing unlawful. Con- 
sequently he commits no crime, though he cause the 
death of him whom he is attempting to arrest.’ Jd. 
sec. 646. ‘‘The same is true when one causes death in 
the lawful exercise of his right of self-defence.” Jd. 
sec. 645. 

Thus showing, in the mind of the writer, the marked 
distinction between the exercise on the part of a private 
individual, of the right of self-defence, the ‘‘ first law 
of nature,’ and the exercise by the o‘licer of the simple 
Junctions of his office, the first law of organized so- 
ciety. Wharton draws the same distinction, for he says: 
“‘Homicide in self-defence, or se defendendo, * * * 
is excusable rather than justifiable.’ 1 Whart. on Crim. 
Law, sec. 135. “It is justifiable, not only when the 
proper officer executes a criminal in strict conformity 
with his sentence, but also when the officer, in the legal 
exeic.se of a particular duty, kills a person who resists 
or prevents him from executing it.’’ Secs. 936-7. ‘‘Oii- 
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cers of the law, when engaged in the performance of 
their duties, are invested with a peculiar prerogative. If 
resisted when so employed, and the party resisting be 
killed in the struggle, such homicide is justifiable. And 
on the other hand, if the party having such authority be 
killed, it will be murder in all who take part in such re- 
sistance, though there be no malice.’ Jd., sec. 1030. 

My-associates cite Kelley in support of their posi- 
tion, but that author says: ‘* The right of the officer in 
such case does not d+p2nd upon the principle of self- 
defence alone, but upon the necessity of executiny his 
duty.’ Kelley Crim. Law, sec. 491. This is sufficient 
to condamn the fifth instruction, on which I have com- 
mented, for that expressly places the right of the officer 
to kill solely and exclusively on the right of self-defence, 
And Hale supports Kelley; for speaking of officers 
making arrests, he says: ‘* For they are ministers of 
justice, and under a more special protection in the ex- 
ecution of their office than private persons.’ 1 Hale 
P.C. 481; 276.118. In M:Kvley's case, 9 Co. 63 b, 
it is said: ‘* And it is true that the life of a man is 
much favored in law, but the life of the law itself ( which 
| protects all in peace and safety), ought to be more fa- 
vored, and the execution of the process of the law, and 
of the offic+s of conservators of the p2ac2 is the soub 
and life of the law, and the means by which justice is 
administered, and the peace of the realm kept. * * #* 
It was resolved that the officer or m‘nister of the law, in 
the execution of his office, if he be resisted or assaulted, 
is not bound to fly to the wall, etc., as other subjects 
are, for legis min‘ster non tenetur executione oficii 
Jugere seu retrocedcre.” 

Nowif the officers, in the execntion of their o‘Tice, 
are under a ‘more svecial protection of the law than 
private persons,”’ if in the performance of their duties 
they are “invested with a peculiar prerogative,’ where, 
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when and how do the *‘ special protection”? and ‘ pecu- 
liar prerogative”’ assert themselves, if those officers, in 
killing a resister, have to rely on self-defence, pure and 
simple? Hale says of the officer when he kills in 
making or attempting an arrest, ‘* For, being by law an- 
thorized to arrest him, he is not bound to go back to the 
wall, as in common cases of se defendendo, for the law 
is his protection.” 2 Ib. 118. And he does not say 
such killing is done se defendendo, but he says “if he 
kills the assailant it is in law atjudyzed se defen- 
dendo.”’ 1176. 481. The whole theory of self-defence is 
at war with the authority of an officer to make an arrest, 
(1) because the officer is, of necessity, the aggressor ; 
(2) he need not give back, but duty orders him /or- 
ward ; (3) ‘for the law is his protection;” (4) self- 
defence rests not on positive law, but is one of those 
rights retained by all when they enter organized so- 
ciety. 

There may be, I grant, some semblance of self-de- 
fence in an officer killing his assailant, but this sem- 
blance is so mingled with the ‘‘ special protection”’ 
given by law to the officer, that any instruction which 
ignores this latter element, as does the instruction under 
discussion, must needs be defective and erroneous. My 
views on this matter find apt illustration in Garrett's 
case (1 Winston. p. 144), Pearson, C. J.,saying: ‘His 
honor charged ‘the warrants in this case being for a 
misdemeanor,and not for felony, gave the prisoner, 
Garrett, no authority, or any of his numerous guard of 
eighteen men, all armed, to take away life by the use of 
a deadly weapon, in order to execute his warrants.’ 
We do not concur in the proposition of law which his 
honor here lays down. On the contrary, after mature 
reflection, we are satisfied, not only that it is erroneous, 
but would make the due administration of the law im- 
VoL. 87—*2 
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practicable. * * * This conclusion is fully sustained by 
the necessity of ‘preserving good order, and asserting 
the supremacy of the law,’ as to make it unnecessary 
to cite cases. In the execution of a state’s warrant for 
treason, felony, or a breach of the peace, * * * 
the dwelling house (or castle, as it is called in the books) 
must be broken into, and everything done which is nec- 
essary in order to execute the warrant. Jn other words, 
resistance to the comniand of the state is not allowed, 
The warrant must be executed, peaceably if you can, 
Sorcibly if you must.” To the same effect as to justifi- 
cation of the officer resting on his process of right te 
arrest, see UJ. S. ex rel. Roberts v. Jailor, 2 Abb. 265, 

IV. The fourth instruction on behalf of the state 
is incorrect, in that it does not define manslaughter in 
the fourth degree, under either section 1249 or 1250, Re- 
vised Statutes. The definition would apply as well to 
section 1242, which treats of manslaughter in the second 
degree. 

VY. And it will not do to say that any error in the 
fourth instruction was cured by the sixth instruction, 
which correctly defined manslaughter in the fourth de- 
gree, because it is impossible to tell which definition the 
jury adopted. Slate v. Simms, 68 Mo. 305; State 2. 
Mitchell, 64 Mo. 191. 

VI. The sixth instruction is erroneous because, 
while section 1251, Revised Statutes, fixes the minimum 
punishment of manslaughter in the fourth degree “by 
both a fine of not less than one hundred dollars, and im- 
prisonment in the county jail for not less than three 
months,’’ the instruction in question places the lowest 
term at imprisonment at not less than six months. State 
~. Sands, 77 Mo. 118. 

VII. Evidence of good character is always to be 
considered by the jury in making up their verdict as to, 
the guilt or innocence of the accused, just like any other 
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fact in the cause; and no distinction is to be taken be- 
tween evidence of fact and evidence of character. If all 
the other evidence taken by itself proves the prisoner 
guilty, the jury are not at liberty, for that reason, to 
fail to consider evidence of this character. Stale 2. 
Alexander, 66 Mo. 148; Whart. on Crim. Evid., sees. 57, 
58, 66. Ignoring, as it did, this principle, the ninth in- 
struction for the state was impropper because it told the 
jury that ‘‘except under the plea of self-defence, the 
question of the character of the defendant was wholly 
immaterial:”’ 

VIII. The language of the twelfth instruction for 
the state, ‘‘a real substantial doubt,’’ etc., is condemned 
in Slate v. Owens, 79 Mo. 619. 

IX. There is no ground of exception in the remarks 
of counsel for the state in his closing argument. Sfate 
vo. Zumbunson, 86 Mo. 111; State v. Emory, 78 Mo. 77. 

For the errors aforesaid, the judgment is reversed 
and the cause remanded. All concur; Black, J., on all 
points; Henry, ,C. J., and Norton, J., and Ray, J., 


specially. 


Norton, J., Dissentinc.—I understand the law to 
be that, if an officer in making an arrest fora misde- 
meanor is resisted, he may apply force to accomplish the 
arrest, ‘‘and if it be necessary to kill the offender to 
save his own life or person from great bodily harm, he 
may do so.” Sections 73 and 491, Kelly’s Criminal Law, 
and authorities referred to as sustaining the proposition. 
1 Hill (S. C.) 327. 

While concurring in the judgment remanding the 
cause, I do not concur in so much of the opinion as may 
be construed to assert a different principle from that 
above stated. Henry, C. J., and Ray, J., concur in this 
opinion. 
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- Taytor, Administrator, Plaintiff in Error, v. 
Heirz. 


1. Evidence : JUDGMENT OF SISTER STATE. A judgment, purporting 
to be rendered in the county of Adams, state of Illinois, before 
Joseph Sibley, judge of the fenth judicial circuit, and attested by 
the clerk of the sixth judicial circuit, and the attestation certified 
to be in due form by Judge Williams, as judge of the sixth judicial 
circuit, held, properly admissible in evidence. 





2. : . The difference in the numbering of the judicial 
circuits, which are subject to legislative changes, is not material in 
connection with the other facts affirmatively appearing, and it suf- 
ficiently appears that Judge Sibley was judge of the circuit court 
held in Quincy, Adams county, Illinois, where the judgment was 
rendered. 

8. Covenant Against Encumbrances, Action on: RES JUDI- 
DICATA. A grantor of land conveyed the same by a deed which 
contained a covenant against encumbrances done or suffered by 
him. There was in fact an outstanding lease made by the grantor, 
and before its expiration the grantee in the deed brought suit and 
recovered damages for breach of the covenart. Held (1) That the 
plaintiff ‘s cause of action on the covenant was entire and indivisi- 
ble, and (2) that, therefore, he could not maintain a second action, 
although the assessment of the rents and profits of the land as 
damages in the first suit was made only up to the time of its insti- 
tution. 


Appeal from Marion Circuit Court.—Hon. THEODORE 
Brace, Judge. 


AFFIRMED. 
Edward McCabe for plaintiff in error. 


(1) The purported transcript of judgment of the 
circuit court of Adams county, Illinois, was not admis- 
sible in evidence. It is nowhere certified that Adams 
county is in the sixth judicial district, of which John H. 
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Williams is judge. If the county of Adams is in the 
sixth judicial circuit of the state of Illinois that fact 
could have been proved and made to appear from the re- 
cord in this case. As the record is silent on that subject 
it should not have been introduced in evidence. (2) The 
general doctrine is, that where matters could have been 
proved in a former action, the presumption is that they 
were proved, but this presumption may be rebutted. 
Freeman on Judgments, par. 273, 274; 24 How. 333; 5 
Wallace, 580. A former judgment is not necessarily con- 
elusive as to all the facts arising upon the record ; parol 
evidence is admissible for the purpose of showing 
whether or not a question was determined in a former 
suit. J/ickerson v. Mexico, 58 Mo. 61; Armstrong v. St. 
Louis, 3 Mo. Ap. 100. Parol evidence may be introduced 
to show that certain items and matters as to which the 
record is silent were not adjudicated. Sweet vo. Maupin, 
65 Mo. 65. The plea of former recovery is ever equita- 
bly and liberally construed by the courts ; if the subject 
matter of the two suits is different, and the same ques- 
tion was not in fact litigated, and no evidence offered 
concerning it, the merits of the case may be investigated 
in the second suit. Spadling e. Conway, 51 Mo. 61. 
And where the record does not positively show what was 
passed upon, parol evidence may be resorted to. J did. 
The court erred, therefore, in excluding the testimony 
of McFall, who could have testified as to whether or 
not the rents, after the final judgment of March 27, 1877, 
had been estimated and included in the recovery. 


Muldrow & Hart for defendant in error. 


Ray, J.—This was a suit begun by attachment in 
the Marion circuit court, November 22, 1881, on the 
ground of non-residence. There was no issue on the af- 
fidavit in attachment. The object of the suit was to re- 
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cover of the defendant, Heitz, the sum of eight hun- 
dred dollars, alleged to have been due the estate of the 
deceased, Thomas Redmond, by reason of a breach of a 
covenant against incumbrances, in the sale of land by 
Heitz to the deceased, Thomas Redmond. It appears 
that on the fourth of March, 1876, the defendant, Heitz, 
sold to Redmond, who was a resident of the city of 
Quincy, in the state of Illinois, a certain farm in Marion 
county, Missouri, in consideration of the sum of $6,400, 
and covenanted to and with the purchaser that the said 
farm or real estate was at the time clear and free of all 
incumbrances done or suffered by the grantor or those 
under whom he claimed. The facts were, and it is ad- 
mitted in the answer, that at the time of the sale, March 
4, 1876, John F. Renshaw and William A. Bamber were 
in the actual occupation of said lands described in the 
deed to Redmond (and referred to in the covenant), as 
tenants under a written lease executed by Heitz to them 
February 1, 1875, and leasing said premises to the said 
Renshaw and Bamber for the term of five years from the 
date of the lease, the lease expiring by its terms on the 
first of February, 1879. The lessees, Renshaw and Bam- 
ber, refused to yield possession during the lifetime of 
Redmond, the plaintiff in error. John R. Taylor pro- 
cured letters of administration on the decedent’s estate 
in Missouri and instituted the suit, as aforesaid, to re- 
cover damages for the breach of the covenant as above 
recited. The defendant admitted the execution of the 
lease to Renshaw and Bamber, the fact of their posses- 
sion and their refusal to yield possession of the demised 
premises to the purchaser, and pleaded in defence a re- 
cord of the circuit court of Adams county, in the state 
of Illinois, to show that the damages for the breach of 
the covenant had been inquired into, settled and ad- 
justed in a former suit, wherein the decedent in his life- 
time was plaintiff and Heitz defendant. 
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On the trial the plaintiff introduced evidence tend- 
ing to prove that the reasonable value of the rents and 
profits of the farm sold to Redmond and let to Renshaw 
and Bamber was for each of the years 1876, 1877 and 
1878, one hundred and ninety-two dollars per year. The 
defendant then offered in evidence the record of the 
Adams county court above mentioned, the court permit- 
ting the same to be read, to which action of the court 
the plaintiff at the time excepted. The plaintiff then 
introduced as a witness in rebuttal Thomas W. McFall, 
who stated as follows: ‘‘I was in 1876 and 1877. an 
attorney at law, engaged in the active practice of my 
profession in the city of Quincy, Adams county, Illinois, 
where I then resided and now reside. I am the same 
person named in the transcript read in the evidence as 
one of the attorneys of Thomas Redmond, the plaintiff 
in said action. I was present at the assessment of dam- 
ages in said cause, representing Mr. Redmond.”’ 

Objections were sustained to the following questions : 
‘Did Mr. Redmond, on the occasion of the assessment, 
claim any damages on account of the rents and profits 
of the land after the time of the assessment of dama- 
ges?’ ‘*Was any testimony introduced on the occasion 
of the inquiry of damages on the subject of the value of 
the rents of the premises described in the deed of de- 
fendant to Redmond for any period of time after the 
date of said inquiry?’’ And, also, to the plaintiff's 
offer to prove, by the witness, McFall, that on the as- 
sessment of damages before the circuit court of Adams 
county, [llinois, the plaintiff, Thomas Redmond, did not 
introduce any evidence on the value of the rents of the 
premises for any time except the time from the date of 
the deed of the defendant to Redmond to the time of 
the assessment ; that the plaintiff did not, at the time of 
the assessment, claim any damages on account of rents 
and profits, except to that day. 
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This was all the evidence in the case and the trial] 
court directed a verdict thereon for the defendant. 

I. The first question is as to the admissibility of the 
transcript of the record of the circuit court of Adams 
county, Lllinois. It is entitled a proceeding in pleas be- 
fore the Hon. Joseph Sibley, judge of the tenth judicial 
circuit of the state of Illinois, at a circuit court begun 
and held at the court house in the city of Quincy, in the 
said county, on the 4th Monday in the month of March, 
A. D., 1877, it being the twenty-sixth day of the said 
month, present, Hon. Joseph Sibley, judge, in the case 
numbered on the docket of said court 173, wherein the 
deceased, Thomas Redmond, was plaintiff and Philip A. 
Heitz was defendant. The admissibility of the record 
in evidence is assailed upon the grounds that the judg- 
ment purports to have been rendered before Sibley, 
judge of the tenth judicial circuit, and is attested by the 
clerk of the sixth judicial circuit, and certified to by 
Williams, judge of the sixth judicial circuit ; and that 
there is no certification that Adams county is in the said 
sixth judicial circuit. These objections are not, we 
think, well taken. The difference in the mere number- 
ing of the judicial circuits, which are subject to legisla- 
tive changes, is not, we think, material, in connection 
with the other facts affirmatively appearing. It suffi- 
ciently appears that Sibley was judge of the circuit 
court held in Quincy, Adams county, Llinois, where the 
judgment was rendered. The record is attested by Geo. 
Brophy, clerk of the sixth judicial circuit court, whom 
Judge Williams certifies is the clerk of the circuit court 
within and for the county of Adams, in the state of IIli- 
nois, and that the attestation is in due form, and certifies 
that he is one of the judges of the sixth judicial circuit 
and presiding judge of the circuit court of Adams 
county, Illinois. This is, we think, sufficient. 

II. The remaining question presented by the record 
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js as to the court’s action in holding said judgment con- 
elusive, and its refusal to admit the oral testimony of 
the witness, McFall, to show that the damages sued for 
in this action were not included in the assessment of 
damages had upon the former trial. The sale of the 
Marion county farm was made to Redmond by Heitz, on 
March 4, 1876, with a covenant against all incumbrances 
done or suffered by Heitz. The breach of said covenant 
consisted in the existence at the time of a lease of the 
farm by Heitz to said Renshaw and Bamber, commencing 
in February, 1875, and expiring by its terms February, 
1879, and in their possession thereunder. This was but 
one cause of action, complete and entire, and was inca- 
pable of apportionment or division. In said former suit 
thereon, plaintiff’s decedent was entitled to have the en- 
tire damages assessed therein, and an assessment thereof 
in said former recovery involved those incurred by the 
failure to obtain possession, and the rental value and 
profits of the possession had, and entitled to be had un- 
der said lease made for one entire term and for a definite 
and fixed period embracing said years. 

The parties to these two suits are the same, the sub- 
ject matter, to-wit, the breach of said covenant, is the 
same in both, and the time and occasion for the settle- 
ment of the entire damage, accruing solely and exclu- 
sively by reason of said breach against incumbrances, 
was, we think, at said first trial of said cause of action. 
Said record is not silent, as in the cases cited by appel- 
lant, as to what was litigated at the first trial, but shows, 
as already stated, that the cause of action in issue and 
on trial was the said breach of said covenant against in- 
cumbrances ; that damages were assessed therefor, and 
judgment ordered for a recovery thereof, which, we 
think, exhausted the remedy therefor. Plaintiff thus 
appears to have had his day in court in that behalf, in- 
troduced proof and recovered damages upon said cause 
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of action, and was entitled to introduce all his proof ag 
to the entire damages and have the same admeasured 
and adjudged, and he is, we think, conclusively pre. 
sumed to have done so. If there was any omission, in 
fact, so to do, it was the fault of plaintiff’s decedent, 
There is no new or subsequent breach of said covenant 
against incumbrances alleged or shown, and there cannot 
be in this proceeding a second inquiry of damages in 
that behalf. 

The former judgment was, we think, conclusive up- 
on the parties herein, and the court’s action in excluding 
the oral evidence of the witness was, we think, proper, 
The judgment is, therefore, affirmed. All the judges 
concur. 





THE Strate, Appellant, v. Rockett, 


1, Criminal Practice: INSTRUCTION AS TO REASONABLE DOUBT. On 
the trial of a criminal offence. the instruction as to a reasonable 
doubt of defendant's guilt should not be based upon any particular 
defence, or part of the evidence, but should be a general instruc 
tion having reference to all the evidence in the case. 





2. : SECONDARY EVIDENCE. Proof by oral evidence of the pre- 
vious conviction of a witness of a crime is competent if such evi- 


dence is not objected to. 





—: NEW TRIAL: NEWLY DISCOVERED EVIDENCE. Testimony, 
mei: ly cumulative or the effect of which is only to discredit or ime 
peach a former witness, is unavailing in a motion for a new trial on 
the ground of newly discovered evidence. 


Appeal from St. Louis Court of Appeals, 


REVERSED. 
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B. G. Boone, Attorney-General, for the state. 


(1) The instruction as toa reasonable doubt covered 
the whole case, and the instruction as to an alibi was as 
full, fair and complete as the evidence justified or the 
law warranted. The defence of an alibi is mere ordinary 
evidence in rebuttal, and it should be tested as other 
evidence. 1 Bish. Cr. Pro. (3 Ed.) sec. 1062; Slate >. 
Jennings, 81 Mo. 190. (2) It was sought by the state, 
on cross-examination, to show that Cassiday had been 
convicted for stealing. He denied it, and the best evi- 
dence possible—the record of his conviction—was intro- 
duced to impair his credit for veracity. The witness was 
not an impartial one. He was asked the question, on 
cross-examination, and the record of his conviction was 
subsequently introduced, not for the purpose of contra- 
dicting him, but to impeach his credit for veracity. This 
was proper. 1 Green]. Ev. (8 Ed.) see. 375; 1 Greenleaf’s 
Ev. (12 Ed.) sec. 459; Ros. Crim. Ev. (7 Ed.) 102; Gar- 
rett v. State, 6 Mo. 1; State v. Shields, 13 Mo. 236; State 
». Grant, 79 Mo. 113. The record of the witness’ con- 
viction was admissible even if he had not been questioned 
as to such conviction by the state. State v. Kelsoe, 76 
Mo. 505. 


Gist Blair for respondent. 


(1) The trial court cominitted error in failing to ap- 
ply, by an instruction, the question of a reasonable 
doubt to the defence of alibi. State v. Lewis, 69 Mo. 
92. A trial court, whether requested or not, must, in a 
criminal case, instruct the jury as to the law. State ». 
Banks, 73 Mo. 592; State v. Branstetter, 65 Mo. 149. 
(2) A new trial should have been granted, because of 
newly discovered evidence. (3) The court erred in per- 
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mitting the attorney for the state to ask defendant and 
witness Cassiday, on cross-examination, if they had been 
convicted of vagrancy and larceny, and then afterwards to 
introduce record evidence in relation to such vagrancy 
and larceny to discredit them. 1 Greenl. Evid. (14 Ed.) 
secs. 448-9; Stokes v. People, 53 N. Y. 164. 


SHEerwoop, J.— Defendant was indicted for rob- 
bery in the first degree, found guilty and sentenced 
accordingly. He appealed to the St. Louis court of ap. 
peals, where the judgment was reversed, and the state 
appeals here. ; 

I. I find no fault with the instructions. One wag 
given in respect of the alibi of the defendant, and then 
a general instruction was given as to reasonable doubt. 
This last covered the whole case, and in terms applied te 
all the evidence in it. It was not necessary, and it would 
be without parallel in criminal practice to link, seriatim, 
the idea of reasonable doubt to every atom of evidence 
in the cause. Evidence of an alibi is only ordinary evi- 
dence in rebuttal. 1 Bish. Crim. Proc., secs. 1062, 1066. 
And is to be treated of in the instructions in the same 
way as is other evidence of like sort. Séate v. Jennings, 
81 Mo. 185. For these reasons, 7'he State v. Lewis, 69 
Mo. 92, does not apply here, for there, no instructions on 
alibi were given. 

II. The admissibility of questions asked defendant 
and one of his witnesses Cassiday on cross-examination. 
as to whether they had been convicted of vagrancy and 
of larceny is a point not to be considered, for the reason 
that no objections were made or exceptions saved to 
these questions. Greenleaf, in relation to ‘infamy 
proved only by judgment,” says, in substance, that the 
guilt of the party may be shown by oral evidence, or even 
by his own admission, if the evidence be not objected to. 
1 Greenl. Evid., sec. 375; Slate v. Rugan, 68 Mo. 214- 
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No objection having been taken to the aforementioned 
questions, the case stands here precisely as if no such 
evidence had been introduced or questions propounded. 
This being so, the subsequent admission over the objec- 
tion of the defendant of the records of the police court, 
showing such convictions, cannot be properly assigned 
for error, since those records were perfectly competent 
evidence of the convictions therein mentioned, and the 
only competent evidence of the fact of previous convic- 
tion.  Ib., sec. 457. Oral evidence of the party’s guilt, 
or of his admission to that effect, or even his plea of 
guilty, which has not been followed bya judgment, going 
only to the credibility of the witness, and not his com- 
petency. J0., sec. 375, supra. 

III. But one point remains to be discussed, and that 
is newly discovered evidence, consisting of the affidavit 
of Bass Eddie, foreman of the Liggett & Myers Tobacco 
Company, that defendant had worked for that company 
the entire day, 7. e., from 7 a. m. to 5:30 p. m., of Sat- 
urday, October 6, 1883, the day the robbery is said to have 
occurred. 

Kohlmentz had testified that on that day, be- 
tween one and three o'clock, he had seen defendant at the 
fair grounds, and recognized him when he robbed him, as 
being the same man. The defendant, in his testimony, 
after having heard Kohlmentz testify as to seeing him at 
the fair grounds, did not deny that he was there at the 
time specified by the prosecuting witness, and yet, in 
his affidavit as to newly discovered evidence, he states 
that since the trial he had obtained evidence that he was 
not at the fair grounds on that day. If he was not at 
the locality mentioned it would have been a very obvious 
and natural thing for him to have denied it, and if he 
had done so, the evidence of Eddie would have been 
merely cumulative, é. e., evidence of the same kind to 
the same point. The failure of defendant, when testify- 
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ing as a witness, to deny his presence at the fair grounds, 
must be regarded as inconsistent with his affidavit of 
newly discovered evidence, and, therefore, fatal to his 
motion for a new trial, for that reason if for no other. 
And, in this connection, it is not to be overlooked that 
Eddie does not appear to swear to facts, within his own 
knowledge, as to defendant’s presence at the tobacco 
factory, for he states, in the conclusion of his affidavit, 
‘‘that this all appears on the books of said company.” 
Taking into consideration all these things, as well as the 
fact of defendant’s presence at or near the scene of the 
robbery, at or about the time it was committed, being 
shown by others than the prosecuting witness, it would 
be going too far to hold that error was committed in 
denying the motion for a new trial, because of the point 
now discussed. These views are fully supported by the 
following authorities: State vo. Ray, 53 Mo. 3415; Slate 
v. Butler, 67 Mo. 59. In the latter case it is expressly 
ruled that testimony merely cumulative, or the effect of 
which is only to discredit or impeach a former witness, 
as was the case here, is unavailing in a motion for a 
new trial, on the ground of newly discovered evidence. 
Therefore, judgment of the court of appeals is reversed, 
and that of the criminal court affirmed. All concur. 





Curisty, Appellant, v. FLANAGAN. 


Judgment Lien: DURATION OF: APPEAL AND SUPERSEDEAS. An ap 
peal from a judgment of the circuit court and a supersedeag 
thereon will not have the effect to extend the judgment lien be- 

youd the time prescribed by the statute. 
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Appeul from St. Louis Court of Appeals. 


AFFIRMED. 


W. B. Thompson and James Tuussig for appel- 
lant. 


(1) An involuntary delay created by no act of 
plaintiff in the execution, cannot operate to deprive 
him of the lien of his judgment. Bank of Missouri ». 
Wells, 12 Mo. 361; Wood v. Messerly, 46 Mo. 255; 
Durrett ©. Hulse, 67 Mo. 201; Riggs v. Goodrich, 74 
Mo. 111. (2) While a judgment is superseded, the 
operation of the statute limiting the lien to three 
years is suspended, and that period of suspension 
is not to be reckoned in determining the time of ex- 
piration of the lien. (3) If the three years expire dur- 
ing the existence of the supersedeas, no scire facias 
is necessary to continue the force of the lien. A sus- 
pended judgment need not and cannot be revived by 
scire facias. 


Garland Pollard for respondent. 


The appeal and supersedeas did not extend the time 
of the judgment lien; it expired just as though no 
appeal had been taken. Chouteau v. Nuckolls, 20 Mo. 
442. 

Norton, J.—It is conceded by counsel that the 
only question which the record in this case presents for 
determination is: Does an appeal taken from the judg- 
ment of the circuit court, where an appeal bond is given 
which operates as a supersedeas, have the effect of ex- 
tending the lien of such judgment beyond the time pre- 
acribed by statute’ It is also conceded that if this 
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question is answered in the affirmative, that the judg- 
ment in the case ought to be reversed, and that if an- 
swered in the negative it ought to be affirmed. The 
question which the record propounds has been practi- 
cally answered in the negative in the case of Chouteay 
». Nuckolls, 20 Mo. 442, where it is held that the pend. 
ency of a writ of error prosecuted from a judgment, 
did not affect the duration of the judgment lien; that 
the affirmance of the judgment would not prolong its 
existence, nor would the pendency of the writ continue 
the lien until the time of affirmance, and that this was 
plain from the wording of the act creating the lien. 

It is true as contended that it is not shown by the 
report of the case whether any bond or order operating 
as a supersedeas had been given or made, or anything 
to show that the plaintiff in the judgment could not 
have enforced his judgment by execution during the 
pendency of the writ; but this can make no difference 
inasmuch as the decision of the court was distinctly 
put upon the words of the statute. A judgment lien is 
of statutory origin, the lifetime of which is fixed by 
statute, which we are not at liberty either to diminish or 
extend, by construing into the statute an exception 
which it is alone the province of the legislature to insert. 
It is argued that inasmuch as an appeal where a bond is 
given operates as a supersedeas, and denies to the judg- 
ment creditor an execution to enforce the lien of his 
judgment, it would be a hardship on him to rule that 
the appeal, if not determined within the period fixed by 
law for the continuance of the judgment lien, did not 
operate to continue his lien. This argument would be 
more properly addressed to the law-making power than 
to us. Besides, the hardship complained of is not so 
manifest when the fact is considered, that before an 
appeal can have the effect of denying to the judgment 
ereditor an execution, the party appealing must give a 
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new and additional security, by the execution of a bond 
with two sufficient sureties in double the amount of the 
judgment appealed from, binding them to pay the judg- 
ment if affirmed and all costs and damages which may 
be awarded against the appellant. 


The point presented in this case was neither raised 


nor considered in the cases of Bank v. Wells, 12 Mo. 
361, and Meyers v. Campbell, 12 Mo. 603. Judgment 
affirmed. All concur, 





JorpAN ef al. v. Tue City oF HANNIBAL, Appellant. 


1, 


Municipal Corporation : DEFECTIVE BRIDGE. Where a city un- 
dertakes to build a bridge for public travel, it is bound to put and 
keep the same in a reasonably safe condition for such use. 


The rule that a municipal corporation acts judi- 
cially in selecting a plan upon which a public improvement is to be 
constructed, and that no private action will lie for lack of judg- 
ment in that respect, has no application to an injury resulting 
from its negligent construction of a bridge. 





: PERMITTING BRIDGE TO BE OUT OF REPAIR: NOTICE. In an 
action against a city for an injury resulting from having permitted 
its bridge to get out of repair, it must be shown to have had notice 
of the defective condition of the bridge, or that the same existed 
for such a length of time that the city, by the use of ordinary care, 
would have discovered the defect in time to have repaired it. 


Bridge, Driving onin Trot. Driving a horse ina trot upon a 
bridge held, in this case, not té be contributory negligence, 


Instruction. An instruction is properly refused which leaves it to 
the jury to determine a question both of fact and law. 





Appeal from Hannibal Court of Common Pleas.—Hon. 


Joun T. Repp, Judge. 
Vou. 87—33 
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AFFIRMED. 


W. C. Foreman ani Easley & Russell for appel- 
lant. 


(1) The petition does not state facts sufficient to 
constitute a cause of action. (2) The city could not be 
held liable for any defect in the plan of the bridge. —De- 
troit vo. Bectm tn,3t Mich. 125; Foster ov. St. Lowis,71 Mo. 
157; Curr v. Northern Liberties, 35 Pa. 324. (3) Where 
a casus, or “an act of God,”’ is pleaded as a special 
defence, then if prior. negligence is relied on to defeat 
the plea, it must be specially pleaded and proven, and 
such prior negligence is not available as an avoidance 
unless it is shown that it was not merely a condition, 
but was an active and co-operative cause of the accident. 
‘Wharton on Neg., sec. 123; Read v. Ry., 60 Mo. 206; 
Ry. c. Read, 10 Wall. 176; Pruitt vo. Ry., 62 Mo. 527. 
(4) The negligence of the respondent, in driving on the 
bridge in a trot, should have been submitted to the jury. 
Dillon on Mun. Corp. (3 Ed.) see. 1029. (5) The appel- 
lant could only be required to keep its bridges reason- 
ably safe for travel in the ordinary modes, and able te 
resist storms of ordinary and usual volume. 


7. Il. Bacon for respondent. 


(1) The petition sufficiently stated a cause of ac- 
tion. Jlaire v. Kansas, 76 Mo. 438. (2) The defend- 
ant’s refused instructions were properly refused. A 
rain, however sudden or unusual, cannot necessarily ac- 
‘count for a practically antecedent calamity. The in- 
structions given on both sides by the court demanded 
of plaintiffs more -proof than the case required, as 
thereby the plaintiffs were held to prove the ordinary 
character of the storm as well as of the current. Lowe 
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e. Batteen, 68 Mo. 84. ‘The rain that caused the bridge 
to fall, though extraordinary in force and violence, 
might not have lasted long enough to make a current of 
extraordinary force. 


Brack, J.—This is an action to recover damages for 
the loss of plaintiff's horse, buggy and harness, occa- 
sioned, it is alleged, by a defective bridge. The answer 
admits the ownership of the property and the loss at the 
time stated in the petition. It also states that the loss 
was occasioned by the act of God, to-wit, an extraordi- 
nary rain storm, and it also sets up contributory negli- 
gence on the part of Crosby. The bridge was a wooden 
structure, with mud sills and upright posts. The evi- 
dence tends to show that the bridge had been for a long 
time out of repair, and was in a dangerous and unsafe 
condition. Other evidence is to the effect that it had 
been repaired just before the accident. Crosby and his 
wife were in the carriage and attempted to cross, when 
the bridge fell, and the property was lost. The evidence 
was conflicting as to the character of the storm. 

1. It was the duty of the defendant to keep the 
bridge in a reasonably safe condition for travel thereon. 
If it became out of repair, notice of that fact should be 
brought home to the defendant, or the defect must be 
shown to have existed for such a length of time that the 
defendant, by the use of ordinary care, would have dis- 
covered the same in time to have made the needed 
repairs. ‘These principles are fairly incorporated in the 
instructions given. Others given are in effect that if the 
bridge fell because of a rain storm of extraordinary 
force and violence, when it was in a condition to resist 
an ordinary storm, then plaintiff could not recover. It 
is true the second instruction assumes that the bridge 
fell because of a storm. This is the position taken by 
the answer, save it goes further and states that the storm 
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was one of extraordinary force and violence. The ef- 
fect of the instruction, therefore, was to narrow the issues 
in favor of the defendant, and of that it surely cannot 
complain. 

2. The court, of its own motion, gave an instruction 
stating that it was the duty of the defendant, in adopt- 
ing a plan for a bridge, to consider the nature and condi- 
tion of the materials composing the bed and banks of 
the stream, and the force of the current arising in said 
stream from ordinary storms, and if-the bridge was 
built upon a plan that necessarily rendered travel over 
it dangerous in the usual modes of travel, during a rain 
storm of ordinary force and violence, and that the loss 
was caused by such defect in the plan of the bridge, then 
the finding should be for the plaintiff. The creek was a 
wet weather water way. In a distance of a quarter of 
a mile above the bridge it has a fall of one hundred and 
thirty-seven feet, evidence tended to show, to be safe, 
the bridge should have abutments of stone, or piles 
driven into the ground, or wings built out from the bents 
to the banks. Generally it is true a municipal corpora- 
tion acts judicially in selecting a plan upon which a 
public improvement is to be constructed, and no private 
action will lie for a lack of judgment in that respect. 
Sher. & Red. on Neg., secs. 144, 374. The rule has been 
applied in this state where a street was brought to a 
grade pursuant to a plan for grading the streets pre- 
scribed by ordinance, and private property was flooded 
by reason of the changed grade. Soster vo. The City of 
St. Louis, 71 Mo. 157. But we do not see that the rule 
has any application to this case. Whether the defend- 
ant could or would build a, bridge with abutments of 
masonry or of wood was, of course, a matter for the 
city council to determine. But where it undertook to 
build one, it was in duty bound to put and keep the 
same in a reasonably safe condition for travel. Slaples 
























OCTOBER TERM, 1885. 





Jordan v. The City of Hannibal. 





a. The town of Canton, 69 Mo. 592; Weightman v. The 
Corporation of Washington, 1 Black, 39. There is no 
evidence tending to show that the city council ever 
formally adopted any particular plan, or brought to its 
aid any skill. Indeed, the bridge was a simple affair, 
having but two bents, and those twelve feet apart. If 
without piles driven into the ground, or wings built 
out from the bents to the banks, to prevent working 
between the bents and banks, it was necessarily dan- 
gerous; then the defendant was guilty of negligence 
in its construction. It is in this sense the word 
plan must have been used and understood. This 
instruction, it is also contended, placed a right to recover 
upon a ground not stated in the pleadings. The peti- 
tion in substance states that the bridge was so negli- 
gently constructed, that with the wear from travel 
thereon, and the action of the water thereunder, it had 
become unsafe, and that it gave way and fell while the 
horse and carriage were being driven over it, resulting in 
a total loss, ete. The petition, it will b> seen, counts 
upon neglizence in the construction, as well as want of 
repair. 

3. The court refused to instruet upon contribu- 
tory negligence, and of this error is also assigned, The 
only evidence upon which such an instruction could 
be based was that Crosby attempted to cross the bridge 
in a trot during the rain fall. It does not appear he 
knew the bridge was dangerous, nor was any evidence at 
all offere 1 to that effect. The banks of the creek were 
not yet full. It would be unreasonable, under these cir- 
cumstances, to hold that he. must stop and examine the 
structure. The fact that he went upon so small a struc- 
ture in a trot is not evidence of contributory negligence. 
No claim is made that he was violating any municipal 
regulation. Defendant's first instruction refused left it 
to the jury to determine both the fact and the law, as to 





678 SUPREME COURT OF MISSOURI, 





Glasgow v. The City of St. Louis, 








—_——- 


what would constitute an act of God, and was, therefore, 
properly refused. The questions designed to be pre- 
sented by the other refused instructions were better 
stated in the instructions given. The judgment is af- 
firmed. All concur. 





Giascow et al. v. Tuk Crry or Sr. Louts et a/., Ap- 
pellants. 


1, City: streers. The streets of a city are held by it in trust for the 
public exclusively for street purposes. 


2. : : ST, LOUIS CITY: CHARTER. The charter of the city 
of St. Louis held not to confer on the council the power to enact 
an ordinance, declaring that a part of one of its streets should be 
vacated for twenty years, that the adjoining owners should have 
its use for that time and providing that at the end of the twenty 
years the street should revert to the city for a public thorough- 
fare. 





Appeal from St. Louis Court of Appeals. 
AFFIRMED. 
Truman A. Post and Leverett Bell for appellants. 


(1) The relinquishment of Papin street by the 
Glasgows in 1854 gave the city the same control over it 
as in case of ordinary streets. (2) When city ordinance 
1,752 was passed, and the Glasgows relinquished their 
land for street purposes, the city of St. Lonis had full 
charter power to “‘open and alter, abolish, widen, ex- 
tend and establish” streets, lanes and alleys, and there- 
fore power to abolish Papin street. (3) When ordinance 
12,457 was passed, the charter of St. Louis gave the city 
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eouncil power to vacate streets, and therefore that body 
had the right to declare the strip of Papin street be- 
tween Twelfth and Thirteenth streets vacant for twenty 
(4) Plaintiffs have no ground for injunetion. 
The fact that plaintiffs are interrupted in their right of 
way through Papin to Twelfth street gives them no such 
right, since (a) Aside from ordinance 12,457, Papin 
street, between Twelfth and Thirteenth, cannot be a 
thoroughfare, and is, in point of fact, practically of no 
use to and deserted by the public. (+) Were the fact 
otherwise, any more circuity of route, inconvenience of 
access, or even depreciation in value of property caused 
by closing up this scrap of street, would not authorizs 
(5) The evidence shows positively that the 
injury to plaintiffs is a diminution in the rental or salable 
value of their lands, by the closing of Papin street be- 
tween Twelfth and Thirteenth. (6) Injuries so caused 
are in kind suffered in common by the public, and 
although more in degree by the adjacent owners, the 
action, if any, should be brought by the public prosecu- 
tor, and injunction therefor will not be granted on the 
application of a private citizen. Zabriske v° Railroad, 
13. N. J. Eg. 318; 2 Stor. Eq., sec. 925; Attorney General 
o. Nichol, 16 Vesey, Jr. 342; Aellinger v. Rvrilroad, 50 
N. Y. 206; Hinchman v. Ry. Co., 17 N. J. Eq. 78; 
Allen v. Freeholders, 13 N. J. Eq. 78; Doolittle o. 
Supervisors, 18 N. Y. 169; Dawson v. St. Paul, ete., 15 
Minn. 136; Green v. Lake, 54 Miss. 545-6; Spooner ov. 
MeConnel/, 1 McLean, C. C. Rep. 482-3. 


years. 


injunetion. 


M. L. Gray for respondent. 


(1) 


The power to vacate, like the power to open 
streets, can be exercised only for the public good. 
(2) Ordinance 12,457 is not the exercise of the power to 
vacate a street, but is a conversion to an unauthorized 
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use. (3) The city has no power to alien or dispose of 
streets held in trust for public use. 2 Dill. M. Corp. 
(3 Ed.) sec. 650, and authorities in note 1, sec. 651, sec. 
575 and note 1, sec. 660; Warren v. Lyons, 22 lowa 
851, 354; Commonwealth v. Bowman, 3 Pa. St. 203; 
State v. Atkinson, 24 Vt. 448; 18 Ohio St. 221; 7rustees 
vo. Perkins, 3 B. Mon. 440; Alves v. Tr. of Henderson, 
16 B. Mon. 168; Zrustees v. Hoboken, 33 N. J. Law, 19; 
Alton v. Transp. Co., 12 Ill. 60; Ransom v. Boal, 29 
Iowa, 68, 70; Mutthews v. Alexandria, 68 Mo. 119; 
Hitchcock v. St. Louis, 49 Mo. 484. (4) Equity will 
cause the trust to be observed and will enjoin a violation 
of it at the suit of parties injured. 2 Dill. M. Corp. 
(3 Ed.) sec. 653, and cases cited in note 1; Puge oa. 
Mayor, 34 Md. 564; Spiegel v. Gansberg, 44 Ind. 418 ; 
Huber v. Gazy, 18 Ohio, 27. (5) If other persons thaa 
the city were to obstruct Papin street, it would be the 
duty of the city to remove the obstruction. B/ake ». 
St. Louis, 40 Mo. 570; Snith ov. S’. Joseph, 45 Mo. 449, 
452; Bowie v. Kansas Cify, 51 Mo. 454, 462; Oliver o. 
Kansas City, 69 Mo. 79. (6) The charter itself pro- 
hibits the &ppropriation of public streets to private uses. 


Norton, J.—This cause is before us on defendant's 
appeal from the judgment of the St. Louis court of 
appeals affirming the judgment of the circuit court 
enjoining and restraining defendants from closing so 
much of Papin street as lies between Twelfth and Thir- 
teenth streets in the city of St. Louis. The defendants 
claim the right to close or stop up said street by reason 
of the following city ordinance: 


*°12,457. An ordinance’ providing for the vacation 
of Papin street, between Twelfth and Thirteenth streets, 
on the dedication to the public of a triangular slip of 
ground in city block 441. 
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‘Be it ordained by the municipal assembly of the 
eity of St. Louis, as follows : 

‘“‘Section 1. So much of Papin street as lies be- 
¢ween Twelfth and Thirteenth streets is hereby declared 
to be vacated as a public street, and the use thereof for 
twenty years from the approval of this ordinance is 

iven to the owners of the property abutting thereon, at 
the expiration of which time the property embraced in 
the street shall revert to the city as a public thorough- 
fare. 

“Sec. 2. This ordinance is not to takeeffect nor 
be in force unless a triangular slip of land in the city 
block 441, having a front of twenty feet on Gratiot street 
by a depth of on? hundred and forty-four feet six inches 
on Twelfth street, and bounded as follows: By Twelfth 
street on the east, Gratiot street on the north, and by a 
line drawn from a point on the south line of Gratiot 
street twenty feet west from the intersection with 
Twelfth street to a point on the west line of Twelfth 
street one hundred and forty-four feet six inches south 
from its intersection with Gratiot street, shall have been 
properly dedicated and surrendered to the city of St. 
Louis for public use. 

** See. 3. This ordinance shall not take effect unless 
within thirty days from its approval by the mayor, the 
Shickle, Harrison & Howard Iron Company shall file 
with the city register its bond to the city of St. Louis, in 
the penal sum of twenty thousand dollars, with two or 
more good and sufficient securities, to be approved by 
the mayor and council, eonditioned thit said Shickle, 
Harrison & Howard Iron Company shall save the city of 
St. Louis harmless from the payment of any costs, dam- 
ages, judgments, cu‘lay or expenditures by reason of 
vacating said street as aforesaid, and at the same time 
pay into the city treasury the sam of two thousand 
dollars. 

“Approved March 27, 1883.” 
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It is claimed that this ordinance is valid by reason 
of a charter provision which invests the mayor and as- 
sembly with power ‘‘to establish, open, vacate, alter, 
widen, extend, pave or otherwise improve * * * all 
streets,’ etc. The ordinance, though using the word 
vacate, does not propose, taking the word in its ordinary 
meaning, to vacate Papin street. Looking at it in its 
entirety, it proposes to deny to the public the use of the 
street for twenty years, and to devote it during that time 



























to the exclusive private use of the Shickle, Harrison & 
Howard Iron Company at a fixed price, at the expira- 
tion of which time the city is again to resume control of 
it asa street. The charter provisjon invoked to sustain 
the ordinance confers no such power as was exercised in ‘ 
its passage. The streets of the city are held by it in 
trust for the public for street uses and purposes and none 
other. This precise question was carefully considered in 
the case of Belcher Sugar Refining Co vo. St. Louis 
Grain Elevator Co., 82 Mo. 127, where it is held, that ** it 
would not do to permit property condemned for one 
purpose to be used for another and different purpose, or 
property condemned for public use to be appropriated 
to private use. The latter can no more be done than 
could the property in the first instance have been con- 
demned for such use.’’ See also the cases therein cited 
which abundantly sustain the proposition announced in 
the opinion. 

The fact that the public acquired the use of Papin 
street by dedication instead of condemnation, does not 
affect the principle. The above case also affirms the right 
of a person who sustains peculiar or special damages by 
reason of the application of a street or wharf to private 
instead of public uses, to be redeemed by an appead 
to the injunctive powers of the court. From the 
fact that the evidence offered on the trial to show that 
plaintiffs would or not sustain a special damage from 


























OCTOBER TERM, 1885. 685 - 





The State ex rel. Snyder v. Davidson. 





—_— 


elosing up Papin street as proposed, is not preserved ip 
the record except by the general statement that it tended 
on the one side to establish such damage, and tended on 
the other side to show that no damage would result, we 
are precluded from going into that question further than 
to say that we must indulge the presumption that the 
evidence was sufficient to satisfy the mind of the trial 
judge that damages peculiar and special to plaintiff: 
would result from shutting up Papin street. Judgment 
affirmed with the concurrence of the other judges. 





Tue STATE ex rel. SNyDER, Collector, v. Davipson, 
Plaintiff in Error. 


1. Judgment: WHEN IN EXCESS OF SUM CLAIMED. A judgment for 
taxes based on a constructive service and in excess of the sum 
asked for in the petition, is erroneous on the face of the record. 


2. : . A motion made by defendant, at the term at which 
the sale was had, to set aside such judgment should have been sus- 
tained. 





Wrror to Adair Circuit Court.—Hon. ANDREW ELLISON, 
Judge. 


REVERSED. 
FI’. M. Harrington for plaintiff in error. 


The court had no jurisdiction by the order of publi- 
cation made in this case to authorize the judgment. 
When the plaintiff took judgment for the sum of $6.18 
there were no facts in the petition to support it. A judg- 
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ment in excess of the relief asked renders the judgment 
void. The plaintiff cannot have other or different relief 
than that prayed for in the petition. Jlvore v. Dizon, 
50 Mo. 424; Maupin v. Triplett, 5 Mo. 422; Car v. Had- 
wards, 1 Mo. 137; Janney v. Spedden, 38 Mo. 395; 
Pitkin o. Yaw, 13 Ill. 252. 


A. D. Resdon for defendant in error. 


Brack, J. --Special judgment was rendered against 
the defendant enforcing the lien for taxes on one hun- 
dred and twenty acres of land for the year 1877, the sub- 
sequent taxes having been paid. The land was sold on 
execution for three dollars, it being of the value 
of from two to three dollars per acre. The judgment 
was for $6.18, when according to the prayer of the peti- 
tion and the order of publication, it could not have ex- 
ceeded $5.74. Because of this excess of forty-four cents, 
the defendant learning of the sale, appeared by his agent 
at the same term at which the sale was made, and moved 
to set it aside, which motion was overruled. As the 
judgment was based upon constructive service, and was 
in excess of the relief asked, it was, to say the least, er- 
roneous on the face of the record, and the defendant 
having made a timely motion, it should have been 
sustained. 

The judgment overruling the motion is reversed and 
the cause remanded 411 concur, 
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ACCOUNT, 


PRACTICE: ACCOUNT: ADMISSION: BURDEN OF PROOF. In an action 
upon an assigned account, a general denial will impose upon the 
plaintiff the burden of proving both the account and the assign- 
ment, but both are admitted by a special defence. Bond v. Long, 


ADMINISTRATION. 


1. COSTS: ADMINISTRATION : ATTORNEY'S FEES: RECEIVER. Fees paid 
by a receiver to his attorney for professional service and advice in 
regard to the management of the property impounded, are t of 
the costs of administratjon, and are not taxable as costs in the liti- 
gation against the losing party. The City of St. Louis v. The St. 
Louis Gas Light Go., 224. 


2. Wipow, ALLOWANCE FOR: STATUTE. The four hundred dollars 
allowed the widow by Revised Statutes, section 107. is an absolute 
provision for her own use to be disposed of as she may see proper, 
and she is entitled to it regardless of whether or not there are chil- 
dren of the marriage or the deceased left a family. Mowser v, 
Mowser, 437. 


: : ABANDONMENT OF HUSBAND BY WIFE. The widow is 
entitled to the allowance provided for by Revised Statutes, section 
107, where she remained the wife of the deceased to the time of his 
death, a aes she may have abandoned him without sufficient 
cause. . 





See ATTORNEY AND CLIENT, 2, 
‘ ADMISSIONS. 


1. DEPOSITION; ADMISSION. The deposition of a party to a cause may 
be read in evidence against him in another cause as an admission, 
but it cannot be so read in the same cause in which it is taken. 
Priest v. Way, 16. 


%. EVIDENCE: ADMISSION. A party is not bound to accept in evidence 
an admission in lieu of a ond, when the admission is not broad 
enough to embrace all the facts dixclosed by the record, and the 
parol admission of a wed made in pais is competent evidence 
only of those fats which may lawfuily be established by parol 
evidence, and cannot be received to supply the place of existing 
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evidence by matter of record. Bank of North America v. Cran- 
dall, 208. 


PRACTICE : ADMISSION : BURDEN OF PROOF. In an action upon aa 
assigned account, a general denial will impose upon the plaintiff 
the burden of proving both the account and the assignment, but 
both are admitted by a special defence. Bond v. Long, 266. 


ADVERSE POSSESSION. 


LAND TITLE: ADVERSE POSSESSION : EJECTMENT. One who incloses 
and holds land by an open, notorious, adverse possession, against 
all the world, for a period of ten years will obtain thereby an inde- 
feasible title in fee-simple to the land so inclosed and possessed. Ekey 
u. Inge, 493. 


COLOR OF TITLE: ADVERSE POSSESSION, Where a defendant in an 
execution denies the validity of the sale of land thereunder and 
subsequently enters on and holds the premises adversely, the patent 
and deeds under which he he'd before the sale are sufficient to give 
color of title in aid of such adverse possession. Gaines v. Saunders, 
557. 





: GOOD FAITH OF OCCUPANT. Those claiming adversely under 
color of title must enter and occupy the land in good faith claiming 
the whole tract, relying on the color of title as being the legal 
title. Jb. 





: : QUESTION OF FACT. Whether one who claims land 
adversely under color of title entered and occupied the same in 
good faith, relying on the color of title as being the legal one; is a 
question of fact for the jury. Jb. 


COLOR OF TITLE. The evidence in this case held sufficient to au- 
thorize the court to declare that the color of title extended defend- 
ants’ possession to the entire tract of land in suit. Jb. 


ADVERTISEMENT. 


Equity » INJUNCTION : CLOUD UPON TITLE: ADVERTISEMENT: RECEIVER : 


TRUSTS AND TRUSTEES. Ohnsorg v. Turner, 127, 
AGENCY. 


AGENCY: BURDEN OF PROOF. Where one receives money as the 
agent of another, the burden is on him, in an action to account 
therefor, to show that he repaid it to his principal, or otherwise 
disposed of it by the latter's direction. Young v. Powell, 128, 


BROKER, AGENCY OF. A broker for the purpose of signing the 
memoranda of the sale is the agent of both parties to the contract 
which he makes ; but in other respeccs he is only the agent of the 
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arty originally employing him. Schlesinger v. The Texas & St. 
oom Railway Company, 146. 


AGENCY : QUESTION OF FACT. Whether one was the agent of one 
person or another in a transaction, held, properly submitted to the 
jury. Jb. 


AMENDMENT. 


: STATEMENT: AMENDMENT. A statement before a justice of 
the peace, under Revised Statutes, section 809, which is held in- 
siiflicient by the Supreme Court, upon the cause being remanded te 
the circuit court, may be there amended, if warranted by the facts 
Manz v. The St. Louis, Iron Mountain & Southern Railway Com- 
poamy, 278. 





PLEADING, AMENDMENT OF. - The refusal of the trial court in this 
case, to permit plaintiff, before final judgment. to amend his peti- 
tion in order to conform it to.the proofs, held to be error. 
Carr v. Moss, 447. 





= —. The code in relation to amendment of pleadings is 
liberal, and the courts in relation to the same should at least be as 
liberal as the statute. Jb. 


ANTE-NUPTIAL AGREEMENT, 


See Contracts, 4, 5. 


APPEAL, 


APPEAL BOND, VALIDITY OF. An appeal bond taken and approved 
by the clerk in vacation possesses none of the elements of legal 
validity. Julian v. Rogers, 229. 


APPEAL: PRESUMPTION. An appeal from an inferior court will be 
presumed to have been taken within the-time allowed by law, 
where the record shows nothing to the contrary. Feurth v. An- 
derson, 354, 


CONSTITUTION : APPEAL TO ST. LOUIS COURT OF APPEALS : AMOUNT IN 
DISPUTE : JURISDICTION. The relatrix brought suit on a penal 
bond in the sum of twenty-seven hundred dollars, and judgment 
was rendered for her for said sum, with execution for twenty-two 
hundred dollars, the amount of damages recovered by relatrix for 
the breach of the bond, and the defendant appealed to the St. 
Louis court of appeals. Held, that the amount in dispute on the 
appeal was twenty-two hundred dollars, the amount of damages 
recovered for the breach of the bond, and that the St. Louis court of 
appeals. and not the Supreme Court, therefore, had jurisdiction of 
the appeal. The State ex rel. Heye v. The St. Louis Court of Ap- 
peals, 569. 
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4, JUDGMENT LIEN, DURATION OF: APPEAL AND SUPERSEDEAS. An ap 
peal from a judgment of the circuit court and a supersedeas 
thereon will not have the effect to extend the judgment lien be 
yond the time prescribed by the statute. Christy v. Flanagan, 
70. 


APPEAL BOND, 
See APPEAL 1, 
ARREST. 
See OFFICES AND OFFICERS, 5, 
ASSAULT, 


——: INSULTING EPITHETS? ASSAULT. Insulting — or op 
probrious words will not justify an assault. The State v. Griffin, 
603. 


ASSIGNEE, 





: ASSIGNEE. The plaintiff is entitled to recover on the 
policy, where it appears that he is the legal assignee of the policy, 
and is the equitable owner of the intere-t of the insured in the 
land on which the insured house was situated. Breckinridge +. 
The American Central Insurance Company, 62. 


ASSIGNMENT. 


PRACTICE: ADMISSION: BURD®N OF PROOF. In an action upon an as 
signed account, a general denial will impose upon the plaintiff the 
burden of proving both the ac-ount and the assignment, but both 
are admitted by a special defence. Bond v. Long, 266: 


See ASSIGNEE. 


ATTACHMENT. 


1. PRACTICE: ATTACHMENT: MISJOINDER OF PARTIES. The impro _ 
joinder of a defendant io an attachment suit is no ground for di 
solving the attachment. Albers v. Bedell, 133. 


2. JUDGMENT: EVIDENCE: ATTACHMENT: GARNISHEE. A judgment for 
or against a garnishee in an action of attachment by one creditor 
is-not bindin, upon another creditor in an attachment suit by him 
against the same garni~hee, an | the record of the judgment in the 
furmer case is n »t « Imissible in evidence on tu. trial of the latter, 
Strauss v Ayres, 348. 
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ATTORNEY AND CLIENT. 


CLIENT AND ATTORNEY: TRUSTEE. Where an attorney purchases 
land in his own name, at a sale under an execution in favor of his 
client, the latter has the option to treat the attorney as his trustee, 
but such right of election must be exercised by the client within a 
reasonable time. Ward v, Brown, 468. 


ADMINISTRATOR. Where the client, in such case, 18 the adminis- 
trator of an estate, his acts and conduct in the matter of such pur- 
chase wiil bind the heirs and the estate. Jb. 


ATTORNEY'S FEES. 


CosTS : ADMINISTRATION : ATTORNEY'S FEES: RECEIVER. Fees paid by 


receiver to his attorney for professional service and advice in regard 
to the management of the property impounded, are part of the costs 
of administration, and are not taxable as costs in the litigation, 
against the losing party. The City of St. Louis v. The St. Louis 
Gas Light Co., 224. 


BACK TAXES, 


See TAXEs, 4. 


BANK. 


DEED, AUTHORITY OF PRESIDENT OF BANK TO MAKE. Under the evi- 
dence in this case held that the president of a bank had no author- 
ity toexecute the bank's deed, conveying land for the benefit of 
creditors, and also that the authority of the president to make the 
deed in question could not be sustained on the ground of the bank's 
acquiescence therein. McKeag v. Collins, 164. 


TAXATION : BANK STOCK. Assessment of taxes against bank stock 
must be made against the shareholders personally. The City of 
Springfield v. The First National Bank of Springfield, 441, 


: . The fact that the officers of.the bank refuse to 1.ur- 
nish the assessor with a list of shareholders, affords no reason for 
making the assessment and enforcing the tax against the property 
of the “bank. Ib. 





BANK STOCK. 
See Bank, 2, 3. 


BANKRUPTCY. 


FRAUD IN CREATION OF DEBT: DISCHARGE IN BANKRUPTCY, Where 


~~ 
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worthless and fraudulent bonds are knowingly given as security 
for a debt at the time of its creation, this will constitute such fraud 
as will bring t!ie case within the exception of the bankrup: act, 
and prevent a discharge in bankrup’cv from operating as a bar te 
a rccovery for the debt. Bank of North America v. Crandall, 203. 


BILLS AND NOTES. 





1. THE FINDING of the trial court that certain notes, secured by a deed 
of trust, were held by the maker. as agent of the owner, and had 
not been paid, affirmed. Bowman v. The St. Louis Times, 191. 


2. NOTE: POSSESSION BY MAKER. The fact thata note. after having 
been put into circulation by the maker for value, comes into the 
hands of the latter as an agent of a third party, will not defeat 
recovery thereon by the latter. Jb. 


8. CHECK: PAYEE: DRAWER. Where the payee to whom a check is 
delivered by the dra ver, receives it in the same place where the 
bank on which it is drawn is lo-ated, he may preserve recourse 
against the drawer by presenting it for payment at any time before 
the close of banking hours on the next day, and if in the mean 
time the bank fails the luss will be the drawe:’s. Wear v. Lee, 353, 


BOUNDARIES. 


1. EJECTMENT : BOUNDARIES: PRACTICE. What are the boundaries of 
land conveyed by deed is a question of Jaw ; where the bounJlasies 
are is a question of fact. The City of St. Louis v. Meyer, 276. 





: PRACTICE. It iserror to instruct a jury to disregard sur- 
veys, properly in evidence, in determining the position of boundary 
lines mentioned in the deed in suit. J0. 


re) 


: BOUNDARIES. That partitioners place certain stones that 
mark boundary lines upon land adjoining their own, does not have 
the effect of changing the boundary lines. Jb. 





: EVIDENCE. Under a claim that acertain street marks a 
boundary line, it is error to admit in evidence proceedings to open 
such street, the judgment in which had been vacated for want of 
jurisdiction. J b. 





BROKER. 


BROKER, AGENCY OF. A broker for the purpose of signing the memo- 
randa of the sale is the agent of both parties to the contract which 
he makes; but in other respects he is only the agent of the part 

: originally employing him. Schlesinger v. The Texas & St. Louw 
| Ry. Co., 146, 
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BURDEN OF PROOF. 





: BURDEN OF PROOF. The burden of proving the fraudulent 
abstractiun of muney is on him who alleges it. Priest v. Way, 16. 


AGENCY: BURDEN OF PROOF. Where one receives money as the 
agent of another, the burden is on him, in an action to account 
therefor, to show that he repaid it to his principal, or otherwise 
dispused of it by the latter’s direction. Young v. Powell, 128. 


PRACTICE: ADMISSION: BURDEN OF PROOF. In an action upon an 
assigned account, a general denial will impose upon the plaintiff 
the burden of proving both the accvount and the assiznment, but 
both are admitted by a special defence. Bond v. Long, 266. 


MASTER AND SERVANT: BURDEN OF PROOF. The law pv’esumes that 
the master exercises care in the employment of his servants, and 
the burden is »pon him who all-ges negligence in this particular to 
prove it. McDermott v. The Hannibal & St. Joseph Railway Com- 
pany, 285. 


BURGLARY. 


BURGLARY : CONSTITUTION: STATUTE. The general assembly can- 
not, under the constitution, authorize a prosecution for burglary in 
a couaty other thin the one in which tue crime was comuitced, 
The state v. McGraw, 181. 


INDICTMENT: BURGLARY AND LARCENY: FELONIOUSLY, An indict- 
ment which charges that defendant ‘‘feloniously, an burglari- 
ously, * * * did break into the storeroon * * * with in- 
tent the goods * * * then and there being, then and there 
fe‘oniously and burglariously to steal * * * and did then and 
there burglariously steal. take and carry away,” etc., sufficiently 
charges the felonious intent. J0., 


CHARACTER. 
See EVIDENCE, 66. 


CHECK. 


CHECK: PAYEE: DRAWER. Where the payee to whom a check is de- 


liverel by the drawer, receivs it in the same place wh:re the bank 
on which it is drawn is located, he may preserve recourse against 
the drawer by presenting it for payment at any time before the 
close of a iking hours on the next day, an lif in the meantime the 
ban fails the luss will be tue drawer'’s. Wear v. Lee, 853, 


CLOUD UPON TITLE, 


EQUITY : INJUNCTION: CLOUD UPON TITLE: ADVERTISEMENT: RECEIVER 3 


TRUSTS AND TKUSTEES. Ohknsorg v. Turner, 127. 
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See Eguiry 4, 5. 


COLOR OF TITLE. 


COLOR OF TITLE: ADVERSE POSSESSION. Where a defendant in ar 
execution denies the validity of the sale of lan! thereunder and 
subse jue itly enters on and holds the premises adversely. the patem 
an | deeJs under which he held before the saie are sufticient to give 
color of title in aid of such adverse possessiuna, Gaines v. Saun- 
ders, 557. 


: GOOD FAITH OF OCCUPANT. Those claiming adversely under 
color of title must enter an | occupy the land in good faith claimin 
the whole tract, relyiug on the color of title as being the legal 
title. Ib~. 





: : QUESTION OF FACT. Whether one who claims land 
adversely un ler color of title entered upon and occupied the same 
in good faith, relving 01 the color of title as being the legal one, is 
a question of fact for the jury. Jb. 








. The evidene in this case held sufficient to authorize the 
court to declare that the color of titie extended defendants’ pusses- 
sion to the entire tract of land in suit. Jb 


EVIDENCE: PAYMENT OF TAXE3. The assessment to a party and 
payment by hin of tixes are evidence on the question of the good 
faith of another in entering upon land under color of title, in the 
light of other circumstances tending to shuw a disclaimer of title 
by the latter. Jb. 


COMMON REPORT. 


See EVIDENCE, 7, 8. 


CONSTITUTIONAL LAW. 


DOUBLE DAMAGE ACT, CONSTITUTIONALITY OF. The double damage 
act (R.S., sec. 809), held to be con-titutional. both as regards the 
state and federal constitutions, Hamilton v. The Missouri Pacific 
Ry. Co., 85. 


CONSTITUTIONAL LAW: INCREASE OF SALARY DURING TERM: TERM 
OF OFFICE. The salary of the assessor and collector of water rates 
of the city of St. Louis. whose term of olfice is for ‘‘ four years and 
until his successor shal! hive been duly app inted and qualified,” 
cannot be increased during the term for which he was appo nte.l. 
Ani the time he holds over the designated periol of four years is 
as much a part of t -e term of his o:ti e as that which precedes the 
dite at which the new appointment sho 11 be made. and noin- 


. crease of silary mile daring his te m+ai Le a'!owed him for such 


time so held over, Cunst. 1375. art. 14, sec. 8; Scheme and Char- 
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ter, R. S., p. 1587, par. 8, p. 1627, sec. 17. The State ex rel. Steven- 
son v. Smith, 158. 


BURGLARY : CONSTITUTION : STATUTE. The General Assembly can- 
not, under the constitution, authorize a prosecution for burglary in 
a county other than the one in which the crime was committed. 
The State v. McGraw, 161. 


MUNCIPAL CORPORATION : STREET: CONSTITUTION. A city ordinance, 
passed in pursuance of a charter requiring the city to keep its stre: ts 
in repair, is not unconstitutional because it directs the city engineer 
to make the repairs at the expense of the adjacent property owner 
without notice to the latter. The City of Kansas v. Huling, 208. 





:———. When sued on the special tax bill the property 
owner can have his day in court and make his defence. Jb. 


CONSTITUTIONAL LAW : INDEBTEDNESS OF COUNTY. Section twelve of 
article ten of the constitution pruhibiting anv “political corpora- 
sion or subdivision of the state from becoming indebted in any 
manner, or for any purpose, to an amount exceeding in any year 
the income and revenue for such year, without the assent of two- 
thirds of the voters thereof voting at an election to be held for that 
—, has no application to a debt incurred by a county for the 

eeping and transporting of its prisoners by the sheriff or jailor of 
another county, under the provisions of Revised Statutes, section 
6090. Distinguishing Book v. Earl, post, p. 246; Potter v. Doug- 
las Co., 239. 


CONSTITUTION : COUNTY COURT, POWER TO CONTRACT. A county 
court cannot under the present constitution of the state contract a 
debt for any purpose in excess of its revenue for the current year, 
Book v. Earl, 246. 


: : IMPROVEMENT OF COURT HOUSE. Where it is de- 
sired to create a debt in excess of such revenue for the improve- 
ment of the county court house, such question must be submitted 
to the qualified voters of the county as required by the constitution. 
Ib. 





REVISED STATUTFS, SECTION 5337, CONSTRUCTION OF. Revised 
Statutes, section 5337, relating to the power or the county court to 
a'ter and repair county buiidings must be construed in subordina- 
tion to the provisions of the constitution prohibiting the making of 
a debt by the court in excess of the county revenue for the current 
vear. Jb. 


CONSTITUTION : WHEN A LAW WILL BE DECLARED UNCONSTITUTIONAL, 
Tie courts will not declare an act of the general assembly uncon- 
stitutional, unless the conflict with the constitution is so mani.est 
zs to leave no doubt on the subject, Kelly v. Meeks, 396. 


——: GENERAL LAW. The act of the legislature of March 11, 
1:35 (Acts 1885, p. 63), authorizing any city containing more tian 
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twenty thousand, and less than two hundred and fifty thousand 
inhabitants, existing by virtue of special or loca! laws. to extend its 
limits, etc.. is a general law, and is, therefore, not within the inhibi- 
tions of the constitution against the enactment of special or local 
laws four the regulation of cities andtowns. Jb 


: LAW AUTHORIZING CITIES TO EXTEND THEIR LIMITS. While 
such acts conferring on cities the power to extend their limits are 
constitutional and valid, yet the power so conferred must be rea- 
sonably and properly exercised. 10. 





CONSTITUTION : APPEAL TO THE ST. LOUIS COURT OF APPEAIS: 
AMOUNT IN DISPUTE: JURiSDICTION. The relatrix brought suit ona 
penal bond in the sum of twenty-seven hundred dollars, and judg- 
ment was rendered for her for said sum, with execution for tw enty- 
two hundred dollars. the amount of damages recovered by re'atrix 
for the breach of the bond, and the defendant appealed to the St. 
Louis court of appeals, Held, that the amount in dispute on the 
appeal was twenty-two hundred dollars, the amount of damages. 
recovered for the breach of the bond, and that the St. Louis court 
of appeals, and not the Supreme Court, therefore. had jurisdiction 
of the appeal. The State ex rel. Heye v. The St. Louis Court of 
Appeals, 569. 


CONSTRUCTION, 


PRACTICE: ALLEGATA AND PROBATA: CONSTRUCTION: PENALTY: 
STATUTE. Section 809, Revised Statutes. isa penal statute, and in 
proce edings under statutes exacting a penalty greater strictness of 
construction, both as to the allegations and the proof, is required 
thanin ordinary cases. Manz v. The St. Louis, Iron Mountain 
& Southern Ry. Co., 278. 


CONSTRUCTION : REVISED STATUTES, SECTION 2122. Section 2122 of 
the Revised Statutes is in derogation of the common law and should 
receive a reasonably strict construction. Jackson v. The St. Louis, 
Iron Mountain & Southern Ry. Co., 422. 


STATUTE, CONSTRUCTION OF: SPECIAL LAW. A special statute, 
applicable to a particular subject, if inconsistent with a general 
law in relation thereto, will prevail over the latter. The State v. 
Green, 583. 


. It is a well settled rule in the construction of 
autem that a later statute which is general and affirmative does 
not abrogate a former one which is particular and special, unless 
negative words are used in the former or the two acts are irrecon- 
cilably repugnant. Jb. 





CONSTRUCTIVE POSSESSION, 


See PossEssion. 6. 
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CONTRACTS. 


SPECIFIC PERFORMANCE. In a suit for the specific performance of a 
contract for the purchase of land, the evidence of the agreement 
should be reasonably certain and satisfactory. Tedford v. Trimble, 
226. 


CONTRACT, ILLEGALITY OF. The plaintiff, who was the attorney of 
a water works company, and was also a member of the local board, 
the latter having power to make contracts and fix the prices for the 
construction of the works, without the knowledge of the company 
entered into an agreement with defendant, the contractor for the 
construction of the works, whereby the plaintiff was to share with 
defendant in the profits of the contract. Held, that plaintiff was 
in delicto and could not recover of defendant on such contract. 
Green v. Corrigan, 359. 





Aa exception to the maxim, in pari delicto potior est con- 
ditio defendentis et possidentis, arises where the parties to the 
transaction, although concurring in the illegal act, are not to be 
regarded as equally guilty in consequence of fraud, oppression, 
imposition or hardship practiced by one party upon the other, 
thereby attaining an unconscionable advantage. Jb. 


ANTE-NUPTIAL AGREEMENT: CONSIDERATION: EVIDENCE. A parol 
ante-nuptial agreement between hus! and and wife, that, upon the 
death of either the other should claim no interest in the estate of 
the deceased, is not admissible against the widow in a suit by her 
for the allowance given her by Revised Statutes. section 107, where 
she has received nothing as a consideration for the alleged agree- 
ment. Mowser v. Mowser, 437. 


HUSBAND AND WIFE: DOWER, CONTRACT IN LIEU OF. It is against 
public po'icy to allowa man by an agreement before —_ 
which does not secure to the wife after his death a provision for 
her support during her life, to bar her right to dower. Jb. 


CONTRIBUTION, 


CONTRIBUTION : PROBATE COURT. Courts of law have adopted the 


equitable doctrine of contribution, and relief will be awarded 
in the probate court to one surety who has paid more than his pro- 
portionate share of the debt. Jeffries v. Ferguson, 244. 


. CONTRIBUTORY NEGLIGENCE, 
See NEGLIGENCE, 10, 31. 


CONVERSION. 


VARIANCE. In an action for the fraudulent abstraction and conversion 


of property, there can be no recovery on the ground that it was 
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ag as a gift by the exercise of undue influence. Priest v. 
Tay, 16. 


CORPORATIONS, 


CORPORATION : STOCKHOLDER, WHEN EXECUTION MAY ISSUE AGAINST: 
STATUTE. Under Revised Statutes, section 736, where execution: 
has issued against a corporation and been returned nulla bona, the 
judgment creditor may, upon order of the court in which the suit 
shall have been instituted, made upon motion in open court, after 
sufficient notice, have execution issued against any stockholder to 
the extent of the amount of such stockholder’s unpaid balance on 
his stock. Puxon v. Talmage, 13. 





: : . The proceeding authorized by Revised 
Statutes, section 736, is not an original one, but supplemental to 
a prior proceeding in the same court which resulted in a judgment 
against the corporation followed by a barren execution. Jb. 





: PLEADING: PRACTICE. A petition in a cause which does 
not ask for judgment against defendant as a stockholder, but only 
for an order for execution against him on the basis of a judgment 
a'ready obtained against his corporation in another court, can only 
ke treated as a motion for an order for an execution under Re- 
vised Statutes, section 736, and must fail because not filed in the 
court where the judgment was obtained. Jb. 


CORPORATION : ESTOPPEL. A person who deals with a corporation 
is estopped to deny its legality or incorporation. Broadwell v, 
Merritt, 95. 


THE RULE APPLIED to a case where one, for a valuable considera- 
tion, made a deed of real estate to the ‘*German Building \-socia- 
tion of Kan-as City” as grantee before its articles of incorporation 
were filed with the secretary of state. Jb. 


PRIVITY: ESTOPPEL. One who holds under said grantor by subse- 
quent conveyances, which are in effect quit-claim deeds. is in no 
better position than such grantor. He is in privity with and 
bound and estopped by the facts which estop said grantor. Jb, 


DEED, AUTHORITY OF PRESIDENT OF BANK TO MAKE. Under the 
evidence in this case held that the president of a bank had no 
authority to execute the bank’s deed, conveying land for the 
benefit of creditors, and also that the authority of the president to 
make the deed in question could not be sustained on the ground of 
the bank’s acquiescence therein. McKeag v. Collins, 164. 


COSTS. 


INJUNCTION: Costs. Where one is enjoined from prosecuting his 
business, dispossessed of his property, and a receiver appointed to 
take charge, at the plaintiff's instance, the compensation for the 
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receiver's services is taxable as costs agai..st the plaintiff, the 
losing party. The City of St. Louis v. The St. Louis Gas Light 
Co., 228. 
COSTS : ADMINISTRATION : ATTORNEY'S FEES: RECEIVER Fees paid 
by a receiver to his attorney for professional service aud advice in 
regard to the manag-ment of the property impounded, are part of 
the costs of administration, and are not taxa)le as costs in the liti- 
ation against the losing party. The City of St. Louis v, The St. 
ouis Gas Light Co., 224. 


PARTITION : COSTS. The proceeds of the sale of one tract of land, 
sold for the purposes of partition, cannot be applied in payment of 
fees or costs accrued in proceedings for partition of another tract 
of land. The Liberty Savings Association v. T he Commercial Sav- 
ings Bank, 225. 


COUNSEL. 


: EXCLUSION OF EVIDENCE: REMARKS OF COUNSEL. Counsel 

should not be permitted. over objection of the opposite party, to 

comment upon exclu:ed testimony in argument to the jury and to 

treat it as evidence in the case ; and it is error, in such case, for the 

court to fail to rebuke counsel, and at the request of the injured 
arty, to again, in writing, exclude such testimony from the jury. 
itter v. The First Nat. Bank of Springfield, 574. 


COUNTY COLLECTOR. 
See CRIMINAL LAw, 21. 
COUNTY COURT. 


TAXATION : POWER OF COUNTY COURT TO LEVY TAX. A railroad in- 
terest fund tax and railroad sinking fund tax, not being state 
taxes, or taxes necessary to pay the funded or bonded debt of the 
state, or for current county expenditures, or for schools (R. S., sec. 
6798), cannot be levied by the county court without a compliance 
with section 6799 of the Revi-ed Statutes. Zhe State ex rel. Clin- 
ton County v. The H. & St. J. Ry. Co., 236. 








The county court has no implied power to levy a 
tax. Such power must be clearly and expressly given by statute, 
and if the legislature in conferring the power imposes conditi ns 
upon which it may be exercised, such conditions must be observed 
before the power can be lawfully exercised. Jb. 


CONSTITUTION : COUNTY COURT, POWER TO CONTRACT. A county 
court cannot, under the present constitution of the state, contract a 
debt, for any purpose, in excess of its revenue for the curreut year. 
Book v. Earl, 246. 


——-: ——— : IMPROVEMENT OF COURT HOUSE. Where it is de- 
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sired to create a debt in excess of such revenue for the improve- 
ment of the county court house, such question must be submitted 
° to the qualified voters of the county as required by the constitu- 
tion. Jb. 








REVISED STATUTES, SECTION 5337, CONSTRUCTION OF. Revised Stat- 
utes, section 5837, relating to the power of the county court te 
alter and repair county buildings must be construed in subordina- 
tion to the provisions of the constitution prvhibiting the making of 
a debt by the court in excess of the county revenue for the current 
year. Jb. 


6. STATUTE: CURRENT COUNTY EXPENSES. A contract for remodelin 
and building three new additions to the court house does not fal 
within ‘other ordinary current expenses of the county,” men- 
tioned in Revised Statutes, section 6818. Jb. 


7. COUNTY COURT, AUTHORITY OF TO EMPLOY COUNSEL : COMPENSATION, 
The county court of any county has authority, by an order of 
record, to employ attorneys to aid the prosecuting attorney in any 
civil business, upon such terms as it shall deem proper, when in 
the judgment of the court the interests of the county require it. 
T hrasher v. Greene County, 419. 


8. SUIT TO TEST VALIDITY OF SUBSCRIPTION TO RAILROAD: NECESSITY 
Fok. Where the Supreme Court of the state has held the sub- 
scription of a county to a railroad and the bonds issued thereundet 
void, and the circut court of the United States has held such bonds 
in circulation to be valid, it cannot be said that a suit by the county 
to test the va ‘idity of its subscription is wholly useless, where the 
railroad claiming to have acquired such subscription was not a 
party to either of the suits mentioned. Jb. 


COUNTY INDEBTEDNESS. 
See CONSTITUTIONAL Law, 6. 
County Court. 
COVENANT AGAINST ENCUMBRANCES, 


COVENANT AGAINST ENCUMBRANCES, ACTION ON: RES JUDICATA. A 
grantor of land conveyed the same by a deed which contained a 
covenant against encumbrances done or suffered by him. There 
was in fact an outstanding lease ma le by the grantor, and before 
its expiration the grantee in the deed brought suit and recovered 
damages for breach of the covenant. Held (1) That the plaintiff's 
cause of actionon the covenant was entire and indivisible, and 
(2) that, therefore, he could not maintain asecond action, although 
the assessment of the rents and profits of the land as damages in 
the first suit was made only up to the time of its institution. 

Tuylorv. Heitz, 660. 
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CRIMINAL LAW. 


PLEADING, CRIMINAL: INDICTMENT : MANSLAUGHTER UNDER REVISED 
STATUTES, SECTION 1238. An in.ictment for manslaugiiter, under 
Revised Statutes, section 1238, must charge that the killing was 
done without a de-ign to effe t death, and while the doer of the act 
was engage in the per; etration or attempt to perpetrate a crime 
not amounting to a felony. and it is not sufficient that these things 
may be inferred fiom the allegations made. Per Sherwood, J. The 
State v. Emerich, 110. 





: FELONY. In an indictment for a felony causing 
death it is not sufficient to allege that the assault was feloniously 
made, and that the instrument used was teloniously used, but it 
must be charged that the act itself, which caused the death, was 
feloniously done. Per Sherwood, J. Ib. 





: : STATUTE. <An indictment based upon a statute, 
must contain all the forms of expressi ‘n and descriptive words 
which will bring the defendant precisely within the detinition of 
the statute. But where descriptive words are not use: in the siatute 
in defining the crime, it will be sufficient to ase words: of equiv- 
alent import in the indictment, making the charge certain toa 
certain extent. Per Sherwood, J. Ib. 





: : MANSLAUGHTER : REVISED STATUTES, SECTION 1241. 
An indictment for manslaughter under Revised Statutes, section 
1241, which does not contain the words, *‘ pregnant with a quick 
child,” is fatally defective. Per Sherwood, J. 1b, 


: ——-—: RETROSPECTIVE STATUTE: REVISED STATUTES, SEC- 
TION 1268. Revised Stat :tes, section 1268, having been amended in 
1879 by the addition of the words. ‘‘ but if the death of such woman 
ensue from the means so em loyed, the per-on so offending shall be 
deemed guilty of pectin: fons ow in the second de,zree,” dovs not 
apply to an abortion defined there'n from which death results, 
where the same was perpetrated prior to the taking effect of the 
Revised Statutes of 1879. Jb. 





CRIMINAL LAW: INSTRUCTIONS : EVIDENCE. While it is the duty of 
the trial court in a criminal cause to give instructions upon all the 
law applicable to the facts in evidence. whether requested to do so 
or not, it should confine its instructions to the case made by the 
testimony. The State v. Brady, 142. 


PRACTICE : WITNESS : CROSS-EXAMINATION. When the state intro- 
duces a witness and examines him, the defendant may cross-examine 
him as to all matters involved in the case. no matter how furmal or 
unimportant the examination in chief may have been. Jb. 


BURGLARY : CONSTITUTION: STATUTE. The General Assembly can- 
not, under the constitution, authorize a prosecution for burglary in 
acounty other than the une in which the crime was cummi 

The State v. McGraw, 161, 
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EvIDENCE. Declarations of a conspirator, made after the conclu- 
sion of the common enterprise, are inadmissible against a co-con- 
spirator. Jb, 


INDICTMENT : BURGLARY AND LARCENY: FELONIOUSLY. An indict- 
ment which charges that defendant ‘‘ feloniously and burglariously, 
* * * did break into the storeroom * * * with intent the 

s * * * then and there being, then and there feloniously 
and burglariously to steal * * * and did then and there bur- 
glariously steal, take and carry away,” etc., sufficiently charges the 
felonious intent. Jb. 


CRIMINAL LAW: EVIDENCE: CLOTHING WITH BLOOD STAINS. Ona 
trial for homicide, it 1s proper to admit in evidence and to permit 
the jury to inspect clothing worn by the accused on and soon after 
the day of the commission of the crime and having thereon blood 
stains. The fact that such garments cannot be filed with the bill of 
exceptions is no reason for excluding them, the descriptive evidence 
being sufficient to enable the court to pass upon the competency of 
the evidence. The State v. Stair, 268. 


: : IDENTITY OF HANDWRITING. A paper, claimed to 
be in the handwriting of the defendant, is sufficiently proved to go 
to the jury, where a witness called to identify it testities that he 
had seen defendant write two or three notes and sign his name to 
an«ther, that he thought he could tell defendant's handwriting. and 
that he judged the paper shown him and afterwards read in evi- 
dence was in defendant’s handwriting : that he was not positive, 
but so judged from a comparison of the writing with his memory 
of what defendant wrote. Jb, 





EVIDENCE : WRITING FOUND IN POSSESSION OF ACCUSED. Where one 
of two joint defendants was arrested fur murder, there was found, 
in a pocket-book in his possession, a paper with the following 
words in his handwriting: ‘*‘Do you think it safe to kill them and 
wrap them up in tl e clothes and tell that they went off in a buggy.” 
Held, that this writing was competent evidence against said defend- 
ant in whose posses-ion it was found, the proof tending to show that 
he acted on the suggestion contained therein. Jb. 





: . Such writing, however, was not competent as 
against the other defendant, the wife of the one in whose possession 
it was found, it not being shown by the state when it was written 
or that she had any knowledge of it, and it not being proved to be 
a part of the res gestae. Ib. 


. SUPREME COURT PRACTICE: SEPARATE REVERSALS. The defendants 


having been separately arraigned and sentenced, although tried 
together, the verdict is a separate finding as to each, and the judg- 
ment may be affirmed as to one and reversed as tothe other. Jb. 


CRIMINAL LAW: EVIDENCE: DYING DECLARATIONS, Dying declara- 
tions, to be admissible in evidence, must have been made in appre- 
hension of death, after all hope of life had been abandoned, and 
must be restricted to the identification of the accused and the de- 
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ceased, and to the act of killing and the circumstances immediately 
attending it and forming a part of the res gestae. The State v. 
Chambers, 406. 


: : ———. Dving declarations constituting a mere ex- 
pression of opinion or belief are inadmissible in ev idence. 0. 





INSTRUCTION : MANSLAUGHTER. The definitions of man- 
slaughter in the fourth degree, as given in Revised Statutes, sections 
1249 and 1250, should not be blended in the same instruction, but 
that offence as defined in said sections should be contained in sepa- 
rate instructions. Jb. 





PLEADING, CRIMINAL: PERJURY: INDICTMENT. An indictment for 
perjury which names and particularizes the cause in which the 
alleged perjury was committed, and tne court in which the cause 
was tried, avers the materiality of the issue so that the court can 
determine it; avers that the oath was administered by one having 
competent authority, sets out the facts alleged to have been sworn 
to, negatives their truth, and properly assigns perjury upon them, 
is sufticient under Revised S:atutes, section 1424. The State v. 
Huckeby, 414. 


THE INDICTMENT for perjury in this case examined and held suffi- 
cient. Jb. 


CRIMINAL LAW: COUNTY COLLECTOR: COLLECTING ILLEGAL TAXES: 
STATUTE. Prosecutions again-t a county coliector for collecting 
illegal taxes must be founlel on Revised Statutes, section 1437, 
which makes ita misdemeanor for a collector to unlawfully collect 
taxes when none are due, or to unlawfully and wiltully exact and 
demand more than are so due. The State v. Green, 583. 


STATUTE. Such prosecutions cannot be instituted 
under ‘Revised Statutes, section 1335, for obtaining money under 
false pretenses, nor under Revised Statutes, section 1561, rw obtain- 
ing money by use of a cheat, deception, false statement, etc. Jb. 





CRIMINAL LAW: GRAND JURY. The Supreme Court will not re- 
verse a judgment because the record fails to show that the grand 
jury which found the indictment was selected and summoned 
according tolaw. The State v. GriJin, 608. 


INDICTMENT: FAILURE TO INDORSE MATERIAL WITNESSES THEREON. 
The objection that the names of all the material witnes-es for the 
state are nut indorsed on the indictment, should be raised by a 
mution to quash the indictment. Jb. 


SELF-DEFENCE. An instruction on the question of self-defence 
approved. Jb. 


CRIMINAL LAW: FLIGHT OF ACCUSED. The flight of one charged 
with crime is a circumstance tending to prove guilt, and shoud 
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be corsidered by the jury and an instruction of the court to that 
effect is proper. Jb. 


———: INSULTING EPITHETS: ASSAULT. Insulting epithets or op- 
probrious words will not jus.ify an assault. Jb. 


———: NEW TRIAL: NEWLY DISCOVERED EVIDENCE. Newly dis- 
coverelevilence which is cumulative iu its character affurds no 
ground fora new trial. Jb. 


CRIMINAL PRACTICE: REMARKS OF COUNSEL FOR STATE. Certain 
remarks of counsel for the state in his closing argument to the 
jury held to afford no cause for a reversal of the judgment. Jb. 


——— : PROSECUTING ATTORNEY, INABILITY TO ACT: APPOINTMENT 
IN PLACE OF. The appointment by the curt of four attorneys to 
prosecute a defendant on a criminal charge where the prosecuting 
attorney wa- disqualified toact, by reason of having been of counsel 
for defend int, cond-mne las improper practice, although held not 
tobe reversible error. Jb. 


CRIMINAL PRACTICE: PREJUDICE OF JUROR: NEW TRIAL. Itisa 
good ground for a new trial when a juror, on his voir dire exam- 
inaticn, has stated that he has neither formed nor expressed an 
opinion as to the guilt or innocence of the accused, it comes to the 
knowledge of the latter, after verdict, that such juror had pre- 
judged the case, and that fact is made to appear to the satisfaction 
ofthe court. The State v. Gonce, 627. 


: . Whether in such case the juror had prejudged the 
case is a question of fatto be determined by the trial judge, on 
sworn statements, and the finding of the trial court thereon, when 
supp. wted by evidence which it was his duty to weigh and consider, 
will not be disturbed. Jb. 





——— : ABSENCE OF DEFENDANT FROM TRIAL. The absence of de- 
fendant from the court during a part of the time of the trial, held, 
under the circumstances of this case, not to be a sufficient ground 
for a new tiial. Jb. 


: EVIDENCE. Ona trial for murder itis not competent for 
the defendant to testity as to his belief and apprehension of bodily 
harm and danger when he killed the deceased. Jb. 





$ . Itis for the jury to determine, from the facts in 





evidence, whether the accused had reasonable cause to believe or 
apprehend from tlhe deceased, danger to his life or limb when he 
committed the homicide. Jb. 





: . The specific grounds of the objections to evidence 
should be stated. Jb. 





: IMPEACHING WITNESS. Where it is sought to impeach a de 
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fendant who testified as a witness, by offering to read in evidence 
his statements contained in an affidavit for a continuance, a suffi- 
cient foundation is laid for its introduction when it is shown to 
defendant, and he admits he signed and swore to it, although he 
was not examined as to its contents. Jb. 


———. The record in this case held to sufficiently show that the 
judge who presided at the trial, and who was the judge of another 
circuit, had the authority totry the cause. Jb. 


. CRIMINAL LAW: EVIDENCE: THREATS. On a trial for homicide, evi- 


dence of threats should not be rejected because of their vagueness 
or the obscurity of language in which they are couched, and the 
threats of deceased, made fifteen minutes before his death, that he 
**was going to have blool before morning,” are properly admitted 
upon the trial of one charged with his murder, as tending to show 
that the deceased was the aggressor. J'he Stute v. McNally, 644. 


: : . The nearness or remoteness of threats to 
the date of the commission of the crime does not affect their 
admissibilty cr competency. Jb. 








: OFFICER: ARREST. A peace officer has the right to arrest 
with: ut warrant for a misdemeanor where the arrest is made 
flagrante delicto, and he is poss: ssed of the same powers in making 
such arrest, and is authorized to employ the same force. and to re- 
sort, where necessary, to the same extreme measures in overcom- 
ing resistance, as in case of a felony. Per Sherwood and Black, 
JJ. Ib. 





: : . If an officer, in making an arrest for a 
misdemeanor, is resisted, he mav apply force o accomplish the ar- 
rest, and if it become necessary to kill the offender to save his own 
life or person from great bodily harm, he may doso. Per Henry, 
Cc. J., and Norton and Ray, JJ. Jb. 


: MANSLAUGHTER: INSTRUCTION. An instruction for man- 
slaughter in the fourth degree, under Revised Statutes, sections 1249 
and 1250, which would apply as well tomanslaughter in the second 
degree, under Revi,ed Statutes, section 1242, isincorrect. Jb. 








: INSTRUCTION. An erroneous instruction is not cured by a 
subsequent one which properly declares the law. Jb. 


—: . An instruction which overstates the minimum 
punishment pres-ribed by law for an offence is erroneous. Jb. 








EVIDENCE: CHARACTER. Evidence of godd character is 


always to be considered by the jury in making up their verd:ct as 








to the guilt or innocence of the accused. just like any other fact in 
the case, and no distinction is to be taken between evidence of tacts 
and evidence of character. Jb. 


: INSTRUCTION: REASONABLE DOUBT. An instruction defin- 
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ing a reasonable doubt to be a *‘real substantial doubt” com 
demned. Jb. 


See PLEADING, CRIMINAL, 


PRACTICE, CRIMINAL. 


DAMAGES, 


PERSONAL INJURY : MEASURE OF DAMAGES. In actions for persona} 

injuries the amount of damages mu-t be left largely to the reason- 

able discretion of the jury. It, however, is not at liberty to give 

- y sum it pleases. Wauldhier v. The Hannibal & St. Joseph Ry. 
0., 37. 





: LIABILITY OF OFFICER FOR FALSE RETURN: DAMAGES. The 
fact that an order of publicat:on intervened, in the regular course of 

1actice in court, between a false return of non est to a summons 

v an Officer and judgment by default, will not have the effect of 
shielding the officer from liability for the false return, and the loss 
suffered by the defendant, in consequence of an execution sale of his 
property under the judgment by default is a proper element of dam- 
azes in an action by him a-ainst the sheriff fora false return. The 
State ex rel. Kearney v. Finn, 310. 


DEATH OF PERSON FROM NEGLIGENCE : ASSESSMENT OF DAMAGES. 
On the trial of an action for the death of plaintiff's son, by reason 
of defendant’s negligence, the jury can tind the amount of the 
damages frum the proof of the age of the deceased and the circum- 
stances and condition in life of plaintiff. Grogan v. The Broad 
way foundry Co., 821. 


DAMAGES : STATUTE: SECTION 2122.- Section 2122 of the Revised 
£t tutes only authorizes an act n for damages where the death of 
the injured party was caused by the wrongful act of the party sued, 
anian action cannot be maintained where the death was only 
haste el by such wrongful act. Jackson v. The St. Louis, Iron 
Muuntuin & Southern Ry. Co., 422. 


DEEDS, 


DEED, IMPROPER ACKNOWLEDGMENT OF. A deed, although acknowl- 
el_ed before a justice of the peace outside of the county in which 
the premises are located, is good bet +een th» parties. Brecken- 
ridge v. The American Ceutral Insurance Co., 62. 


DEED, AUTHORITY OF PRESIDENT OF BANK TO MAKE. Under the evi- 
de ce in this case held that th+ president of a bank had no author- 
ity to execute the bank's dee!, conveying land for t. e benefit of 
credi'ors, and also that the author tv of the president to make the 
dew! in question could nt be sus aine.lon the ground of the bank’s 
acjuiescence therein, dicheay v. Collins, 164, 
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DEED, CONSTRUCTION OF: TRUSTEE: EQUITY. A deed construed 
and held to confer upon the wife of the grantor the absolute do- 
minion in the property whenever she should exercise the power of 
disposition conferred in it ; and also held that she had sufficiently 
exercised such power, and the trustee named in the deed was 
bound to convey the legal title, and that the trustee being absent 
from the siate, and failing to do so, the land court of St. Louis, in 
the exercise of its chancery powers over trustees, properly divested 
the title out of the trustee, and vested it in the wife’s appointee. 
Hardy v. Clarkson, 171. 


DEED, DESCRIPTION IN. The description, ‘‘the south fractional 
one-fourth of northeast quarter of section 3, etc., containing eigh- 
teen acres,” in a deed is sufficient to cover the southeast fractional 
one-fourth of the northeast quarter of section 3, where it appears 
that there is no other south fractional one-fourth of such quarter 
section containing eighteen acres. Prior v. Scott, 303. 


Deep. The evidence in this case held sufficient to show the execu- 
tion of a deed to plaintiff ’s ancestor, and its delivery by the grantor 
to the ancestor's agent for him. Mason v. Black, 329. 


EQUITY: LOST DEED. Where title to land is vested in one by a 
deed which is lost or destroyed before being recorded, a court of 
equity will protect the rig! ts of the grantee by divesting the grantor 
of any claim to the land, and by establishing the title in the 
grantee. Ib. 


MUNIMENTS OF TITLE: NOTICE. The law imputes to a purchaser of 
land a knowledge of all facts relating to it appearing at the time 
of his purchase upon the muniments of title, which it was neces- 
sary for him to examine in order to ascertain the sufficiency of 
such title. Jb. 


QUIT-CLAIM DEED : INNOCENT PURCHASER. One is not an innocent 
purchaser who, for a nominal consideration paid by him, accepts a 
quit-claim deed for land, and is informed at the time by the grantor 
a that he does not own the property and makes no claim to 
it. le 


: RECITALS: NOTICE. One who purchases land and takes the 
same under a chain of title containing a quit-claim deed of record, 
in which the grantor therein recites that ** it is intended to convey 
by these presents all title of which I am vested at this day, and not 
to invalidate any sale heretofore made, if any exists,” is put on in- 
quiry by such recital as to the sufficiency of the quit-claim deed to 
pass the title tothe land. Jb. 





: : . Such quit-claim deed, it being of record, 
constructively notified all persons that the grantor therein was 
only come such title to the land as he had when he made the 
deed, - that, in his opinion, he had previously conveyed all his 
title. , 


VoL, 87—45 
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DEED : DESCRIPTION OF PREMISES: PAROL EVIDENCE. While the 
deed to land must give a sufficient description of the premises in- 
tended to be conveyed, yet parol evidence is admissible to identify 
the land as existing on the ground where its locality is called in 
question, Charles v. Patch, 450. 


: Where land is conveyed in a deed by a given de- 
scription, and it is shown to be known by the parties to the deed, 
and by the residents in the neighborhood by the deccetgtion so used, 
the latter will be sufficient to pass the title. Jb. 





DEED, ACKNOWLEDGMENT OF: EVIDENCE. A certificate of acknow- 
ledgment to a deed signed by the proper officer, and attested by his 
seal of office, is prima facie true, and the evidence to overthrow it 
must be clear and satisfactory. Webbv. Webb, 540. 


———: PRIVY EXPLANATION. It is not required that the contents 


of a deed should be —— to a married woman, separate and 


1. 


2. 


apart from her husband, by the officer taking her acknowledgment 
of the same. Affirming Belo v. Mayes, 79 Mo.67. Ib 


DEMURRER. 


See PRACTICE, CIVIL, 2. 


DEPOSITIONS. 


DEPOSITION: ADMISSION. The deposition of a party to a cause may 
be read in evidence against him in another cause as an admission, 
but it cannot be so read in the same cause in which it is taken. 
Priest v. Way, 16. 


EVIDENCE : DEPOSITION : FORM OF QUESTION: OBJECTION : PRACTICE* 
Objection cannot be made on the trial to the reading of a deposi- 
tion, merely because the questions are leading, when no such ob- 
jection was made at the time of taking the deposition, where the 
evidence itself is competent. The competency and relevancy men- 
tioned in Revised Statutes, section 2159, relate only to the substance 
of the evidence, and not tothe form of the questions. Patton vw. 
The St. Louis & San Francisco Railway Co., 117. 


DESCRIPTION, 


See DEED, 4. 


DEVISE. 


See WILLS, 3. 
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DOWER. 


3. LIMITATIONS: DOWER. The statute of limitations will not begin to 


run against the heirs so long as the widow has the right to the pos- 
session of land. Roberts v. Nelson, 229. 


HUSBAND AND WIFE: DOWER, CONTRACT IN LIEU OF. It is against 
public policy to allow aman by an agreement before marriage, 
which does not secure to the wife after his death a provision for her 
support during her life, to bar her right to dower. Mowser v, 
Mowser, 437. 


DRAMSHOP LICENSE. 
See PROHIBITION. 
DYING DECLARATION, 
See CRIMINAL Law, 16, 17. . 
EJECTMENT. 


EJECTMENT : TAX SALE: REAL ESTATE OF WIFE. A wife’s interest in 
her real estate belonging to her before her marriage is not affected 
by a tax suit and sale to which she was not a party, and the pur- 
chaser at such sale cannot recover in an action of ejectment 
against her tenant, although the husband was a party to the tax 
suit. Gitchell v. Messmer, 131. 


. EJECTMENT: PRIOR POSSESSION : TRESPASS. In actions of ejectment 








recovery on prior possession is generally limited to cases where the 
defendant is a mere intruder or trespasser, and does not extend to 
cases where he is in possession under color and claim of title. 
Prior v. Scott, 304. 





: : PRESUMPTION. Where the prior possessor has been 
turned out by an opposing claimant in judicial proceedings, all 
presumptions in the former's favor, growing out of said prior pos- 
session, if not terminated, are, at least, shifted in favor of his suc- 
cessful opponent. Jb. 


EJECTMENT : COMMON GRANTOR. In ejectment, where both parties 
claim under a common source of title, the plaintiff need not show 
that the title of the common grantor is the legal title. Charles v. 
Patch, 450. 


LAND TITLE : ADVERSE POSSESSION : EJECTMENT. One who incloses 
and holds land by an open, notorious, adverse p@ssession, against 
all the world, for a period of ten years will obtain thereby an inde- 
feasible title in fee-simple to the land so inclused and possessed, 
Ekey v. Inge, 493. 
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PRACTICE: EJECTMENT : JUDGMENT. A judgment in ejectment is ne 
bar to a second action between the same parties for the same prop- 
erty, whether the titles and defences in both cases be the same or 
not. 






























7. PARTITION: JUDGMENT: EJECTMENT. A judgment in partition 
establishes the title to the land which is the subject of the parti- 
tion suit and in an action of ejectment upon an adverse possession 
or an adverse title, existing at the date of the partition, it is final 
and conclusive upon all parties to the record. Holladay v. Lang- 
Jord, 577. 


8. EJECTMENT, ACTION OF PUTS WHATIN ISSUE: TITLE: POSSESSION. In 
a statutory action of ejectment all the constituent elements of tit 6 
are involved, including posses-ion, right of possession, and right of 
property, and this puts 1n issue all the means and documents which 
evidence and establish the right of plaintiffs to recover. C hap- 
man v. Dougherty, 617. 


9. ———: EVIDENCE: WITNESS. In an action of ejectment by the 
devisee of land whose testator held under a deed from defendant, 
the latter is incompetent to testify as to the non-delivery of such 
deed. R.S., sec. 4010. Jb. 


ELECTIONS. 


1. CONTESTED ELECTION: MAYOR OF ST. LOUIS CITY. The general as- 
sembly has made no provision for the contest in the courts of the 
right to the office of mavor of the city of St. Louis. The Stute ex 
rel. Francis v. Dillon, 487. 





: : REVISED STATUTES, SECTION 5528. The words, 
** county officers,” in Revised Statutes, section 5528, which provides 
that ‘** the several circuit courts shall have jurisdiction in cases of 
contested elections of county officers,” held not to include or apply 
=* contest for the office of mayor of the city of Saint Louis. 


EQUITY. 


1. DEED, CONSTRUCTION OF : TRUSTEE: EQUITY. A deed construed and 
held to confer upon the wife of the grantor the absolute dominion 
in the property whenever she should exercise the power of disposi- 
tion conferred in it ; and also held that she had sufficiently exer- 
cised such power, and the trustee named in the deed was bound to 
convey the legal title, and that the trustee being absent from the 
state and failing to do so, the land court of St. Louis, in the exer- 
cise of its chancery powers over trustees, properly divested the title 
out of the trustee, and vested it in the wife’s appointee. Hardy v. 
Clarkson, 171. . 


3. DEVISE : EQUITABLE LIEN. Where real estate is devised to one whe 
is, by the will, required to pay to each of the other devisees named 
in the will a sum sufficient to make the devises to all equal in valua 
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the law in such cases will attach an equitable lien on the land for 
the sums so required to be paid. Dudgeon v. Dudgeon, 218. 


EQUITY: LOST DEED. Where title to land is vested in one by a deed 
which is lost or destroyed before being recorded, a court of equity 
will protect the rights of the grantee by divesting the grantor of 
any claim to the land, and by establishing the title in the grantee. 
Mason v. Black, 329. 


: CLOUD ON TITLE. A suit to remove a cloud on title cannot 
be maintained when the defect appears on the face of the convey- 
ances through which the opposite party claims title. But when 
such claim of title is valid upon the face of the conveyances, and 
the defect can only be made apparent by extrinsic evidenca, parti- 
cularly if that evidence depends on oral testimony to establish it, a 
ease is _ for a court of equity to remove the cloud from the 
tide. Jb. 








: . The rule that one not in possession cannot maintain 
a suit in equity to quiet title, or to remove a cloud therefrom, ap- 
plies where the complainant has the legal title, because he may 
then bring ejectment for possession. But where the complainant 
has only the equitable title. and the legal title is in the occupant, it 
is otherwise. {tn the latter case, the complainant being unable to 
sue at law, becau-e he is without the legal title, must assert his rights 
in acourt of equity. Jb. 


EQUITABLE TITLE : STATUTE. In such equitable suit, the court may, 
under the statute (R. S. sec. 3692), pass the title to plaintiff without 
any act to be done by defendant, and may also (R.5S., sec. 3693), 
issue a writ of possession to put the former in possession. Jb. 


EQUITY : MISTAKE OF LAW. A court of equity will not relieve 
against a mistake of law, unmixed with a mistake of fact. Price 
v. Estill, 378. 


——-~—: SETTING ASIDE DEED OF TRUST. A trustee of an estate, held 
under a will in trust for the testator’s chillren, without author ty 
therefor, encumbered land belonging to it with a deed of trust to 
secure a loan made to him indivilually and afterwards took credit 
for the amount of the loan against the chi dren in his set lement as 
their guardian. Held, that inan action by the wards to cancel the 
deed of trust, because made without the authority of the will, they 
would not be required as a condition for the relief sought to refund 
the amount of the loan tothe purchaser under the deed of trust. Jb. 


ITY : INJUNCTION : CLOUD UPON TITLE : ADVERTISEMENT : RECEIVER : 


TRUSTS AND TRUSTEES, Ohnsorg v. Turner, 127. 
ESTOPPEL. 


INSURANCE : INCUMBRANCE : ESTOPPEL. Where the agent who effects 
insurance is apprized of the existence of an incumbrance on the 
property, the company is estopped to complain that such fact isa 
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breach of a warranty contained in the policy. Breckinridge v. The 
American Central Insurance Company, 62. 








































2. CORPORATION: ESTOPPEL. A person whodeals with a corporation is 
estopped to deny its legality or iacorporation. Broadwell v, Mer- 
ritt, 95. 





THE RULE APPLIED to a case where one, for a valuable consideration, 
made a deed of real estate te the ‘‘ German Building Association of 
Kansas City” as grantee before its articles of incorporation were 
filed with the secretary of state. Jb. 


4. PRIVITY: ESTOPPEL. One who holds under said grantor by subse- 
quent conveyances, which are in effect quit-claim deeds, is in no 
better position than such grantor. He is in privity with and bound 
and estopped by the facts which estop said grantor. Ib. 


5. ESTOPPEL: ACTION FOR RESTITUTION OF PROCEEDS OF SALE UNDER 
JUDGMENT AFTERWARDS REVERSED. A plaintiff inan execution, when 
sued by the defendant therein for the restitution of the proceeds of 
the execution sale, because of the subsequent reversal of the judg- 
ment in the Supreme Court, will be estopped to claim in bar of such 
restitution that the defendant in the execution, before sale there- 
under, conveyed the premises toa third person. Griffith v. Ran- 
dolph, 260. 





: Nor will it be a good defence for the defendant in 
the restitution suit, that the first case, which was to enforce a ven- 
dor’s lien, is pending on a second appeal to the Supreme Court, and 
that th >laintiff in the restitution suit is insolvent, and the defend- 
ant therein is, therefore, entitled to retain the proceeds of the 
execution sale until the second appeal in the original suit is deter- 
mined, it appearing that such insolvency, if a fact, was caused by 
the act of the defendant in the restitution suit in selling the property 
of the plaintiff therein under a judgment afterwards decided by the 
Supreme Court to be erroneous. Jb. 


7. HUSBAND AND WIFE: PARTIES: ESTOPPEL: WITNESS. Where a wife 
assists her husband in the conduct of a newpaper, and they, as part- 
ners, have mutual dealings with a third party, she is prima facie, 
at least, entitled to be joined with the husband in a suit against 
such party for a debt due the paper, and where, in such suit, de- 
fendant receives the benefit of an off-set as against both husband 
and wife, he will be estopped to complain as to misjoinder of par- 
ties: and the wife, having a substantial interest in the controversy, 
is competent to testify in the cause. Dunifer v. Jecko, 282. 


8. EsTopreL. One claiming title to land under an executory contract 
is estopped to deny its validity. Rollins v. McIntire, 496. 


EVIDENCE. 


1. DEPOSITION: ADMISSION. The deposition of a party to a cause may 
be read in evidence against him in another cause as an admission. 








10. 


Nn. 


12. 
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but it cannot be so read in the same cause in which it is taken. 
Priest v. Way, 16. 


EVIDENCE: POSSESSION. The possession of a check is prima facie 
evidence of its ownership by the holder. Jb. 





: BURDEN OF PROOF. The burden of proving the fraudulent 
abstraction of money is on him who alleges it. Ib 


THE EVIDENCE IN THIS CASE reviewed and the charge of fraudulent 


‘abstraction and conversion of moneys belonging to plaintiff’s estate 


held not made out by the evidence. Jb. 





: PLEADING : PRACTICE. Under the statute (R. S., sec. 3553), 
mitigating circumstances may be pleaded in an action for slander, 
and are admissible in evidence to reduce the amount of damages, 
but not to defeat the action. Trimble v. Foster, 49. 


: PRACTICE. Evidence of defendant's condition and circum- 
stances in life is admissible in an action for slander. Jb. 





: INSOLVENCY: COMMON REPORT. Common report of a 

rson’s insolvency is admissible upon the issue whether another 
ew of such insolvency, or had reasonable ground to believe it. 
Gordon v. Ritenour, 54. 





: COMMON REPORT. Common report of one’s intention to de- 
fraud his creditors in incumbering his property is not admissible to 
charge another with knowledge of such purpose. Jb. 





. Where the vendor of property remains in sion 
openly as the lessee of the vendee, making no claim to the owner- 
ship of the property, his declarations as to such possession are in- 
admissible against the vendee. Jb. 





, The defendant, in an action against it on a policy of 
insurance for the destruction of a house by fire, cannot complain 
of the rejection of testimony, even conceding it to have been com- 
competent, that the house was in bad repute, and had the reputa- 
tion of being a bawdy house, where such evidence was offered only 
as affecting the value of the house, and the defendant’s own evi- 
dence shows that its value was greater than that found by the jury. 
Breckinridge v. The American Central Insurance, Co., 62. 





: PROOF OF Loss. The objection to the introduction in evi- 
dence of the proof of loss, because it was not signed by the plain- 
tiff, is untenable, where it appears that his name was signed to the 
affidavit, at his instance, and in his presence, by another, and was 
adopted by plaintiff as his signature, and who was also sworn as to 
the matters set forth in the affidavit. Jb. 


——— :——--. The proof of loss is only evidence of the fact that 
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it os furnished to the company, and is not evidence of the loss 
itself. 





. Evidence as to the validity of a tax deed may be admitted 
subject to its legal effect being controlled by proper instructions. 
Cobb v. The Griffith & Adams Sand, Gravel and Transportation 
Company, 99. 





: DEPOSITION: FORM OF QUESTION: OBJECTION: PRACTICE, 
Objection cannot be made on the trial to the reading of a deposi- 
tion, merely because the questions are leading. when no such objec- 
tion was made at the time of taking the deposition, where the 
evidence itself is competent. The competency and relevancy men- 
tioned in Revised Statutes, section 2159, relate only to the substance 
of the evidence, and not to the form of the questions. Patton vw. 
The St. Louis & San Francisco Ry. Company, 117. 


RAILROAD: NEGLIGENCE: ESCAPE OF FIRE: EVIDENCE. Inan action 
against a railroad company for negligently suffering its right 
of way to become covered with dry grass, etc., and negligentl 
permitting fire to escape from one of its passing locomotives, whick 
tire was communicated to plaintiff's premises, and his property 
thereby destroyed, after plaintiff has offered evidence tending to 
support the allegations of the petition, it is permissible for the de- 
fendant to offer testimony going to show that the engineer and fire- 
man were competent and careful, and that the locomotive was of a 
new and approved make, was supplied with a good spark arrester, 
and had been properly inspected. Jb. 





: $ : . Where there is no dispute as to 
the identity of the locomotive from which fire escaped and com- 
municated to plaintiff's premises, it is competent to show that the 
same locomotive, on the same trip, and about the same time and 
place, set out other fires in its passage, as raising an inference of 
some weight that there was something unsuitable in its construc- 
tion or management. 


SUIT TO QUIET TITLE: STATUTE: EVIDENCE. Inan action under Re- 
vised Statutes, sections 3562 and 3563, to quiet title to land, evi- 
dence offered by the plaintiff that he is the owner in fee is properly 
excluded. It is sufficient for him to show that he isin the actuad 
possession of the property, claiming either an estate of freehold, or 
an unexpired term of not less than teu years. Dyer v. Baumeister, 
134. 


. RAILROAD: KILLING STOCK: EVIDENCE. In an action against a 


railroad company for double damages for killing stock, proof that 
the animal was killed at a point a quarter of a mile from the 
depot, beyond the switch limi ~, where the road was fenced on one 
side, but not on the other, is, prima facie, sufficient to show that 
the killing did notoccur within the limits of an incorporated town, 
or at a public crossing. Leppv. The St. Louis, Iron Mountain & 
Southern Railway Company, 139. 





It need not be shown, by direct evideace 
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where the animal strayed upon the railroad track. Proot that it 
was killed at a point where there was no fence, but where the com- 
pany was in duty bound to fence, is sufficient to take the case to 
the jury. Jb. 


: EVIDENCE ; REPUTATION. Itis error to allow a witness to 
testify as to one’s general reputation without first laying the 
proper foundation by showing that the witness is acquainted with 
such reputation. The State v. Brady, 142. 





EVIDENCE. Declarations ofa conspirator, made after the conclu- 
sion of the common enterprise are inadmissible against a co-con- 
spirator. The State v. McGraw, 161 ‘ 





: ANCIENT DEED,"RESUMPTION : POSSESSION. An ancient deed, 
or other instrument, having nothing suspicious about it, is pre- 
sumed genuine without express proof, and if found in the proper 
custody may be read in evidence, Without proof of possé@ssion ofthe 
land conveyed. Longvr. McDow, 197. 


DECLARATIONS : PRIVIES IN BLOOD AND ESTATE. The declarations 
of one as to his manner of acquiring land and the name under 
which he acquired it are binding upon privies in blood and estate 
claiming under him. Jb. 


. EVIDENCE: IDENTITY OF NAME AND PERSON. Identity of name is 


prima facie evidence of identity of a person. Jb. 


: ADMISSION. A party is not bound to accept in evidence an 
admission in lieu of arecord, when the admission is not broad 
enough to embrace all the facts disclosed by the record, and the 
parol admission of a party. made in pais, is competent evidence 
only of those facts which may lawfully be established by parol evi- 
dence, and cannot be received tosupply the place of existing evi- 
dence by matter of record. Bank of North America v. Crandall, 
208. 





RECORD EVIDENCE: FRAUD. A decree, admissible in evidence as 
tending to show that a debt was fraudulently contracted, loses 
nove of its probawive force and conclusiveness bec:.use entered 
long after the debt was created, and the note evidencing it was ex- 
ecuted. Jb. 


SPECIFIC PERFORMANCE: EVIDENCE. Ina suit for the specific per- 
formance of a contract for the purchase of land, the evidence of 
the agreement should be reasonably certain and satisfactory. Ted- 


ford v. Trimble, 226. 


EVIDENCE: STATUTE. No instrument of writing executed by a 
person since deceased can, under Revised Statutes, section 3654, be 
received in evidence in a suit against the administrator of the de- 
ceased, without proof of its execution. Julian v. Rogers, 229. 


TRUST IN LANDS, EVIDENCE TO ESTABLISH. In order to establish by 
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parol a trust in lands the evidence must be so cogent as to leave ao 
room for reasonable doubt in the mind of the chancellor. Rogers 
v. Rogers, 257. 


CRIMINAL LAW: EVIDENCE: CLOTHING WITH BLOOD STAINS. On a 
trial for homicide, it is proper to admit in evidence, and to permit 
the jury to inspect clothing worn by the accused on and soon after 
the day of the commission of the crime, and having thereon blood 
stains. The fact that such garments cannot be filed with the bill 
of exceptions is no reason for excluding them, the descriptive evi- 
dence being sufficient to enable the court to pass upon the compe- 
tency of the evidence. The State v. Stair, 268, 





: : IDENTITY OF HANDWRITING. A paper, claimed to be 
in the handwriting of the defendant, is sufficiently proved to go to 
the jury, where a witness called to identify it testifies that he had 
seen defendant write two or three notes and sign his name to an- 
other, that he thought he could tell defendant’s handwriting, and 
that he judged the paper shown him, and afterwards read in evi- 
dence, was in defendant's handwriting ; that he was not positive, 
but so judged from a comparison of the writing with his memory 
of what defendant wrote. Jb. 


EVIDENCE : WRITING FOUND IN POSSESSION OF ACCUSED. Where one 
of two joint defendants was arrested for murder, there was found, 
in a pocket-book in his possession, a paper with the following 
words in his handwriting : ** Do you think it safe to kill them and 
wrap them up in the clothes and tell that they went off in a 
buggy.” Held, that this writing was competent evidence against 
said defendant, in whose possession it was found. the proof tending 
to show that he acted on the suggestion contained therein, Iba 


: . Such writing, however, was not competent as 
against the other defendant, the wife of the one in whose possession 
it was found, it not being shown by the state when it was written. 
or that she had any knowledge of it, and it not being proved to be 
a part of the res gestae. Ib. 





-———: EVIDENCE. Under a claim that a certain street inarks a 
boundary line, it is error to admit in evidence proceedings to open 
such street, the judgment in which had been vacated for want of 
jurisdiction. The City of St. Louis v. Meyer, 276 


———: EVIDENCE: DEED. A deed made by one of the parties 
twelve years before the deed in suit was made, is incompetent to 
show that the former deed was made under the survey lepted in 
the latter deed. Jb. 


DEED. The evidence in this case held sufficient to show the execu- 
tion of a deed to plaintiffs’ ancestor, and its delivery by the grantor 
to the ancestor's agent for him. Mason v. Black, 329. 


. JUDGMENT: EVIDENCE: ATTACHMENT: GARNISHEE. A judgment foe 


or against a garnishee in an action of attachment by one creditor 
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is not binding upon another creditor in an attachment suit by him 
against the same garnishee, and the record of the judgment in the 
former case is not admissible in evidence on the trial of the latter. 
Strauss v. Ayres, 348. 


PRACTICE: EVIDENCE. In an action upon a contract to make satis- 
factory repairs upon a certain reaper for the harvest of 1882, evi- 
dence that the defendant used such a reaper in the harvest of 1881, 
and expressed himself satisfied with it, is inadmissible. Feurth v. 
Anderson, 354. 


EVIDENCE. It is better for the witnesses, where the possession of 
personal property is controverted, to state the facts bearing on such 
question, but where they state simply that one party was in posses- 
sion and no effort is made by the other parity, by cross-examination 
or otherwise, to have the particular facts relating to such posses- 
sion detailed, the judgment will not be seen because of the 
admission of the evidence in the objectionable form. McMillan v. 
Schweitzer, 402. 


CRIMINAL LAW: EVIDENCE: DYING DECLARATIONS. Dying declara- 
tions, to be admissible in evidence, must have been made in appre- 
hension of death, after all hope of life had been abandoned, and 
must be restricted to the identification of the accused and the de- 
ceased, and to the act of killing and the circumstances immedi- 
ately attending it and forming a part of the res gestae. The State 
v. Chambers, 406. 








——: —: . Dying declarations constituting a mere 
expr ession of opinion or belief are inadmissible in evidence. Jb. 


. ——: DECLARATION OF LANDLORD: EVIDENCE. In an action for 


rent the landlord is not bound by a promise that he will not claim 
the rent where no consideration for such promise is alleged or 
proved, and it is inadmissible in evidence. Haseltine v. Ausher- 
man, 410, 


ANTE-NUPTIAL AGREEMENT: CONSIDERATION: EVIDENCE. A_ parol 
ante-nuptial agreement between husband and wife, that, upon the 
death of either, the other should claim no interest in the estate of 
the deceased, is not admissiole against the widow in a suit by her 
for the allowance given her by Revised Statutes, section 107, where 
she has received nothing as a consideration for the alleged agree- 
ment. Mowser v. Mowser, 437. 


DEED: DESCRIPTION OF PREMISES: PAROL EVIDENCE. While the 
deed to land must give a sufficient description of the premises in- 
tended to be conveyed, yet parol evidence is admissible to identify 
the land as existing on the ground where its locality is called in 
question. Charles v. Patch, 450. 





:———. Where land is conveyed in a deed by a given de- 
scription, and it is shown.to be known by the parties to the deed, 
and by the residents in the neighborhood by the description so 
used, the latter will be sufficient to pass the title. Jb 
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46. THE OBJECTION that a city plat referred to in a aeed was not prop 
erly offered in evidence, held, not well taken. Ib. 











































47. WILL: UNDUE INFLUENCE: EVIDENCE. On the trial of an issue 
whether or not a will was made under undue influence, declara 
tions of the alleged testator, made before and after its execution, 
are inadmissible as evidence of the facts mentioned in such declara. 
tions. Bush v. Bush, 480. 





48. $ . Such declarations are only admissible wher 
the ception of the testator’s mind is the point of contention, or it 
becomes material to show the state of his affections, and they are 
then received as external manifestations of his mental condition. 
and not as evidence of the truth of the facts referred to in the de 
clarations. Jb. 


49. EvipeNcE. The declarations of a legatee and a co-defendant, tend- 
ing to show that she exercised undue influencé on the mind of ‘the 
testator, are not admissible where the petition does not charge het 
with its exercise. Jb. 


50. DEED, ACKNOWLEDGMENT OF: EVIDENCE. A certificate of acknowl. 
edgment to a deed signed by the proper officer, and attested by his 
seal of office, is prima facie true. and the evidence to overthrow it 
must be clear and satisfactory. Webb v. Webb, 540, 


51. EVIDENCE: DECLARATIONS OF AGENTS. Declarations of a servant 
are not competent evidence against a master, unless made while 
the former is transacting the business of the latter; they must be 
co-incident with the events to which they relate. and not narratives 
of what has passed. Devlin v. The Wabash, St. Louis & Pucific 
Railway Co., 545. 


EVIDENCE: THREATS. Evidence of threats, general or 
special, or verbal indications of asimilar nature, of the intended 
commission of a wrongful or criminal act, is admissible in both 
civil and criminal cases. Culbertson v. Hill, 553. 





33. EVIDENCE: PAYMENT OF TAXES. The assessment toa party and pay- 
ment by him of taxes are evidence on the question of the good faith 
of another in entering upon land under color of title, in the light of 
other circumstances tending to show a disclaimer of title by the 
latter. Gaines v. Saunders, 557. 


34. PRACTICE: EVIDENCE. It is error to admit incompetent testimony 
which has a tendency to corroborate a party in an immaterial and 
unimportant partic ular, and to draw away the minds of the jurors 
from the — in issue. Ritter v. The First National Bank of 
Springfield, 574. 


%. EVIDENCE: NOTORIETY. Proof of the notoriety of a fact is compe- 
tent to show notice or knowledge of it by another. Crane v. The 
Missouri Pacific Railway Co., 588. 
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: . Evidence to show that acar used by the defendant, 








a railroad, and known as the Baldwin locomotive car, becau-e of its 


_ dangerous character, had been abandoned by the defen jJant, and by 


railroads generally, is competent to show knowledge, on the part of 
defendant, of such dangerous character of the car. Jb. 


: IMPEACHING WITNESS. A party introducing a witness can- 
not impeach his testimony, either by general evidence showing his 
bad character for truth, or by proof of statements made out of court 
contradictory of his testimony, Dunn v. Dunnaker, 597. 








-% . The above rule does not apply where the party 
was entrapped into offering the witness, or it was brought about by 
imposition or surprise. Jb. 


CRIMINAL LAW: FLIGHT OF ACCUSED. The flight of one charged 
with crime is a circums+tance tending to prove guilt, and should be 
considered by the jury, and an instruction of the court to that ef- 
fect is proper. The State v. Griffin, 6U8. 





: EVIDENCE. On a trial for murder it is not competent for 
the defendant to testify as to his belief and apprehension of bodily 
harm and danger when he killed the deceased. The State v. 
Gonce, 627. 


: IMPEACHING WITNESS. Where it is sought to impeach a de- 
fendant who testified as a witness, by offering to read in evidence 
his statements contained in an affidavit for a continuance, a suffi- 
cient foundation is laid for its introduction when it is shown to de- 
fendant, and he admits he signed and swore to it, although he was 
not examined as to its contents. Jb. 





- . Therecord in this case held to sufficiently show that the 
judge who presided at the trial, and who was the judge of another 
circuit, had the authority to try the cause. Jb. 





. EVIDENCE: IDENTITY OF NAMES. Identity of name of witness with 


that contained in a record of a conviction of an offence creates a 
prima facie presumption of identity of person. Tie State v. Me- 
Guire, 642. 


. CRIMINAL LAW: EVIDENCE: THREATS. On a trial for homicide, evi- 


dence of threats should not be rejected because of their vagueness 
or the obscurity of language in which they are couched, and the 
threats of deceased, made fifteen minutes before his death, that he 
**was going to have blood before morning,” are properly admitted 
upon the trial of one charged with his murder, as tending to show 
that the deceased was the aggressor. The Stale v. McNally, 644. 


: . The nearness or remoteness of threats to 
the date of rah commission of the crime does not affect their ad- 
missibility or competency. Jb. 
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: : CHARACTER. Evidence of good character is always 
to be considered by the jury in making up their verdict as to the 
guilt or innocence of the accused, just like any other fact in the 
case, and no distinction is to be taken between evidence of facts 
and evidence of character. Jb. 





































EVIDENCE: JUDGMENT OF SISTER STATE. A judgment, purporting 
to be rendered in the county of Adams, state of Illinois, before Jo- 
seph Sibley, judge of the tenth judicial circuit, and attested by the 
clerk of the sixth judicial circuit, and the attestation certified to 
be in due form by Judge Williams, as judge of the sixth judicial 
circuit, held, properly admissible in evidence. Taylor v. Heitz, 
660. 





——-: - The difference in the numbering of the judicial 
circuits, which are subject to legislative changes, is not material in 
connection with the other facts atlirmatively appearing, and it 
sutticiently appears that Judge Sibley was judge of the circuit 
court held in Quincy, Adams county, Illinois, where the judgment 
was rendered. Jb. 





: SECONDARY EVIDENCE. Proof by oral evidence of the pre- 
vious conviction of a witness of a crime is competent if such evi- 
dence is not objected to. The State v. Rockett, 606. 


See MORTGAGES AND DEEDS OF TRUST, 2. 
EXECUTIONS. 


CORPORATION : STOCKHOLDER, WHEN EXECUTION MAY ISSUE AGAINST: 
STATUTE. Under Revised Statutes, section 736, where execution 
has issued against a corporation and been returned nulla bona, the 
judgment creditor may, upon order of the court in which the suit 
shall have been instituted, made upon motion in open court. after 
sufficient notice, have execution against any stockholder to the ex: 
tent of the amount of such stockholder’s unpaid balance on his 
stock. Puxon v. Talinage, 13. 








: : : . The proceeding authorized by Revised 
Statutes, section 736, is not an original one, but supplemental 
to a prior proceeding in the same court which resulted in a judg- 
ment against the corporation followed by a barren execution. Jb. 





: PLEADING : PRACTICE. A petition in a cause which does 
not ask for judgment against defendant as a stockholder, but only 
for an order for execution against him on the basis of a judgment 
already obtained against his corporation in another court, can only 
be treated as a motion for an order for an execution, under Revised 
Statutes, section 736, and must fail because not filed in the court 
where the judgment was obtained. Jb. 





: EXECUTION. In an action by an execution debtor against 
the sheriff and his sureties for the value of property exempt from 
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execution, levied upon and sold by the sheriff, the latter may con- 
tradict his return by showing that the property so levied upon 
and sold was, in fact, that of the plaintiff in the execution, ard 
was by mistake so levied upon and sold. Such contradiction can- 
not revive the debt extinguished by the sale of the property and 
the application of the proceeds to the credit of the execution 
debtor, nor can the debt thus extinguished ever be revived in any 
collateral proceeding against the debtor. The execution debtor 
will not be allowed to extinguish his debt by a sale of the execu- 
tion creditor’s property and afterwards also recover the value of 
the property. Decker v. Armstrong, 316. 


EXECUTIONS, LAW OF 1849 RELATING THERETO. Under the act of 
1849 (Laws, 1849, p. 92), in relation to executions, an execution 
could issue after five years from entry of judgment only by leave 
of court, and such leave must be shown affirmatively to support a 
sheriff ’s sale under an execution issued while that act was in force 
upon a judgment so entered five years previously. Rollins v. Me- 
Intire, 496. 


FELLOW SERVANTS. 
See MASTER AND SERVANT, 7, 11. 


PLEADING, 10. 


FENCES. 
See RAILRoaps, 34, 35. 
FIXTURES. 


: FIXTURES. A mortgage of a stock of goods and store,fixtures, 
although void as to creditors because the grantor was permitted to 
remain in possession and dispose of the merchandise for bis own 
use, will not, for that reason, be invalid as to the fixtures. ®Bullene 
v. Barreti, 135, 


FRAUD. 


ACTUAL FRAUD: PROOF OF, Actual fraud must be proved, not con- 
jectured. Facts which give rise only to suspicion of its existence 
do not establish it. Priest v. Way, 16. 





: BURDEN OF PROOF, The burden of proving the fraudulent 
abstraction of money is on him who alleges it. Jb. 





: COMMON REPORT. Common report of one’s intention to de- 
fraud his creditors in incumbering his property is not admissible to 
charge another with knowledge of such purpose. Gordon v. Rite- 
nour, 54. 
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FRAUD IN CREATION OF DEBT: DISCHARGE IN BANKRUPTCY. Where 
worthless and fraudulent bonds are knowingly given as security for 
a debt at the time of its creation, this will constitute such fraud as 
will bring the case within the exception of the bankrupt act, and 
prevent a discharge in bankruptcy from operating as a bar to a re- 
covery for the debt. Bank of North America v. Crandall, 208. 


FRAUD. Where one intentionally misrepresents a material fact, or 
produces a false impressiop in order to mislead another, or to en- 
trap or cheat him, or to obtain an undue advantage of him, it will 
constitute positive or actual fraud in the truest sense of the terms. 
And the misrepresentation is not confined to words, or positive as- 
sertions, but may consist of deeds, acts, or artifices to mislead. Jb. 


FRAUD AFTER CREATION OF DEBT. Where the fraud occurred long 
after the creation of the debt, and at the time of the execution of a 
note evidencing the debt, it will not come within the purview of 
the bankrupt act. Jb. 


RECORD EVIDENCE: FRAUD. A decree, admissible in evidence as 
tending to show that a debt was fraudulently contracted, loses 
none of its probative force and conclusiveness, because entered 
long after the debt was created, and the note evidencing it was ex- 
cuted. Jb. 


FRAUDS: TRUSTS. Frauds and trusts are not within the statute of 
frauds. Rogers v. Rogers, 257. 


FRAUD: PRACTICE: PRESUMPTION. Where a petition charges fraud, 
but the decree of the court is silent on that issue, it will be pre- 
suined that the trial court did not think the charge sustained ¥ 
the evidence. Scheppelmann v. Feurth, 351. 


FRAUDULENT CONVEYANCE: INNOCENT PURCHASER. A bona fide 
purchaser for a valuable consideration from a fraudulent grantor is 
not affected by the fraud of the latter. But he must be a boua side 
purchaser as well as one fora valuable consideration to be so pro 
tected. Craig v. Zimmerman, 475. 





$ . A-purchaser with notice may protect himself " 
pure hasing the title of a bona fide purchaser for a valuable consi 
eration without notice. Jb. 





: . A purchaser without notice of the fraud may sel 
and convey a good title to one having notice, and the quit-clainm 
deed of the former, where the pny was — to no equities 
in his hands, will pass whatever title he had. Jb. 


FRAUDULENT CONVEYANCE. 


FRAUDULENT CONVEYANCE. A fraudulent conveyance wi!l not be 
set aside at the instance of creditors to the prejudice of a bona fide 
purchaser from a fraudulent grantee. Gordon v. Rilenour, 51. ed 
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. FRAUDULENT CONVEYANCE: INNOCENT PURCHASER. A bona /fide 

* purchaser for a valuable consideration from a fraudulent grantor is 
not affected by the fraud of the latter. But he must be a bona fide 
purchaser as well as one for a valuable consideration to be so pro- 
tected. Craig v. Zimmerman, 475. 





: . A purchaser with notice may protect himself by 
purchasing the title of a bona fide purchaser for a valuable consid- 
eration without notice. 1b, 





: . A purchaser without notice of the fraud may sell 
and convey a good title to one having notice, and the quit-claim 
deed of the former, where the property was subject to no equities 
in his hands, will pass whatever title he had. J b. 


GARNISHMENT. 
See ATTACHMENT, 2, 


GENERAL LAW. 





: GENERAL LAW. The act ofthe legislature of March 11, 
1885 (Acts 1885, p. 63), authorizing any city containing more than 
twenty thousand, and less than two hundred and fifty thousand 
inhabitants, existing by virtue of special or local laws, to extend 
its limits, etc., is a general law, and is therefore not within the in- 
hibitions of the constitution against the enactment of special or 
local laws for the regulation of cities and towns. Kelly v. Meeks, 
396. 


: LAW AUTHORIZING CITIES TO EXTEND THEIR LIMITS. While 
such acts conferring on cities the power to extend their limits are 
constitutional and valid, yet the power so conferred must be rea- 
sonably and properly exercised. Jb. 





GRAND JURY. 

See CRIMINAL Law, 23. 
HANDWRITING. 
See EVIDENCE, 31, 32, 33. 
HUSBAND AND WIFE. 


EJRCTMENT : TAX SALE: REAL ESTATE OF WIFE. A wife’s interest in 
her real estate belonging to her before her marriage is not affected 
a tax suit and sale to which she was not a party, and the pur- 
aser at such sale cannot recover in an action of ejectment against 
her tenant, although the husband was.a party to the tax -suit, 
Gitchell v. Messmer, 131. 


VoL. 87—46 
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MARRIED WOMAN, RIGHT OF TO CONTRACT AS TO SEPARATE PROPERTY. 
A married woman has the power to contract with respect to her 
separate property, and she may own property with her husband, 
and with others. Dunifer v. Jecko, 282. 


HUSBAND AND WIFE: PARTIES: ESTOPPEL: WITNESS. Where a wife 
assists her husban {in the conduct of a newspaper, and they, as 
partners, have mutual dealings with a third party, she is prima 
facie, at least, entitled to be joined with the husband in a suit 
against such party for a debt due the paper, and where, in such 
suit, defendant receives the benefit of an off-set as against both 


husband and wife, he will be estopped to complain as to mis- ~ 


joinder of parties; and the wife, having a substantial interest ia 
the controversy, is competent to testify in the cause. Jb. 


ANTE-NUPTIAL AGREEMENT: CONSIDERATION: EVIDENCE. A parol 
ante nuptial agreement between husband and wife, that, upon the 
death of either, the other should claim no interest in the estate of 
the deceased, is not admissible against the widow in a suit by her 
for the allowance given her by Revised Statutes, section 107, where 
she has received nothing as a consideration for the alleged agree 
ment. Mowser v. Mowser, 437. 


HUSBAND AND WIFE: DOWER, CONTRACT IN LIEU OF. It is against 
public policy to allow aman by an agreement before marriage, 
which does not secure to the wife after his death a provision for 
her support during her life, to bar her right to dower. Jb. 


IDEM SONANS, 


EVIDENCE: IDENTITY OF NAME AND PERSON. Identity of name is 
prima facie evidence of identity of person. Long v. McDow, 
197. 


: IDENTITY OF NAMES. Identity of name of witness with that 
contained in a record of a conviction of an offence creates a prima 
facie presumption of identity of person. The State v. McGuire, 
642. 





INCUMBRANCES. 


See COVENANT AGAINST INCUMBRANCES, 


INDICTMENT. 


See PLEADING, CRIMINAL. 


INJUNCTION. 


INJUNCTION : CosTS. Where one is enjoined from prosecuting his 
business, dispossessed of his property, and a receiver appointed tc 
take charge, at the plaintiff's instance, the compensation for the 
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receiver's services is taxable as costs against the plaintiff, the los- 
ing party. The City of St. Louis v. The St. Louis Gas Light Vo., 
223. 


JUDGMENT, WHEN A BAR: INJUNCTION, While a cause of action, 
when prosecuted to judgment, becomes merged in the judgment, 
and such judgment is a bar to a second prosecution of the same 
cause of action, yet it is competent for the parties to agree that 
such judgment may be set aside and enjoined, upon condition that 
it shall not affect the right of the plaintiff therein to prosecute a 
suit on his original cause of action, which formed the basis of the 
judgment. Wilson v. The St. Louis, Iron Mountain & Southern 
Ry. Co., 431. 


BQUITY : INJUNCTION : CLOUD UPON TITLE: ADVERTISEMENT: RECEIVER ; 


TRUSTS AND TRUSTEES. Osnsorg v. Turner, 127. 


INNOCENT PURCHASER. 


OWN PLAT: INNOCENT PURCHASER. The fact that a town plat was wut 


recorded will not defeat the title of one purchasing a lot, in igno- 
rance of such want of record. Rollins v. McIntire, 496. 


See LAND AND LAND TITLEs, 10, 18, 19, 20. 
INSOLVENCY, 
See EviDENCE, 7. 
INSTRUCTIONS, 


INSTRUCTIONS, A cause will not be reversed by reason of erroneous 
instructions which could not have prejudiced the appellant. Breck 
inridge v. The American Central Insurance Co., 62. 


—. An instruction should not be given which singles out one 
statement in evidence and directs a verdict on the truth of such 
statement in disregard of the other evidence. Spohn v. The Mis- 
souri Pacific Railway Co., 74. 





An instruction is erroneous which assumes the existence 
of afact. Bank of North America v. Crandall,208, 





PRACTICE: INSTRUCTION. An instruction, although it asserts a cor- 
rect principle of law, is improperly given when there is no evidence 
upon which to base it. The State v. Chambers, 406. 


InstTRUCTIONS. Instructions which are ambiguous and misleading 
should not be given. Dunn v. Dunnaker, 597, 


: MANSLAUGHTER: INSTRUCTION. An instruction for mans 
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slaughter in the fourth degree, under Revised Statutes, sections 
1249 and 1250, which would apply as well to manslaughter in the 
second degree, under Revised Statutes, section 1242, is incorrect. 
T he State v. McNally, 644. 





: INSTRUCTION. An erroneous instruction is not cured by a 
subsequent one which properly declares the law. Jb, 


: . An instruction which overstates the minimum 
punishment prescribed by law for an offence iserroneous. Jb. 





: REASONABLE DOUBT. An instruction defining a reasonable 
doubt to be a “ real substantial doubt” condemned. Jb. 





CRIMINAL PRACTICE : INSTRUCTION AS TO REASONABLE DOUBT. On 
the trial of «a criminal offence, the instruction as to a reasonable 
doubt of defendant's guilt should not be based upon any particular 
defence, or part of the evidence, but should be a general instruc- 
tion having reference to all the evidence in the case. The State v. 
Rockett, 666. 


-INSTRUCTION. An instruction is properly refused which leaves to 


the jury to determine a question both of fact and law. Jordan 
v. The City of Hannibal, 673. 


INSURANCE. 


INSURANCE : ACTION ON POLICY: DESCRIPTION OF PREMISES. In an 
action on a policy of insurance, the same particularity in the proof 
of the description of the premises insured is not required, as in 
ejectment. Evidence reasonably tending to establish the fact that 
the house insured was on the plaintiff's land, is sufficient. Breck- 
inridge v. The American Central Insurance Co., 62. 


: ASSIGNEE. The plaintiff is entitled to recover on 
the a oy where it appears that he is the legal assignee of the 
policy, and is the equitable owner of the interest of the insured in 
the land on which the insured house was situated. Jb. 





EVIDENCE. The defendant, in an action against it on a policy of 
insurance for the destruction of a house by fire, cannot complain of 
the rejection of testimony, even conceding it to have been compe- 
tent, that the house was in bad repute, and had the reputation of 
being a bawdy house, where such evidence was offered only as af- 
fecting the value of the house, and the d«fendant’s own evidence 
shows that its value was greater than that found by the jury. Jb. 


ANSWER, ADMISSIONS IN. The answer, in this case, held to admit 
that the building was burned, as charged in the petition. and also 
that the agents who approved of the assignment of the policy, were 
defendant's regular agents, and that their signatures, evidencing 
such consent, were genuine. 1b. 
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INSURANCE AGENTS, POWERS OF. The powers of insurance agents 
are presumed to be co-extensive with the business entrusted to 
their care, and are not to be narrowed by restrictions or limitations 
not communicated to the party dealing with him. Jb. 


PRESUMPTIONS. The ordinary presumptions arise as to the orderly 
course of business between the agents and the company. Ib. 


INSURANCE: INCUMBRANCE: ESTOPPEL. Where the agent who ef- 
fects the insurance is apprized of the existence of an incumbrance 
on the property, the company is estopped to complain that such 
fact is a breach of a warranty contained in the policy. 


EVIDENCE : PROOF OF LOss. The objection to the introduction in 
evidence of the proof of loss, because it was not signed by the 
plaintiff, is untenable, where it appears that his name was signed 
to the affidavit, at his instance, and in his presence, by another, 
and was adopted by plaintiff as his signature, and who was also 
sworn as to the matters set forth in the affidavit. Jb. 





._ The proof of loss is only evidence of the fact that 
it was furnished to the company, and is not evidence of the loss 
itself. Jb. 


WalIveER. The objection to a -proof of loss, or accompanying pa- 
pers, that they were not signed by the proper person, comes too late 
at the trial. Jb. 


PoLicy : REPAIRS. The fact that plaintiff‘s grantor, after the sale 
and conveyance, without plaintiff's knowledge, and without the 
consent of the company, as required by the policy, caused repairs 
to be made to the house by mec hanics, cannot affect plaintiff ’s 
rights under the policy. Jb. 


INTEREST. 
See WILLS, 2. 
JUDGMENTS. 


JUDGMENT : COLLATERAL ATTACK. Where a court has jurisdiction 
of the parties and the subject-matter, its judgment is not open to 
collateral attack. Yates v. Johnson, 213. 





: PRACTICE. The circuit court may entertain a motion to 
vacate a judgment in a street opening proceeding, filed more than 
four years after the judgment, and may sustain the motion at the 
subsequent term. TJ'he City of St. Louis v. Meyer, 276. 


JUDGMENT : EVIDENCE: ATTACHMENT: GARNISHEE. A judgment for 
or against a garnishee in an action of attachment by one creditor 
is not binding upon another creditor in an attachment suit by bim 
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against the same garnishee, and the record of the judgment in the 
former case is not admissible in evidence on the trial of the latter. 
Strauss v. Ayres, 348. 


JUDGMENT, WHEN A BAR: INJUNCTION. While a cause of action, 
when prosecuted to a judgment, becomes merged in the judgment, 
and such judgment is a bar to a second prosecution of the same 
cause of action, yet it is compet -nt for the parties to agree that such 
judgment may be set aside and enjoined, upon condition that it 
shall not affect the right of the plaintiff therein to prosecute a suit 
on his original cause of action, which formed the basis of the judg- 
—,. Wilson v. The St. Louis, Iron Mountain & Southern Ry 
‘o., 431. 


THE EVIDENCE in this case held sufficient to show that the original 
judgment in this cause had been set aside, upon condition that it 
should nut be a bar to a second prosecution by plaintiff upon the 
same cause of action. Jb. 


PRACTICE : EJECTMENT : JUDGMENT. A judgment in ejectment is no 
bar to a second action between the same parties for the same projr 
erty, whether the titles and defences in both cases be the same or 
not. Ekey v. Inge, 493. 


PARTITION : JUDGMENT: ESTOPPEL. A judgment in partition estab- 
lishes the title to the land which is the subject of the partition suit, 
and in an action of ejectment upon an adverse possession or an ad- 
verse title, existing at the date of the partition, it is final and con- 
clusive upon all parties to the record. Holladay v. Langford, 577. 


EVIDENCE : JUDGMENT OF SISTER STATE. A judgment, purporting 
to be rendered in the county of Adams, state of Lilinois, before 
Joseph Sibley, judge of the tenth judicial circuit, and attested by 
the clerk of the sixth judicial circuit. and the attestation certified 
to be in due form by Judge Williams, as judge of the sixth judicial 
circuit, held, properly admissible in evidence._ Taylor v. Heitz, 660. 


: The difference in the numbering of the judicial 
circuits, which are subject to legislative changes, is not material in 
connection with the other facts affirmatively appearing, and it suf- 
ficiently appears that Judge Sibley was judge of the circuit court 
held in Quincey, Adams county, Illinois, where the judgment was 
rendered. Jb. 





JUDGMENT LIEN, DURATION OF: APPEAL AND SUPERSEDEAS. An ap- 

peal from a judgment of the circuit court anda supersedeas 

thereon will not have the effect to extend the judgment lien be- 

oy the time prescribed by the statute. Christy v. Flanagan, 
Vv. 


JUDGMENT : WHEN IN EXCESS OF SUM CLAIMED. A judgment for 
taxes based on a constructive service and in excess of the sum 
asked forin the petition, is erroneous on the face of the record. 
The State ex rel. Snyder v. Davidson, 683. 
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: . A motion made by defendant, at the term at which 
the sale was had, to set aside such judgment should have been sus- 
tained. Jb. 


JURISDICTION, 


BACK TAXES, JURISDICTION OF JUSTICES IN SUITS TO ENFORCE STATE'S 
LIEN FOR. Justices of the peace have no jurisdiction io suits to en- 
force the state’s lien for back taxes. The State ex rel. Gordon v. 
Hopkins, 519. 


JURISDICTION. Where a court has jurisdiction to determine a ques- 
tion before it prohibition will not lie to restrain its exercise. The 
State ex rel. Morse v. Burckhartt, 533. 


CONSTITUTION : APPEAL TO ST. LOUIS COURT OF APPEALS : AMOUNT IN 
DISPUTE : JURISDICTION. The relatrix brought suit on a penal bond 
in the sum of twenty-seven hundred dollars, and judgment was 
rendered for her for said sum, with execution for twenty-two hun- 
dred dollars, the amount of damages recovered by relatrix for the 
breach of the bond, and the defendant appealed to the St. Louis 
court of appeals. Held, that the amount in dispute on the appeal 
was twenty-two hundred dollars, the amount of damages recovered 
for the breach of the bond, and that the St. Louis court of appeals, 
and not the Supreme Court, therefore, had jurisdiction of the ap- 
_ The State ex rel. Heye v. The St. Louis Court of Appeals, 
9. 


LAND AND LAND TITLE. 


SUIT TO QUIET TITLE : STATUTE : EVIDENCE. In an action under Re- 
vised Statutes, sections 3562 and 3563, to quiet title to land, evidence 
offered by the plaintiff that he is the owner in fee is properly ex- 
cluded. It is sufficient for him to show that he is in the actual 
possession of the property, claiming either an estate of freehold, or 
an unexpired term of not less than ten years. Dyer v. Baumeister, 
134. 





: : POSSESSION. The possession of plaintiff is insuffi- 
cient to maintain a suit where it is merely nominal and obtained 
by an act of trespass, for the sole purpose of instituting the pro- 
ceeding, so asto shift the burden of establishing the title on the 
defendant. Jb. 


The statutory proceeding to quiet title was not intended as 
a substitute for the action of ejectment. Jb. 





POSSESSION : TITLE: PRESUMPTION: PATENT. It will be presumed 
that the United States government was in ssion of land and 
had title thereto at the time of its issuance of a patent to the same. 
Long v. McDow, 197. 


ENTRY UPON LAND: PRESUMPTION. It will be*presumed that one's 
entry upon land was innocent and lawful, and that the heir will 
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claim title through his ancestor, rather than through a wrongful 
and unwarranted entry upon the land of a stranger, Jb, 


SWAMP LAND, SALE OF BY SHERIFF: TITLE. A sale of swamp 
land by the sheriff, under an order of the county court authorizing 
him to sell such swamp lands as had been certified to the office 
of the county clerk by the state register of lands, will not be effec- 
tual in passing any title to the land where it had not been so certi- 


- fied when the sale was made. Prior v. Scott, 303. 


SWAMP LAND, SALE OF BY COMMISSIONER : DEED: TITLE. A deed to 
swamp land, executed by the swamp land commissioner, in pur- 
suance Ofa sale made by order of the county court, after the land 
has been patented by the state ‘to the county, will pass to the 
grantee the title of the county. Jb. 


EQUITY : LOST DEED. Where title to land is vested in one bya 
deed which is lost or destroyed before being recorded, a court of 
equity will protect the rights ofthe grantee by divesting the 
grantor of any claim to the land, and by establishing the title in 
the grantee. Mason v. Black, 329. 


MUNIMENTS OF TITLE: NOTICE. The law imputes to a purchaser of 
jand a knowledge of all facts relating to it appearing at the 
time of his purchase upon the muniments of title, which it was 
necessary for him to examine in order to ascertain the sufficiency 
of such title. Jb. 


QUIT-CLAIM DEED: INNOCENT PURCHASER. One is not an innocent 
purchaser who for a nominal consideration paid by him accepts a 
quit-claim deed for land, and is informed at the time by the grantos 
therein, that he does not own the property and makes no claim to 
it. Ib. 


———-: RECITALS : NOTICE. One who purchases land and takes the 
same under a chain of title containing a quit-claim of. record, 
in which the grantor therein recites that *‘it is intended to convey 
by these presents all title of which I am vested at this day, and 
not to invalidate any sale heretofore made, if any exists,” is put on 
inquiry by such recital as to the sufficiency of the quit-claim deed 
to pass the title to the land. Jb. 





: : Such quit-claim deed, it being of record, 
constructively notified all persons that the grantor therein was onl 
conveying such title to the land as he had when he made the de 
and that, in his opinion, he had previously conveyed all his title 
Ib. 


LIMITATION. The plaintiffs inthis case held not to be barred by 
the plea of the statute of limitations. Jb. 


EQUITY: CLOUD ON TITLE. <A suit to remove a cloud on title can 
not be maintained when the defect, appears on the face of the con- 
veyances through which the opposite party claims title. But 
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when such claim of title is valid upon the face of the conveyances, 
and the defect can only be.made apparent by extrinsic evidence, 

articularly if that evidence depends on oral testimony to establish 
it, a case is made for a court of equity to remove the cloud from 
the title. Jb. 


——: ——. Therule that one not in possession cannot main- 
tain a suit in eq uity to quiet title, or to remove a cloud therefrom, 
applies where the complainant has the legal title, because he may 
then bring ejectment for possession. But where the complainant 
has only the equitable title, and the legal title is in the occupant, it 
is otherwise. In the latter case, the complainant being unable to 
sue at law, because he is without the legal title, must assert his 
rights in a court of equity. Jb 


EQUITABLE TITLE: STATUTE. In such equitable suit, the court may, 
under the statute (R.S., sec. 3692), pass the title to plaintiff with- 
out any act to be done by defendant, and may also (R. S., sec. 
7 issue a writ of possession to put the former -in possession. 


. ON RE-HEARING, the judgment in this case so far modified as to de- 


cree the title to be in plaintiffs without annulling certain convey- 


- ances executed by persons not parties to this action. Jb. 


FRAUDULENT CONVEYANCE: INNOCENT PURCHASER. A bona fide 
purehaser for a valuable consideration from a fraudulent grantor is 
not affected by the fraud of the latter. But he must bea bona fide 
purchaser as well as one for a valuable consideration to be so pro- 
tected. Craig v. Zimmerman, 475. 








-. A purchaser with notice may protect himself by 
purchasing the title of a bona fide purchaser for a valuable consid- 
eration without notice. J b. 


: A purchaser without notice of the fraud may sell 
and convey'a good title to one having notice, and the quit-claim 
deed of the former, where the property was subject to no equities 
in his hands, will pass whatever title he had. Jb. 





LAND TITLE: ADVERSE POSSESSION: EJECTMENT. One who incloses 
and holds land by an open, notorious, adverse vossession, against 
all the world, for a period of ten years will obtain thereby an inde- 
feasible title in fee-simple to the land so inclosed and possessed. 


- Ekey v. Inge, 493. 


LAND TITLE: TOWN PLAT, FAILURE TO ACKNOWLEDGE AND RECORD. 
The failure to acknow ledge or record a plat of an addition to a 
town held not to affect the title of a purchaser of a lot. it appearing 
that the survey of the addition had been made and that a plat of 
the same was filed or deposited, prior to the sale of the lot, in the 
recorder’s oftice where it remained for many years, although it 
was lost and could net be produced at the time of the trial. 
Rollins v. McIntire, 496. 
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EsToPpPeEL. One claiming title to land under an executory contract 
is estopped to deny its validity. Jb. 


TOWN PLAT: INNOCENT PURCHASER. The fact that a town plat was 
not recorded will not defeat the title of one purchasing a lot, in 
ignorance of such want of record. Jb. 


. LAND TITLE: ACT OF FEBRUARY 27, 1874: INSTRUCTION. The claim- 


ant, at the date of the act of February 27, 1874 (R. S., 1879, seo. 
3225), requiring persons claiming land in possession of ‘another to 
bring suit therefor within one year from the approval of the act, his 
predecessors in title within thirty years, and the persons in posses- 
sion are the only persons within the purview of said act, and an 
instruction involving said act which requires the jury to find that 
persons, other than those within its purview, had not paid taxes on 
the land as stated in the act, is erroneous. 





. Whether or not the claimant and his predecessors 
in title paid the taxes for thirty years preceding the passage of said 
act of 1874 is a matter of proof, not of presumption. Jb. 





$ . The non-payment of said taxes need not be directly 
prov ed, but may be inferred from facts and circumstances bearing 
on said question. Jb. 


LAWFUL POSSESSION: STATUTE. The plaintiffs’ possession held a 
lawful one, under the facts of this case, within the meaning of aaé4 
act of 1874. Jb. 


LANDLORD AND TENANT. 


LANDLORD AND TENANT: LIEN: REMOVAL OF CROP BY TENAST : 
PRACTICE. Under the statute (R. S., sec. 3083) the landlord has a 
lien upon the whole crop grown on the demised premises, but the 
tenant is not prohibited from removing any portion of it, but be 
shall not remove or dispose of it so as to endanger or hinder the 
landlord's collection of the rent (R.S8., sec. 3091); and this is a 
question for the jury. but is not to be determined with reference to 
any property the tenant may have elsewhere. Haseltine v. Ausher- 
man, 410. 


: DECLARATION OF LANDLORD: EVIDENCE. In an action for 
rent the landlord is not bound by a promise that he will not claim 
the rent where no consideration for such promise is alleged of 
proved, and it is inadmissible in evidence. Ib, 


LAWS. 


See GENERAL LAW, 


SpectaL Law. 
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LESSOR AND LESSEE. 


9. NUISANCE: LEASED PREMISES. A lessor is not liable for a nuisance 








.reated or maintained op the premises by the tenant. Grogan r. 
a he Broadway Foundry Co., 321. 


City OF St. LOUIS: CHARTER: PARTY. The fact that the city of St. 
Louis is liable in an action for damages for the nuisance does not 
make such lessor a necessary party defendant under the charter of 
the city. (2 R.S., p. 1626, sec. 9). Id. 


LIENS. 


DEVISE : EQUITABLE LIEN. Where real estate is de: ised to one who 
is by the will required to pay toeach of the other devisees named 
in the will a sum sufficient to make the devises to all equal in value 
the law in such case will attach an equitable lien on the land for 
the sums so required to be paid. Dudgeon v. Dudgeon, 218. 


LIEN : SUBROGATION. One loaning money to another, to remove a 
a lien on land, is not thereby subrogated to the rights of the lienor 
against the land. Price v. Courtney, 387. 


LANDLORD AND TENANT: LIEN: REMOVAL OF CROP BY TENANT: 
PRACTICE. Under the statute (R.S., sec. 3083), the landlord has a 
lien upon the whole crop grown on the demised premises, but the 
tenant is not prohibited from removing any portion of it, but he 
shall not remove or dispose of it so as to endanger or hinder the 
landlord’s collection of the rent (R. S., sec. 3091); and this is a 
question for the jury, but is not to be determined with reference 
to any property the tenant may have elsewhere. Haseltine v. 
Ausherman, 410. 


JUDGMENT LIEN, DURATION OF : APPEAL AND SUPERSEDEAS. An ap- 
peal from a judgment of the circuit court, and a supersedeas 
thereon will not have the effect to extend the judgment lien be- 
yond the time prescribed by the statute. Christy v. Flanagan, 670, 


LIMITATIONS, 


LIMITATIONS: DOWER. The statute of limitations will not begin to 
run against the heirs so long as the widow has the right to the pos- 
session of land. Roberts v. Nelson, 229. 


TAX DEED VOID ON ITS FACE: LIMITATIONS. A tax deed void on its 
face will not set the special statute of limitations (W. 8., sec. 221, 
p. 1207), in motion. Following Mason v. Crowder, 85 Mo. 526. 
Pearce v. Tittsworth, 635. 


See LAND AND LAND TITLEs, 10, 
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MACHINERY. 
See NEGLIGENCE. 
MANDAMUS. 


Manpamus. While mandamus is the appropriate remedy to set 

the machinery of a court in motion, yet it will not direct the per- 

—— of any particular judicial act. JThe State ex rel. Lucas 
. The St. Louis Court of Appeals, 374. 





Mandamus will not lie to compel the St. Louis court of ap- 
peals on an appeal to it, from a judgment awarding an execution 
against a stockholder in a corporation, to proceed to determine the 
propriety of the judgment, although such court erroneously affirmed 
the judgment on the ground that the motion was not preserved in 
the bill of exceptions, although contained, in the transcript. Jb. 


MANSLAUGHTER. 


PLEADING, CRIMINAL: INDICTMENT: MANSLAUGHTER UNDER REVISED 
STATUTES, SECTION 1238. An indictment for manslaughter, under 
Revised Statutes, section 1238, must charge that the killing was 
done without a design to effect death, and while the dovr of the act 
was engage in the perpetration or attempt to perpetrate a crime 
not amounting to a felony, and it is not sufficient that these things 
may be inferred from the allegations made. Per Sherwood, J. 
The State v. Emerich, 110. 





: : MANSLAUGHTER : REVISED STATUTES, SECTION 1241. 
An indictment for manslaughter under Revised Statutes, section 
1241, which does not contain the words, *‘ pregnant with a quick 
child,” is fatally defective. Per Sherwood, J. Jb. 





: : RETROSPECTIVE STATUTE: REVISED STATUTES, SEC- 
TION (258. Revised Statutes, section 1268, having been amended in 
1879 by the addition of the words, ‘‘ but if the death of such woman 
ensue from the means so employed, the person so offending shall 
be deemed guilty of manslaughter in the second degree,” does not 
apply to an abortion defined therein from which death results, 
where the same was perpetrated prior to the taking effect of the 
Revised Statutes of 1879. Jb. 


CRIMINAL LAW: INSTRUCTION: MANSLAUGHTER. The definitions of 
manslaughter in the fourth degree, as given in Revised Statutes, 
sections 1249 and 1250, should not be blended in the same instruc- 
tion, but that offence, as defined in said sections should be con- 
tained in separate instructions. The Stute v. Chambers, 406. 


THE EVIDENCE in this case held to entitle the accused to an instruc- 
tion for manslaughter in the fourth degree, Jb. 


———: MANSLAUGHTER: INSTRUCTION. An instruction for man 
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was broken, yet such knowledge would not bar recovery on his 
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slaughter in the fourth degree, under Revised Statutes, sections 
1249 and 1250, which would apply as well to manslaughter in the 
second degree, under Revised Statutes, section 1242, is incorrect, 
The State v. McNally, 644. 


MARRIED WOMEN. 


MARRIED WOMAN. RIGHT OF TO CONTRACT AS TO SEPARATE PROPERTY. 
A married woman has the power to contract with respect to her 
separate property, and she may own property with her husband, 
and with others. Dunifer v. Jeche, 282. 


HUSBAND AND WIFE: PARTIES: ESTOPPEL: WITNESS, Where a wife 
assists her husband in the conduct of a newspaper, and they, as 
partners, have mutual dealings with a third party, she is prima 
facie, at least, entitled to be joined with the husband in a suit 
against such party for a debt due the paper, and where, in such 
suit defendant receives the benefit of an off-set as against both hus- 
band and wife, he will be estopped to complain as to misjoinder of 
parties ; and the wife, having a substantial interest in the contro- 
versy, is competent to testify in the cause. Jb. 


See HUSBAND AND WIFE. 
MASTER AND SERVANT. 


MASTER AND SERVANT: DEFECTIVE MACHINERY: NEGLIGENCE. 
Knowledge of the danger arising from defective machinery, as well 
as the existenve of the defect, is necessary to bar a recovery by an 
employe suing a master for injuries resulting from the latter’s neg- 
ligence in furnishing him with such machinery. This rule, how- 
ever, does not apply where the defect is so glaring and obvious, 
that a simple knowledge of the defects would imply a knowledge 
of the dangers arising therefrom. Waldhier v. The Hannibal & St. 
Joseph Railway Co., 37. 





: : . Plaintiff was a switchman in the service 
of the defendant, a railway company. and was injured while at- 
tempting to make a coupling of cars, by reason of his foot being 
caught in a defective frog in the track. The frog was a solid cast- 
ing with a steel point set in, and it had a steel plate on top, fast- 
ened with three rivets. At the time of the accident the steel point 
was loose and the plate was broken at the middle rivet, so that it 
had worked around, outside and over the rail. The train was 
moving slowly, and the plaintiff, while walking along it, and at- 
tempting to make the coupling, struck his foot against the broken 
plate, causing him to stumble and his foot toslip in at the broken 
point of the frog. and was held in this position until run over by 
the car. Plaintiff testified that he knew the point of the frog was 
and had been broken loose, and out of repair, for a week before the 
accident, but that he did not know the plite was broken until his 


. foot struck it, and that he then, for the first time, saw its condi- 


tion. Held, that the court did not err in instructing the jury that, 
although the plaintiff may have known that the point of the frog 
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art if he did not know that the plate was broken, and would not 
have been injured but for the broken plate, provided, a person of 
ordinary care and prudence would have worked about the frog 
with a broken point. Jb. 






































3. PROXIMATE CAUSE. The fact of the plate being out of repair, 
having caused the plaintiff to stumble, the defective plate must be 
regarded as the proximate cause of theinjury. Jb. 


4. DEFECTIVE MACHINERY : INSPECTION, WHEN NOT DUTY OF SERVANT. 
While a servant must take notice of the defects which he discovers, 
and of which he has information, and of such as are obvious to the 
senses, yet the defect in the frog, being in a department of the work 
with which plaintiff had nothing to do, by way of inspection or re- 
pair, it was not his duty to enter upon an inquiry as to the condi- 
tion of the whole frog, although he may have known its point was 
loose. Jb. 


5. MASTER AND SERVANT: BURDEN OF PROOF. The law presumes that 
the master exercises care in the employment of his servants, and 
the burden is upon him who alleges negligence in this particu- 
lar to prove it. ceDermott v. The Hannibal & St. Joseph Railroad 
Company, 285. 


: VICE-PRINCIPAL: NEGLIGENCE. In an action by a servant 
for damages occasioned by the incompetency and carelessness of a 
vice-principal, the master 1s liable whether he knew of such in- 
competency and carelessness or not, provided they were unknown 
to the person so injured. Jb. 





-3 
‘ 


FELLOW SERVANTS. A section foreman who is intrusted by the 
railroad company with power to superintend, direct and control 
the workmen under his charge is not a fellow servant of such 
workmen. Affirming Moore v. The Wabash, St. Louis & Pacific 
Railway Co., 85 Mo. 588, Ib. 


8. MASTER AND SERVANT: VICE-PRINCIPAL, KNOWLEDGE OF. The mas- 
ter is chargeable with his vice-principal’s knowledge of the incom- 
petence and carelessness of a servant under his superintendence 
and control. Jb. 


: ORDERS OF MASTER: CONTRIBUTORY NEGLIGENCE. A ser- 
vant is not bound, under all circumstances and at all hazards, to 
obey the orders of his master. He cannot recover damages of the 
master for injuries received while obeying the latter's order, if he 
had time to deliberate and vo untarily, and with knowledge of the 
peril placed himself in a position in which he was more than likely 
to be injured. Jb. 





10. NEGLIGENCE. Whether one act of negligence is sufficient to estab- 
lish = eteed in a servant depends upon the character of the 
act. . 





. NEGLIGENCE OF FELLOW SERVANT. A servant cannot recover for 
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an injury occasioned by the incompetency. recklessness and care- 
lessness of a fellow servant, where he had knowledge of the same 
before the injury and notwithstanding such knowledge and with- 
out objection, continued in the master’s service. Jb. 


MASTER AND SERVANT: NEGLIGENCE OF VICE-PRINCIPAL: KNOWL- 
EDGE OF SERVANT. A servant who takes employment to work 
under one who stands in the relation of vice-principal to the mas- 
ter, knowing that such vice-principal is incompetent and negligent 
in regard to his duty respecting the particular work the servant 
has undertaken to do, and continues in the service without objec- 
tion, cannot recover of the master for injuries sustained in conse- 
«uence of the incompetency and negligence of such vice-principal, 
Th. 


MASTER AND SERVANT: MASTER NOT LIABLE FOR CRIMINAL ACT OF 
SERVANT : TRESPASS : RAILROADS : CONDUCTOR. The master is not 
liable for the criminal acts of his servant, not authorized or sanc- 
tioned by him, nor for his acts of wilful and malicious trespass. If 
a conductor knowingly and wilfully participates*in the act of 
taking and transporting upon the cars, against his will, one whom 
he had no right'to’receive, he, and not the company, will be liable 
for his acts. Jackson v. The St. Louis, Iron Mountain & Southern 
Ry. Co., 422. 


EVIDENCE : DECLARATIONS OF AGENTS. Declarations of a servant 
are not competent evidence against a master, unless made while 
the former is transacting the business of the latter; they must be 
co-incident with the events to which they relate, and not narra- 
tives of what has passed. Devlin v. The Wabash. St. Louis & Pa- 
cific Ry. Co., 545. 


MASTER AND SERVANT: APPLIANCES FURNISHED SERVANT: DEFECTS 
IN: DUTY OF SERVANT. A servant in the use of appliances fur- 
nished him by the master is bound to take notice of those danger- 
ous defects, of which he has knowledge, and which are obvious to 
his senses, but he is not bound to investigate for himself a depart- 
ment of work with which he has nothing to do, and to set up his 
ges eam that of his master as to the safety of such appli- 
ances. ; 


: NEGLIGENCE: PLEADING. In an action by a servant against 
the master for negligence in furnishing improper appliances for 
the servant's use in his work, whereby he was injured, the petition 
need not aver either that plaintiff did not know, or could not have 
known, by the exercise of ordinary care, the dangerous and defec- 
tive construction of the appliance. Crane v. The Missouri Pacific 
Ry. Co., 588. 








i——: . Butinsuch action the petition must charge 
that the master either knew, or might have known, of the danger- 
ous and defective construction of the appliance. or it must contain 
an equivalent averment. Jb. 


: g . Anallegation that the defendant negli- 
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gently furnished an appliance which was defective and ~nsafe, 
an equivalent avermeut, and is sufficient. Jb, 


MISJOINDER, 


Or PaRTIES. Albers rv. Bedell, 183. 





MISTAKE, 
See Eguiry, 7, 
MORTGAGES AND DEEDS OF TRUST. 


MORTGAGE OF MERCHANDISE, WHEN VOID AS A MATTER OF LAW, 
Where it appears upon the face of a mortgage conveying goods and 
merchandise that the mortgageor is to remain in possession of the 

roperty, and to sell it in the usual course of business for his own 
ee such mortgage is void asa matter of law under Revised 
Statutes. section 2496, for the reason that the conveyance is for the 
use of the grantor, and it is then the duty of the court to pass on 
the legal effect of the mortgage and to declare it void. Bullene v 
Barrett, 185. 


——— : IMPEACHMENT OF BY INTRINSIC EVIDENCE. Where such facts 
as would render the deed void on its face appear by extrinsic evi- 
dence, the same legal effect follows. It is not necessary in such case 
that it be made further to appear that the intent of the parties to 
the conveyance was in fact to hinder and delay creditors. Jb, 


: INSTRUCTIONS. Where a mortgage valid on its face 
is sought to be impeached by extrinsic evidence, it is the duty of! 
the court to submit to the jury for its determination the question 
whether the impeaching facts are true, and to direct that if they 
are estabiished to their satisfaction they will find the conveyance te 
be vuid as to creditors. Jb. 





: FIXTURES. A mortgage of a stock of goods and store fix- 
tures. although void as to former creditors because the grantor was 
a to remain in possession and dispose of the merc handise 
r his own use, will not, for that reason, be invalid as to the fix- 
cuen. 


DEED OF TRUST, LIABILITY OF PURCHASER UNDER. Where roperty 
is purchased subject to a deed of trust, it will be chargeable in the 
purchaser's hands with the debt secured oy the trust deed, over and 
above his bid at the sale. Scheppelmann v. Feurth, 351. 


. MUNICIPAL CORPORATIONS. 


MUNICIPAL CORPORATION : STREETS: UNSAFE WALL. It is the duty 


of a city to keep its streets in a reasonably safe condition for perso 
traveling thereon, and this obligation extends to an unsafe w 
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standing hy the side of the street, after notice of such fact, Kiley 
wv. The City of Kansas, 103. 





: Where the person so injured by the falling 
wall was not using the street for any purpose, there can be no re 
covery from the city for the injury, Jb. 





: NUISANCE. A city is not liable for injuries resulting to.a 
sae from its failure to abate a nuisance existing on private 
pay. a -_ not created by its agents, although it had the power 


MUNICIPAL CORPORATION: STREET: CONSTITUTION. A city ordi- 
nance, passed in pursuance of a charter requiring the city to keep 
its streets in repair, is not unconstitutional because it directs the 
city engineer to make the repairs at the expense of the adjacent 
pre po Bag <a without notice to the latter. The Cityof Kansas 
v. Huling, 2 





. When sued on the special tax bill the > ean 
owner can have his day in court and make his defence, 


NEGLIGENCE: CITY : FALLING WALLS. A city is liable for injuries 
resulting from the walls of a house destroyed by fire having fallen, 
when their dangerous condition. by the exercise of ordinary care 
on its part, could have been discovered in time to have secured or 
taken them down. Grogan v. The Broadway Foundry Co., 321. 


CITY OF ST. LOUIS : CHARTER: PARTY. The fact that the city of St. 
Louis is liable in an action for damages for a nuisance does not make 
a lessor a necessary party defendant under the charter of the city. 
(2 R. 5., p. 1626, sec. 9). Jb. 


MUNICIPALITY : DANGEROUS BUILDING: ORDINANCE. Whenever it 
is discovered by the officers of acity that a structure exists on 
the side of its street in so unsafe a condition as to endanger the 
safety of persons using the stre:t, it becomes the duty of the city 
either to remove or secure it, and the city cannot relive itself of this 
duty by an ordinance providing that the mayor shall require the 
owner of the building to have the same secured or removed within 
a time fixed in the ordinance, and, on his failure to do so, that the 
city shall perform the duty. Jb. 





: GENERAL LAW. The act of the legislature of March 11, 1885 
(Acts 1885, p. 63), authorizing any city contaiming more than twent 
thousand, and less than two hundred and fifty thousand inhabi- 
tants, existing by virtue of special or local laws, to extend its limits, 
etc., is a general law. and is therefore not within the inhibitions of 
the constitution against the enactment of specie] or local laws for 
the regulation of citics and towns, Kelly v. Meeks, 396. 


: LAW AUTHORIZING CITIES TO EXTEND THEIR LIMITS. While 
such acts conferringon cities the power to extend their limits are 


VoL. 87—47 

















738 INDEX. 





11. 


13. 


14. 





constitutional and valid, yet the power so conterred must be rea- 
sonably and properly exercised. Jb. 


MUNICIPAL CORPORATION : DEFECTIVE BRIDGE. Where a city un- 
dertakes to build a bridge for public travel, it is bound to put and 
keep the same in a reasonably safe condition for such use. Jordan 
v. Vhe City of Hannibal, 6738. 


. The rule that a municipal corporation acts judi- 
cially in selecting a plan upon which a public improvement is to be 
constructed, and that no private action will lie for lack of judg- 
ment in that respect, has no application to an injury resulting from 
its negligent construction of a bridge. Jb. 








PERMITTING BRIDGE TO BE OUT OF REPAIR: NOTICE. In an 
action against a city for an injury resulting from having permitted 
its bridge to get out of repair, it must be snown to have had notice 
of the defective condition of the bridge, or that the same existed 
for such a length of time that the city, by the use of ordinary care, 
would have discovered the defect in time to have repaired it. Jb. 


CITY : STREETS. The streets of a city are held by it in trust for the 
public exclusively for street purposes. Glasgow v. The City of St. 


Louis, 678. ° 





: ——-— : ST. LOUIS CITY : CHARTER. The charter of the city 
of St. Louis held not to confer on the council the power to enact 
an ordinance, declaring that a part of one of its streets should be 
vacated for tw enty years, that the adjoining owners should have 
its use for that time, and providing that at the end of the twenty 
years the street should revert to the city for a public thorough- 
fare. 


MUNIMENTS OF TITLE. 
See DEEDs, 7. 
NEGLIGENCE. 


MASTER AND SERVANT: DEFECTIVE MACHINERY: NEGLIGENCE. 
Knowledge of the danger arising from defective machinery, as well 
as the existence of the defect, is necessary to bar a recovery by an 
employe suing a master for injuries resulting from the latter's 
negligence in furnishing him with such machinery. This rule, 
however, does not apply where the defect is so glaring and obvious 
that a simple knowledge of the defects would imply a knowledge 
of the dangers arising therefrom. Waldhier v. The Hannibal & 
St. Joseph Railway Co., 37. 


Plaintiff was a switchman in the service 
of the ‘defendant, a railway company, and was injured while at- 
tempting to make a coupling of cars, by reason of his foot being 
caught in a defective frog in the track. The frog was a solid cast- 
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ing with a steel point set in, and it had a steel plate on top, fast- 
en: d with three rivets. At the time of the accident the steel point 
was loose and the plate was broken at the middle rivet, so that it 
had worked around, outside and over the rail. The train was 
moving slowly, and the plaintiff, while walking along it, and at- 
tempting to make the coupling, struck his foot against the broken 
plate, causing him to stumble and his foot to slip in at the broken 
point of the frog, and was held in this po-ition until run over by 
the car. Plaintiff testified that he knew the point of the frog was 
and had been broken loose, and out of repair, for a week before the 
accident, but that he did not know the plate was broken until his 
foot struck it, and that he then, for the first time, saw its condition. 
Held, that the court dil not err in instructing the jury that, 
al hough the plaintiff may have known that the point of the frog 
was broken, yet such knowledge would not bar recovery on his 
part if he did not know that the plate was broken, and would 
not have been injured but for the broken plate, provided, a person 
of ordinary care and prudence would have worked about the frog 
with a broken point. J 0b. 


PROXIMATE CAUSE. The fact of the plate being out of repair, 
having caused the plaintiff tou stumble, the defective plate must be 
regarded as the proximate cause of the injury. Jb. 


DEFECTIVE MACHINERY: INSPECTION, WHEN NOT THE DUTY OF SER- 
VANT. While a servant must take notice of defects which he dis- 
covers, and of which he has information, and of such as are obvi- 
ous to the senses, yet the defect in the frog, being in a department of 
the work with which plaintiff had nothing to do, by way of inspec- 
tion or repair, it was not his duty to enter upon an inquiry as to 
the condition of the whole frog, although he may have known 
its puint was loose. Jb. 


MUNICIPAL CORPORATION : STREETS: UNSAFE WALL. It is the duty 
of a city to keep itsstree's ina reasonably safe condition for persons 
traveling thereon, and this obligation extends to an unsafe wall, 
standing by the sid- of the street, after notice of such fact. Kiley 
v. City of Kansas, 103, 





:———: ———. Wherethe person so injured by the failing 
wall was not using the street for any purpose, there can be no re- 
covery from the city for the injury. Jb. 


———: NUISANCE. A city is not liable for injuries resulting toa 
person from its failure to abate a nuisance existing on private 
property, and not created by its agents, although it had the power 
todoso. Jb. 


RAILROADS: NEGLIGENCE : ESCAPE OF FIRE: EVIDENCE. In an ac 
tion against a railr»ed comp inv for negligently suffering its right 
of way to become covered with dry grass, etc., and negligently per- 
mitting fire to escape from one of its passing locomotives, which 
fire was communicated to plaintiff's premises, and his property 
thereby destroyed, after plaintiff has offered evidence tending to 
support the allegations of the petition, it is permissible for the de- 
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fendant to offer testimony going to show that the engineer and, nre- 
man were competent and careful, and that the locomotive was. of a 
new and approved make, was supplied with a goo spark arrester, 
and had been properly inspected. Jatlon v. The St. Louis & San 
Francisco Ry. Co., 117. 


: : : Where there is no dispute as to 
the identity of the locomotive from which fire escaped and com- 
municated to plaintiff ‘s premises, it is competent to show that the 
same locomotive, on the same trip, and about the same time and 
place, set out other fires in its passage as raising an inference of 
some weight that there was something unsuitable in its construc- 
tion or management. Jb. 





- : DAMAGES BY FIRE: CONTRIBUTORY NEGLIGENCE. It is no de- 
fence to an action for damages against a railroad company for neg- 
ligently permitting fire to escape from its locomotive and destroy 
plaintiff ’s crops, that the natural growth of grass and stubble was 
allowed to remain on plaintiff ’s field, and especially is this so when 
there is no evidence going to show that this is out of the usual 
course of husbandry. Jb. 








: VICE-PRINCIPAL: NEGLIGENCE. In an action by a servang 
for damages occasioned by the incompetency and carelessness of a 
vice-principal, the master is liable whether le knew of such incom- 
petency and careles<ness or not, provided they were unknown to 
the person sv injured. McDermott v. The Hannibal & St. J. Ry. 
Co., 285. 


: ORDERS OF MASTER : CONTRIBUTORY NEGLIGENCE. A servant 
is not bound, under all circumstances and at all hazards, to obey 
the orders of his master. He cannot recover damages of the master 
for injuries received while obeying the latter's order, if he had time 
to deliberate, and volun'arily, and with knowledge of the peril, 

laced him-elf in a position in which he was more than likely to be 
injured. Jb. 





NEGLIGENCE. Whether one act of negligence is sufficient to estab- 
lish incompetency in a servant depends upon the character of the 
act. 


PRACTICE : INSTRUCTIONS. Where the petition alleges and the evi- 
dence shows several acts of negligence as grounds of recovery 
plaintiff's right to recover should not be confined by instruction to 
one ground alone. Jb, 


NEGLIGENCE OF FELLOW SERVANT. A servant cannot recover for an 
injury occasioned by the incompetency, recklessness and careless- 
ness of a fellow servant, where he had knowledge of the same be- 
fore the injurv, and notwithstanding such knowledge and without 
objection continued in the master’s service. Jb, 


16. MASTER AND SE?VANT: NEGLIGENCE OF VICE-PRINCIPAL: KNOW- 
LEDGE OF SERVANT. A servant who takes employment to work 
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under one who stands in the relation of vice-principal to tne mas- 
ter, knowing that such vice-principal is incompetent and negligent 
in regard to his duty respecting the particular work the servant 
has undertaken to de, and continues in the service without objec- 
tion, cannot recover of the master for injuries sustained in 
consequence of the incompetency and negligence of such vice- 
principal. Jb. 

#7, NEGLIGENCE : CONCURRENT ACCIDENT. Where an unforeseen event, 
concurrent in point of time with an act of negligence, co-operates 
' -with the latter to produce an injury, it will not excuse the negli- 

gence. Ib. 


48. PLEADING: PETITION. An action for the negligence of a fellow 
‘  gervant should not be blended in the same count with one for, the 
negligence of a vice-principal. Jb, 


19. DEATH!OF PERSON FROM NEGLIGENCE : ASSESSMENT OF DAMAGES. On 
’ the trial of an action for the death of plaintiff’s son, by reason of 
defendant’s negligence, the jury can find the amount of the dam- 
ages from the proof of the age of deceased and the circumstances and 
condition in life of plaintiff. Grogan v. The Broadway Foundry 
Company, 321. : 


20. NEGLIGENCE . CITY: FALLING WALLS. A city is liable for injyries 
resulting from the walls of a house destroyed by fire having fallen 
when their dangerous condition, by the exercise of ordinary care 
on its part, could have been discovered in time to have secured or 
taken them down. Jb. 


’ 


$1. RATLROAD:: NEGLIGENCE : DUTY OF CONDUCTOR TO TRANSPORT PRIS- 
ONER. Where one assuming to act ax an oflicer, represents himself 
as such to the conductor of a railroad train, and offers to put upon 
the train as a passenger a person whom he claims to have arrested 
for crime, the conductor is not required to inquire into the cause 
of the arrest and the authority of the officer, but is justified in 
taking such prisoner in good faith upon the train.and is guilty of no 
wrongful act in so receiving and transporting him. Jacksonv. The 
St, Louis, Iron Mountain & Southern Ry. Co., 422. ‘ 


9. ———: DEFECTIVE TRACK: ENGINEER. An engineer of a railroad; 
which is in general use, although having knowledge that the rails 
of the track were old, light and well worn, is not bound to pursue 
the inquiry and to determine for himself, and at his own peril, 

~- ‘whether the road is or is not fit for use. Devlin v. The Wabash, St. 
Louis & Pacifie Ry. Co.,545. 


: : . The engineer was not bound to quit the 
service, nor did he assume all risks from want of repair, unless the 
track was so far out of repair. to his knowledge, that it would be 
necessarily dangerous to the mind of a prudent person to run an 
engine over it. Jb. , 





—-—: -———, Arailroad is not bound to furnish in such case @ 
pA ° ~o@ 
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safe track, its duty in that respect being to use all reasonable care 
and owe in placing and keeping it in good order and condi- 
tion. 


MASTER AND SERVANT : NEGLIGENCE: PLEADING. In an action by 
a servant against the master for negligence in furnishing i improper 
appliances for the servant's use in his work, whereby he was in- 
jured, the petition need not aver either that plaintiff did not know, 
or could not have known, by tle exercise of ordinary care, the dan. 
erous and defective construction of the appliance. Crane v. The 
issouri Pacific Railway Co., 588. 





$ . But in such action the petition must 
charge ‘that the master either knew, or might have known, of the 
dangerous and defective construction of tiie appliance, or it must 
contain an equivalent averment. 





———. An allegation that the defendant negli- 
gently tuubhed an appliance which was defective and unsafe, is 
an equivalent averment, and is sufficient. Jb. 


. MUNICIPAL CORPORATION : DEFECTIVE BRIDGE. Where a city un- 


dertakes.to build a bridge for public travel, it is bound to put and 
~_ the same in a reasonably safe condition for such use. Jordan 
he City of Hannibal, 673. 


———:-——-—. The rule that a municipal corporation acts judi- 
cially in selecting a plan upon which a public improvement is to be 
constructed, and that no private action will lie for lack of judg- 
ment in that respect, has no —_ ation a an injury resulting 
from its negligent construction of a bridge. 





: PERMITTING BRIDGE TO BE OUT OF REPAIR: NOTICE. In an 
action against a city for an injury resulting from having permitted 
its bridge to get out of repair, it must be shown to have had notice 
of the defective condition of the bridge, or that the same existed 
for such a length of time that the city, by the use of ordinary care, 
would have discovered the defect in time to have repaired it. Jb. 


BRIDGE, DRIVING ON IN TROT. Driving a horse in a trot upon @ 
bridge held, in this case, not to be contributory negligence. Jb. 


NEGLIGENCE: FURNISHING SERVANT WITH DANGEROUS APPLIANUB, 


Crane v. The Missouri Pacific Railway Co., 588. 
NEW TRIAL. 


———: NEWTRIAL: AFFIDAVIT. The affidavit of an applicant for 
new trial must allege that the verdict is unjust and that the appli- 
cant has merits. Culbertson v. Hill, 553. 





The information as to the evidence upon 
which | a new trial j is asked must come directly from the affidavit of 
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the witnesses to whom the applicant for a new trial refers, or good 
cause must be shown for failure to so furnish it. Jb. 





: . Newly discovered evidence which is merely cumu- 
lative, or which is not a material to probably change the 
result if a new trial were granted, will not warrant the granting of 
the same. 





: NEW TRIAL: NEWLY DISCOVERED EVIDENCE. Newly discov- 
ered evidence which is cumulative in its character affords no ground 
for a new trial. The State v. Griffin, 608. 


CRIMINAL PRACTICE: PREJUDICE OF JUROR : NEW TRIAL. It is a good 
ground for a new trial when a juror, on his voir dire examination, 
has stated that he has neither formed nor expressed an opinion as 
to the guilt or innocence of the accused, it comes to the knowledge 
of the latter, after verdict, that such juror had prejudged the case, 
and that fact is made to appear to the satisfaction of the court. 
T he State v. Gonce, 627. 


———: NEW TRIAL: NEWLY DISCOVERED EVIDENCE. Testimony, 
merely cumulative or the effect of which is only to discredit or im- 

‘h a former witness, is unavailing in a motion for a new trial 
= the ground of newly discovered evidence. The State v. Rockett, 


NOTICE. 


Notice. A lis pendens notice filed under Revised Statutes, section 
$217, is notice only of the result of the suit. Gordon v. Ritenour, 
54. 


MUNIMENTS OF TITLE: NOTICE. The law imputes to a purchaser of 
land a knowledge of all facts relating to it appearing at the time 
of his purchase upon the muniments of title, which it was neces- 
sary for him to examine in order to ascertain the sufficiency of 
such title. Mason v. Black, 329. 


: RECITALS: NOTICE. One who purchases land and takes the 
same under a chain of title containing a quit-claim deed of record, 
in which the grantor therein recites that ‘‘ it is intended to convey 
by these presents all title of which I am vested at this day, and 
not to invalidate any sale heretofore made, if any exists,” is put on 
inquiry by such recital as to the sufficiency of the quit-claim deed 
to pass the title tothe land. Ib. 








: : . Such quit-claim deed, it being of record, 
constructively notified all persons that the grantor therein was only 
conveying such title to the land as he had when he made the deed, 
and that, in his opinion, he had previously conveved all his title. 
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NOTORIETY. 


See EVIDENC E, 56. 
NUISANCE. 


: NUISANCE. A city is not liable for injuries resulting tua 
person from its failure to abate a nuisance existing on private 





groperty, and not crea‘ed by its agents, although it had the power 
0 80. 


Kiley v. The City of Kansas, 103. 


NUISANCE: LEASED PREMISES. A lessor is not liable for a nuisance 
created or maintained on the premises by the tenant. Grogan v. 
The Broadway Foundry Compuny, 321. 


Crry OF ST. LOUIS: CHARTER: PARTY. The fact that the city of St. 
Louis is liable in an action for damages for the nuisance dows not 
make such a lessor a necessary party defendant under the charter 
of the city. (R.S., p. 1626, sec. 9). . 


: 


NUISANCE. One is liable for injuries resulting from a nuisance con- 
tinued after he came into the pos-ession of the premises, though 
such nuisance was not created by him. Jb. 


OFFICES AND OFFICERS. 


CONSTITUTIONAL LAW: INCREASE OF SALARY DURING TERM: TERM 
OF OFFICE. The salary of the assessor and collector of water rates 


- of the city of St. Louis, whose term of office is for ‘‘four years and 


until his successor shall have been duly appointed and qualified,” 
cannot be increased during the term for which he was appointed. 
And the time he holds over the designated period of four years i 
as much a part of the term of his office as that which precedes the 
date at which the new appointment should be made, and no increase 
of salary made during his term can be allowed him for such-time 
‘so held over. Const. 1875, art. 14, sec. 8; Scheme and Charter, R. 
S., p. 1587, par. 8, p. 1627, sec. 17. The State ex rel. Stevenson v. 
Smith, 158. . 


PROCESS: SHERIFF, DUTY OF IN SERVICE OF SUMMONS. A sheriff is 
required to make a reasonable effort, in good faith, to serve a writ 
of summons, and must act honestly and diligently, having due re- 
gard to his duties to all litigants and tothe public. The extent of 
inquiry to be made by him depends upon the circumstances of each 
case. The State ex rel. Kearney v. Finn, 310. 


: . The return of non est toa writ of summons by an 
officer includes the assertion that he has made honest and diligent 





_ effort to find the defendants, as the law requires. Jb. 


: LIABILITY OF OFFICER FOR FALSE RETURN: DAMAGES. The 
fact that an order of publication intervened, in the regular course 
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of practice in court, between a false return of non est to a sum- 
mons by an officer and judgment by default, will not have the 
effect of shielding the officer from liability for the false return, and 


’ the loss suffered by the defendant, in consequence of an execution 


sale of his property under the-judgment by default, is a proper 
element of damages in an action by him against the sheriff fora 
false return. Jb. 


: OFFICER: ARREST. A peace officer has a right to arresy 
without warrant for a misdemeanor where the arrest is made 
flagrante delicto, and he is possessed of the same powers in making 
such arrest, and is authorized to employ the same force, and to re- 
sort, where necessary, to the same extreme measures in overcomin 
resistance, as in case of a felony. Per Sherwood and Black, JJ. 
The State v. McNally, 644. 








: : If an officer, in making an arrest fora 
misdemeanor, is resisted, he may apply force to accomplish the ar- 
rest, and if it become necessary:to kill the offenderto.save his own 


-life or person from great bodily harm, he may doso, Per Henry, 


C. J., and Norton and Ray, JJ. Jb. 
PARTIES. 


DEED OF TRUST: PARTITION: PARTIES. Semble that a trustee and 
cestui a” trust in a deed of trust given on land to secure the pay- 
ment of a debt, are proper parties in a suit for the partition of the 
premises. Yates v. Johnson, 213. 


HUSBAND AND WIFE: PARTIES: ESTOPPEL: WITNESS. Where a wife 
- assists her husband in the conduct of a newspaper,and they,as 


ners, have mutual dealings with a third party, she is, prima facie, 
at least, entitled to be joined with the husband in a suit against 
such party for a debt due the paper, and where, in such suit, defer- 
dant receives the benefit of an off-set as against both husband and 
wife, he will be estopped to complain as to misjoinder of parties ; 
and the wife, having a substantial interest in the controversy, is 
~ompetent to testify in the cause. Dunifer v. Jecko, 282, 


PARTITION. 


DEED OF TRUST: PARTITION: PARTIES. Semble that a trustee and 
cestui que trust in a deed of trust given on land to secure the pay- 
ment of a debt are proper parties in a suit for the partition of the 
premises. Yates v. Johnson, 213. 


PARTITION: COSTS. The proceeds of the sale of one tract of land, 
so!d for the purposes of partition, cannot be applied in payment of. 
fees or costs accrued in proceedings for partition of another tract 
of land. The Liberty Savings Association v. The Commercial 
Savings Bank, 225. 


PARTITION: JUDGMENT: ESTOPPEL. A judgment in partition estab- 


~ “lishés the title to the land which is the subject of the partition suit 
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and in an action of ejectment upon an adverse possession or an ad- 
verse title, existing at the date of the partition, it is final and con. 
clusive upon all parties to the record. Holladay v. Langford, 577, 









































: $ A party to a partition suit cannot recover 
the partition premises upon a title acquired by him during the pen- 
dency of the partition proceeding and prior to the final decree 
therein. Jb. 


PERJURY. 


1, PLEADING, CRIMINAL: PERJURY: INDICTMENT. An indictment for 
perjury which names and particularizes the cause in which the al- 
eged perjury was committed, and the court in which the cause 
was tried, avers the materiality of che issue so that the court can. 
determine it : avers that the oath was administered by one having 
competent authority, sets out the facts alleged to have been sworn 
to, negatives their truth, and properly assigns perjury upon them, 
is sufficient under Revised Statutes, section 1424. The State ». 
Huckeby, 414. 


2. THE INDICTMENT for perjury in this case examined and held suffi- 
cient. Ib. 


PERSONAL PROPERTY. 


1. PERSONAL PROPERTY: SALE: WEIGHING, ETC. Where personal 
property is actually sold and delivered, the matter of measuring, 
weighing; or counting, will not be regarded as part of the contract 
of sale, Dut will be considered as referred to adjustment on the 
final settlement of the account. McMillan v. Schweitzer, 402. 


2. EvipENce. It is better forthe witnesses, where the possession of 
personal property is controverted, to state the facts bearing on such 
question, but where they state ys that one party was in pos- 
session, and no effort is made by the other party, by cross-exami- 
nation, or otherwise, to have the particular facts relating to each 
possession detailed, the judgment will not be reversed because of 
the admission of the evidence in the objectionable form. Jb. 





PLAT. 
See LAND AND LAND TITLEs, 22, 24. 


PLEADING. 





: PLEADING: PRACTICE. A petition in a cause which does 
not ask for judgment against defendant as a stockholder, but 
only for an order for execution against him on the basis of a judg- 
ment already obtained against his corporation in another court, 
can only be treated as a motion for an order for an execution un- 
der Revised Statutes, section 736, and must fail because not filed 














10. 
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in the court where the judgment was obtained. Paxon v. Tal- 
mage, 13. 


PLEADING: PRACTICE : DEMURRER. A motion to strike out portions 
of the answer is properly treated as a demurrer, and as such re- 
lating back to the petition and questioning its sufficiency, for any 
substantial error or detect which would render a verdict nugatory 
if founded upon it, Jb. 


SLANDER : PLEADING: ANSWER. To state a complete defence to the 
speaking of slanderous words, which of themselves amount to a 
charge of larceny, it must appear upon the face of the answer that 
they were accompanied by a statement of facts showing that no 
larceny was committed. Trimble v. Foster, 49. 


———: PLEADING: PRACTICE. Under the statute (Revised Statutes, 
section 3553), mitigating circumstances may be pleaded in an ac- 
tion for slander, and are admissible in evidence to reduce the 
amount of damages, put not to defeat the action. Id. 


ANSWER, ADMISSIQNS IN. The answer, in'this case, held to admit 
that: the building was burned, as charged in the petition, and also 
that the agents who approved of the assignment of the policy, 
were defendant’s regular agents, and that their signatures, evi- 
dencing such consent, were genuine. Breckinridge v. The Ameri- 
can Central Insurance Co,, 62. 


PLEADING: PETITION. Where plaintiff sues for damages for the 
destruction by fire of wheat and oats unthreshed and in the stack, 
and corn upon the stalk, the petition covers not only the grain, but 
the straw and stalks. Patton v. The St. Louis & San Francisco 
Railway Co., 117. 


THE PETITION IN THIS CASE, held, not to be in the nature of a pro- 
ceeding to charge the separate property of a married woman with 
a debt contracted by her. but rather to be one to charge the prup- 
erty of the husband with his own debt. Albers v. Bcdvill, 13. 


RAILROADS: KILLING STOCK: DOUBLE DAMAGES: STATEMENT. A 
statement against a railroad company, under Revised Statutes, sec- 
tion 809, for double damages for killing a cow, which does not 
allege that she got upon the track at a point where the company 
was by law required to erect and maintain fences, is insufficient. 
Manz v. The St. Louis, Iron Mountain & Southern Railway Com- 
pany, 278. 


: : : The statement is defective where 
it does not allege that the animal got on the track where the same 
‘passes through, along or adjoining enclosed or cultivated fields or 
unenclosed lands,” or that the killing took place at any such 
point. Jb. 





PLEADING: PETITION. An action for the negligence of a fellow 
servant should not be blended in the same count with one for the 
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11. 


12. 


13. 


14. 


15. 


16. 


ree tat of a vice-principal. McDermott v. The Hannibal & St. 
Railway Co,, 285. 


PLEADING, AMENDMENT OF. The refusal of the trial court in this 

case, to permit plaintiff, before final judgment, to amend his peti- 

= ~" to conform it to the proofs, held to be error. Carr v. 
083, 





. The code in relation to amendment of tien 
is liberal, and the courts in relation to the same should at least be 
as liberal as the statute. Jb. 


PLEADING. A plaintiff need only allege in his petition what he is 
bound to re to make out his prima facie case. Crane v. The 
Missouri Pacific Railway Co., 5388. 


MASTER AND SERVANT: NEGLIGENCE: PLEADING. »In.an, action by a 
servant against the master for negligence in furnishing improper 
appliances for the servant's use in his work, whereby he was injured, 
the petition need not aver either that plaintiff did not know, or could 
not have known, by the exercise or ordinary care, the dangerous 
and defective construction of the appliance. Jb. 


. But insuch action the petition must charge 
that the meater either knew. or might have known, of the danger- 
ous and defective construction of the appliance, or it must contain 
an equivalent averment. Ib. 





. An allegation that the defendant negil- 
ati pureideel an appliance which was defective and unsafe, is 
an equivalent averment, and is sufficient. Jb, 





PLEADING, CRIMINAL. 


PLEADING, CRIMINAL: INDICTMENT: MANSLAUGHTER UNDER REVISED 
STATUTES, SECTION 1238. An indictment for manslaughter, under 
Revised Statutes, section 1248, must charge that the killing was 
done without a design to effect death, and while the doer of the act 
was engaged in the perpetration or attempt to perpetrate a crime 
not amounting to a felony, and it is not sufficient that these thin 
may be inferred from the allegations made. Per Sherwood, 

T he State v. Emerich, 110. ‘ 


: FELONY. In an indictment for a felony causing 
death, it is not sufficient to allege that the assault was feloniously 
made, and that the instrument used was feloniously used, but it 
must be charged that the act itself, which caused the death, was 
feloniously done. PerSherwood, J. Jd. 





: : STATUTE. An indictment based upon a statute 
mst contain all the forms of expression and desc — words 
which will bring the defendant precisely within the detinition of 





the statute. But where: descriptive words are not used in. the 
_ statute in definihg the crime, it will be sufficient to use words of 
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equivalens :mport in the indictment, making the charge certain to 
a certain extent. Per Sherwood, J. Ib. 


: : MANSLAUGHTER : REVISED STATUTES, SECTION 1241. 
An indictment for manslaughter under Revised Statutes, section 
1241, which does not contain the words *‘ pregnant with «a quick 
child,” is fatally defective. Per Sherwood, y Id. 





INDICTMENT : BURGLARY AND LARCENY: FELONIOUSLY. An indict- 
ment which charges that defendant “ feloniously and burgleri- 
ously, * * * did break into the storeroom * * * with In- 
tent the goods * * * then and there being, then and there 
feloniously and burglariously to steal * * * and did then and 
there burglariously steal, take‘and carry away,” etc., sufficiently 
charges the felonious intent. The State v. McGraw, 161. 


PLEADING, CRIMINAL: PERJURY: INDICTMENT. An indictment for 
rjury which names and particularizes the cause in which the al- 
eged perjury was committed, and the court in which the cause 
was tried. avers the materiality of the issue so that the court cau 
determine it ; avers that. the oath was administered by one having 
competent authority. sets out the facts alleged to have been sworn 
to, negatives their truth, and properly assigns perjury upon them, 
is sufficient under Revised Statutes, section 1424. The State v, 
Huckeby, 414. 


THE INDICTMENT for perjury in this case examined and held suffi 
cient. ~~ 


POSSESSION, 


EVIDENCE : POSSESSION. The possession of a check is prima facie 
evidence of its ownership by the holder. Priest v. Way, 16. 


: : POSSESSION. The possession of plaintiff is insuffi- 
cient to maintain suit to quiet title to lan 1, where it is merely noni- 
inal and obtained by an act of trespass. for the sole purpose of 
instituting the proceeding, so as to shift the burden of establishing 
the title on the defendant. Dyer. v. Baumeister, 134. 





TENANTS IN COMMON: POSSESSION. The entry upon and possession 
of land by one tenant in common will not be esteemed prima facie 
adverse to his co-tenants, but will be held to be in support of the 
common title, an1 his p»ssession and seisin is the possession and 
seisin of the others. To be adverse to his co-tenants his possession 
must be public and totally irreconeilable with the co-tenancy of an- 
other. long v. McDow, 197. 


EJECTMENT : PRIOR POSSESSION : TRESPASS. In actions of ejectment 
recovery on prior possession is generally limited to cases where the 
defendant is a mere intruder or trespasser. and does not extend to 
ca-es where he is in possession under color and claim of title, Prior 
v. Scott, 303, 
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5. ¢ : PRESUMPTION. Where the prior possessor has been 
turned out by an opposing claimant in judicial proceedings, all 
presumptions in the former's favor, growing out of said prior pos- 
session, if not terminated, are, at least, shifted in favor of his suc- 
cessful opponent. Jb. 





: CONSTRUCTIVE POSSESSION. Possession is constructive when 
the property is in the custody and occupancy of no one, but right- 
fully belongs to the plaintiff ; in which case the title draws to it the 
possession. Brown v. Hartzell, 564. 








: EQUITABLE TITLE. One having the equitable title and prioa 
possession of land may maintain trespass. Jd. 





: POSSESSION UNDER CONTRACT OF PURCHASE. Where one is 
in possession of land under a contract of purchase from another, 
the latter cannot maintain trespass against the former. Id, 


See LAND AND LAND TITLEs, 28. 
POWERS. 


Powers. A naked power to sell and convey property does not include 
the power to mortgage it. Price v. Courtney, 387. 


PRACTICE, CIVIL, 


: PLEADING: PRACTICE. A petitionina cause which does not 
ask for judgment against defendant as a stockholder, but only for 
an order for execution against him on the basis of a judgment 
already obtained against his corpuration in another court, can only 
be treated as a motion for an order for an execution under Revised 
Statutes, section 736. and must fail because not filed in the court 
where the judgment was obtained. Paxon v. Talmage, 13. 





2. PLEADING: PRACTICE: DEMURRER. A motion to strike out portions 
of the answer is properly treated as a demurrer, and as such re- 
lating back to the petition and questioning its sufficiency for any 
substantial error or defect which would render a verdict nugatory 
if founded upon it. Id. 


8. PERSONAL INJURY: MEASURE OF DAMAGES. In actions for personal 
injuries the amount of damages must be left largely to the reason- 
able discretion of the jury. It, however, is not at liberty to give 
rd = it pleases. Waldhier v. The Hann. & St. Joseph Ry. 

0., 04 


4 : . The judgment in this case affirmed, subject toa 
remittitur, which fixed the sum recovered at twenty thousand dol- 
lars, it appearing from the evidence that plaintiff, when injured, 
was able to earn a livelihood, at least, an that he lost the lower 





extremities of both his legs in the prime of life. Id. 
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: PLEADING: PRACTICE. Under the statute (Revised Statutes, 
section 3553), mitigating circumstances may be pleaded in an action 
for slander and are admissible in evidence to reduce the amount 
of damages but_not to defeat the action. Trimble v. Foster, 49. 





: PRACTICE : EVIDENCE. Evidence of defendant's condition 
and circumstances in life is admissible in an action for slander. Jd. 





INSTRUCTIONS. A cause will not be reversed by reason of erroneous 
instructions, which could not have prejudiced the appellant. 
Breckinridge v. The American Central Insurance Co., 62. 


—-——: PRACTICE: ASSIGNEE. The plaintiff is entitled to recover on 
an insurance policy, where it appears that he is the legal assignee 
of the policy, and is the equitable owner of the interest of the in- 
sured in the land on which the insured house was situated. Jb. 


EVIDENCE. The defendant, in an action against it on a policy of 
insurance for the destruction of a house by tire, cannot complain of 
the rejection of testimony, eyen conceding it to have been compe- 
tent, that the house was in bad repute. and had the reputation of 
being a bawdy house. where such evidence was offered only as af- 
fecting the value of the house, and the defendant’s own evidence 
shows that its value was greater than that found by the jury. Jb, 


INsTRUCTION. An instruction should not be given which singles 
out one statement in evidence and directs a verdict on the truth of 
such statement in disregard of the other evidence. Spohn v. The 
Missouri Pacific Railway Uo., 74. 


TAX DEED: PRACTICE. The defendant in this case held to be ina 
positi n to attack a tax deed under a statute of Illinois which pro- 
vides that no person shall be permitted to question such deed, unless 
he first shows that he or the person under whom he claims had title 
to the land at the time of the tax sale. Cobb v. The Griffith & 
Adams Sand, Gravel and Transportation Co., 90. 


. Evipence. Evidence as to the validity of a tax deed may be ad- 


mitted subject to its legal effect being controlled by proper instruc- 
tions. 


. QUESTION OF LAW AND FACT. When the statutes of a sister state 


are read in evidence it is tor the jury to find the facts, and for the 
court to determine and apply the law arising thereon. Jb. 


EVIDENCE : DEPOSITION : FORM OF QUESTION : OBJECTION : PRACTICE, 
Objection cannot be made on the trial to the reading of a deposi- 
tion, merely because the questions are leading. when no such objec- 
tion was made at the time of taking the deposition, where the 
evidence itself is competent. The competency and relevancy men- 
tioned in Revised Statutes, section 2159, relate only to the substance 
of the evidence, and not to the form of the questions, Patton v. 
The St. Louis & San Francisco Railway Co., 117. 


SS 


SF Se ae 
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15. 


16. 


17. 


18. 


19. 


21. 


23. 


SUIT TO QUIET TITLE: STATUTE: EVIDENCE. In an action under Re- 
vised Statutes, sections 3562 and 3563, to quiet title to land, evidence 
offered by the plaintiff that he is the owner in fee is properly ex- 
cluded, It is sufficient for him to show that he is in the actual pos- 
session of the property, claiming either an estate of freehold, or an 
unexpired term of not less than ten years. Dyer v. Baumeister, 
184. 


: POSSESSION. The ssion of plaintiff is insuff- 





cient to maintain suit to quiet title to land, where it is merely nominal 
and obtained by an act of trespass, for the sole purpose of institut 
ing the proceeding, so as to shift the burden of establishing the 
title on the defendant. Id. ’ 





The statutory proceeding to quiet title was not intended as 
a substitute for the action of ejectment. Jb. 


: EVIDENCE: REPUTATION. It is error to allow a witness te 
testify as to one’s general reputation, without first laying the proper 
foundation by showing that the witness is acquainted with such 
reputation. The State v. Brady, 142. 





AGENCY: QUESTION OF FACT. Whether one was the agent of one 
person or another in a transaction, held, properly submitted to the 
jury. Schlesinger v. The Texas & St. Louis Ry. Co., 146. 


. PRACTICE : MISJOINDER OF PARTIES. The improper joinder of a de 


fendant in an attachment suit is no ground for dissolving the at 
tachment. Albers v. Bedell, 183. 


: PRACTICE: INSTRUCTIONS. Where a mortgage valid on its 
fave is sought to be impeached by extrin-ic evidence, it is the duty 
of the court to submit to the jury for its determination the question 
whether the impeaching facts are true, and to direct that if they 
are established to their satisfaction they will find the conveyance 
to be void as to creditors. Bullene v. Barrett, 185. 





ORDER OF PUBLICATION : DESCRIPTION OF PROPERTY : PRACTICE. AR 
order of publication directed to non-tesi.jent parties in an action 
to enforce the state’s lien for taxes upon real property need not 
describe the property. This is only required in suits for partition. 
R. S., sec. 3494. Goldsworthy v. Thompson, 233. ; 


ESTOPPEL: ACTION FOR RESTITUTION OF PROCEEDS OF SALE UNDEB 
JUDGMENT AFTERWARDS REVERSED. A plaintiff in an execution, 
when sued by the defendant therein for the restitution of the pro- 
ceeds of the execution sale. because of the subsequent reversal of 
the judgment in the Supreme Court, will be estopped to claim in 
bar of such restitution that the defendant in the execution before 
sale thereunder conveyed the premises to a third person. Grifith 
v. Randolph, 260. 


Nor will it be a good defence for the defendans 





in the restitution suit, that the first case, which was to enforca 
vemdor’s lien, is pending on a second appeal to the Supreme 














31. 
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and that the plaintiff in the restitution suit is insolvent, and the 
defendant therein is, therefore, entitled to retain the proceeds of 
the execution sale until the second appeal in the original suit is 
determined, it appearing that such insolvency, if « fact, was caused 
by the act of the defendant in the restitution suit, in selling the 
property of the plaintiff therein under a judgment afterwards de- 
cided by the Supreme Court to be erroneous, Id, 


PRACTICE : ADMISSION : BURDEN OF PROOF. In an action upon an 
assigned account, a general denial will impose upon the plaintiff 
the burden of proving both the account and the assignment, but 
both are admitted by a special defence. Bond v. Long, 266. 


EJECTMENT : BOUNDARIES: PRACTICE. What are the boundaries of 
land conveyed by deed is a question of law ; where the boundaries 
are is a question of fact. he City of St. Louis v. Meyer, 276. 





: PRACTICE. Itis error to instruct’a jury to disregard sur- 
veys, pr perly in evidence, in determining the position of boundary 
lines mentioned in the deed in suit. Id. 





: PRACTICE. The circuit court may entertain a motion to 
vacate a judgment in a street opening proceeding, filed more than 
four vears after the judgment, and may sustain the motion at the 
subsequent term, Id, 


PRACTICE: ALLEGATA AND PROBATA: CONSTRUCTION: PENALTY: 
STATUTE. Section 809, Revised Statutes, is a penal statute, and in 
proceedings under statutes exacting a penalty greater strictness of 
coustruction, both as to the allegations and the proof, is required 
than in ordinary cases. Manz v. The St. Louis, fron Mountain & 
Southern. Ry. Co., 278. 





: STATEMENT: AMENDMENT. A statement before a justice of 
the peace, under Revised Statutes, section 809. which is held insufti- 
cient by the Supreme Court, upon the cause being remanded to the 
circuit court, may be there amended, if warranted by the facts. Jd. 


PRACTICE : INSTRUCTIONS. Where the petition alleges and the evi- 
dence shows several acts of negligence as grounds of recovery plain- 
tiff’s right to recover should not be confined by instruction to one 
ground alone. MeDermott v. The Hannibal & St. Joseph Ry. Co., 


285. 


PRACTICE : SUING OUT WRIT OF ERROR. The suing out of one writ 
of error, and a dismissal of the same, does not preclude suing out 
another and giving the proper notice, The State ex rel. Kearney 
v. Finn, 310, 


FRAUD: PRACTICE: PRESUMPTION. Where a petition charges fraud, 
but the deciee of the court is silent on that issue, it will be pre- 


VoL, 87—48 
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37. 


39. 


40. 


41. 


sumed that the trial court did not think the charge sustained by the 
evidence. Scheppelman v. Feurth, 351. 


ALLEGATIONS : PROOF: VARIANCE. No recovery can be had upon a 
petition declaring upon a contract to furnish certain specified arti- 
cles fora given sum, where the evidence shows the furnishing of 
other and different articles than those specified in the contract, 
Feurth v. Anderson, 354. 


PRACTICE : EVIDENCE. In an action upon a contract to make satis- 
factory repairs upon a certain reaper for the harvest of 1882, evi- 
dence that the defendant used such a reaper in the harvest of 1881, 
and expressed himself satisfied with it, is inadmissible. Id. 


EVIDENCE : PRACTICE, It is better for the witnesses, where the pos- 
session of personal property is controverted, to state the facts bear- 
ing on such question, but where they state simply that one party 
was in possession, and no effort is made by the other party, by 
cross-examination or otherwise, to have the particular facts relating 
to such possession detailed, the judgment will not be reversed be- 
cause of the admission of the evidence in the objectionable form. 
MeMillan v. Schweitzer, 402. 


PRACTICE: INSTRUCTION. An instruction, although it asserts a 
correct principle of law, is improperly given when there is no evi. 
dence upon which to base it. T he State v. Chambers, 406. 


. LANDLORD AND TENANT: LIEN: REMOVAL OF CROP BY TENANT: 


PRACTICE. Under the statute (R.S.. sec. 3083) the landlord has a 
lien upon the whole crop grown on the demised premises, but the 
tenant is not prohibited from removing any portionof it, but he 
shall not remove or dispose of it so as toendanger or hinder the 
landlord's collection of the rent (R.S., sec. 3091); and this isa 
question for the jury, but is not to be determined with reference 
to any property the tenant may have elsewhere. Haseltine v. 
Ausherman, 410. 


PLEADING, AMENDMENT OF : PRACTICE. The refusal ofthe trial court 
in this case, to permit plaintiff, before final judgment, to amend 
his petition in order to conform it to the proofs, held to be error. 
Carr v. Moss, 447. 





: . The code in relation to amendment of pleadings 
is liberal, and the courts in relation tothe same should at least 
be as liberal asthe statute. Id. 


PROVINCE OF COURT AND JURY: EVIDENCE. Whether there is any 
evidence ina case. or what its legal effect may be, is to be deter- 
mined by the court. If there is no evidence to support an issue, it 
is the duty of the court to so instruct the jury, but if there is any 
evidence to support the issue. it must go to the jury, who are the 
exclusive judges of its weight and sufficiency, however slight it 
may be, and whether it be direct or inferential. Charles v. Patch, 
450. 
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EJECTMENT : COMMON GRANTOR, In ejectment, where both parties 
claim under a common source of title, the plaintiff need not show 
that the title of the common grantor is the legal title. Id. 


. QUESTION FOR JURY. Under the evidence in this case, held, that 


the question whether or not a will was made under undue influ- 
ence should have been submitted to the jury. Bush v. Bush, 480. 


PRACTICE : EJECTMENT : JUDGMENT. A judgment in ejectment is 
no bar to a second action between the same parties for the same 
property, whether the titles and defences in both cases be the same 
or not. Ekey v. Inge, 493. 


. ——— : FINDING OF JURY. Where there is sufficient evidence to 


go to the jury, and proper instructions are given, their finding is 
conclusive. Culbertson v. Hill, 558. 


———: EVIDENCE: THREATS. Evidence of threats, general or 
special, or verbad indications of a similar nature, of the intended 
commission of a wrongful or criminal act, is admissible i in both 
civil and criminal cases. Id. 





: VERDICT. A verdict may be based upon circum- 
fantiel evidence alone, Id. 





: NEW TRIAL : AFFIDAVIT. The affidavit of an applicant for 
new trial must allege that the verdict is unjust and that the appli- 
cant has merits. Jd. 





: : The information, as to the evidence u 
which a new trial is asked, must come directly from the affidavit of 
the witnesses to whom the applicant for a new trial refers, or good 
cause must be shown for failure to so furnish it. Id. 








. Newly discovered evidence which is merely cumu- 
aie or which is not sufficiently material to probably change the 
result, if a new trial were granted‘ will not warrant the granting 
of the same. Id. 


——— : ——— : QUESTION OF FACT. Whether one who claims land 
adversely under color of title entered and occ upied the same in 
good faith, relying on the color of title as being the legal one, is a 
question of fact tor the jury. Gaines v. Saunders, 557. 


PRACTICE: EVIDENCE. It is error to admit incompetent testimony 
which has a tendency to corroborate a party in an immaterial and 
unimportant pa ticular and to draw away the minds of the jurors 
from the point in issue. Ritter v. The First National Bank of 
Sprinjield, 574. 





; EXCLUSION OF EVIDENCE: REMARKS OF COUNSEL. — 
should not be permitted, over objection of the opposite party. to 
comment upon excluded testimony in argument to the jury and to 
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treat it as evidence in the case ; and it is error, in such case, for the 
court to fail to rebuke couns 1, ‘and. at the request of the injured 
party, to again, in writing, exclude such testimony from the jury. 


. EVIDENCE: IMPEACHING WITNESS. A party introducing a witness 


cannot impeach his testimony, either by general evidence showing 
his bad character for truth, or by proof of statements made out of 
court contradictory of his testimony. Dunn v. Dunnaker, 597. 





: The above rule does not apply where the party 
was entrapped into offering the witness, or it was brought about by 
imposition or surprise. Id. 


. INstrucTIONS. Instructions which are ambiguous and misleading 


should not be given. Id. 


VENDOR AND VENDEE: ACTION FOR PRICE OF LAND: TENDER OF 
DEED. Where in the sile of land the promise to pay the purchase 
money and to make a deed are mutual and dependent covenants, 

the vendor, in an action to recover the purchase money, must 
either offer to convey or tender a derd so that the vendee on pay- 

ment of the price can receive the deed as Lis property. Olmstead 
v. Smith, 602. 


: . But where by mutual agreement the deed 
is queued and acknowledged and placed in the hands of one as 
the agent of both pariies, to be delivered on the payment of the 
purchase money, no formal tender of the deed is essential to enable 
the vendor to maintain his action for the purchase muney. Jd, 





. PRACTICE: IMMATERIAL VARIANCE. An immaterial variance be- 


tween the pleadings and the proof will be disregarded. Jd. 


: MATERIAL VARIANCE. Material variances can, under the 
code (R. 8., sec. 5565), be taken advantage of only by aflidavit, 
showing in what respect the party complaining has been misled. 





EJECTMENT, ACTION OF PUTS WHAT IN ISSUE: TITLE: POSSESSION. 
In a statutory action of ejectment all the constituent elements of 
title are involved, including possession, right of possession, and 
right of property, and this puts in issue all the means and «ocu- 
ments which evidence and establish the right of plaintiffs to re- 
cover. Chapman v. Dougherty, 617. 


: EVIDENCE: WITNESS. In an action of ejectment by the 
devisee of land whose testator held under a deed from defendant, 
the latter is incompetent to testify as to the non-delivery of such 
deed. R.S., sec. 4010. Id. 


68. PRACTICE: EVIDENCE: WITNESS. The disability, as a witness, of 
one of the original parties to a\coutract, or cause of action, iu issue 
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and on trial, where the other party is dead, and the survivor is a 

arty to the suit, is co-extensive with every ocvasion where such 
Sareea or cause of action may be called in question. R. S&., 
‘sec. 4010. Overruling Bradley v. West, 68 Mo. 69. Id. 





:———. The specific grounds of the objections to evidence 
should be stated. The State v. Gonce, 627. 


. COVENANT AGAINST ENCUMBRANCES, ACTION ON: RES JUDICATA. A, 


grantor of land conveyed the same by a deed which contained a 
covenant against encumbrances done or suffered by him. There 
was in fact an outstanding 'ease made by the grantor, and before 
its expiration the grantee in the deed brought suit and recovered 
damages for breach of the covenant. Held (1) That the plaintiff ’s 
eause of action on the covenant was entire and indivisible, and 
(2) that, therefore, he could not maintain a second action, although 
the assessment of the rents and profits of the land as damages in 
the first suit was made only up to the time of its institution. Tay- 
lor v. Heitz, 660. : 


. InstrucTION. An instruction is properly refused which leaves to 


the jury to determine a question both of fact and law. Jordan v. 
The City of Hannibal, 673. 


JUDGMENT : WHEN IN EXCESS OF SUM CLAIMED. A judgment for 
taxes based on a constructive service and in excess of the suni 
asked for in the petition, is erroneous on the face of the record. 
The State ex rel. Snyder v. Davidson, 683. 


: ———. A motion made by defendant, at the term at 
which the sale was had, to set aside such judgment should have 
been sustained, Id. 





PRACTICE, CRIMINAL. 


CRIMINAL LAW : INSTRUCTIONS : EVIDENCE. While it is the duty of 
the trial court in a criminal cause to give instructions upon all the 
law applicable to the facts in evilence, whether requested to do so 
or not, it should confine its instructions to the case made by the 
testimony. The State v. Brady, 142. 


PRACTICE : WITNESS: CROSS-EXAMINATION. When the state intro- 
duces a witness and examines him, the defendant may cross-ex- 
amine him as to all matters involved in the case. no matter how 
formal or unimportant the examination in chief may have been. 
Id, 


—--— } EVIDENCE: REPUTATION. It is error to allow a witness to 
testify as to one’s general reputation without first laving the proper 
foundation by showing that the witness is acquainted with such 
reputation. Td. , 
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4. INDICTMENT: FAILURE TO INDORSE MATERIAL WITNESSES THEREON. 
The objection that the names of all the material witnesses for the 
state are not indorsed on the indictment, should be raised by a 
motion to quash the indictment. The State v. Griffin, 608. 


5. SELF-DEFENCE. An instruction on the question of self-defance ap Z 
proved. Id. 


6. CRIMINAL LAW: FLIGHT OF ACCUSED. The flight of one charged * 
with crime is a circumstance tending to prove guilt, and should be 
considered by the jury, and an instruction of the court to that ef- 
fect is proper. Id. 


7. CRIMINAL PRACTICE : REMARKS OF COUNSEL FOR STATE. Certain 
remarks of counsel for the state in his closing argument to the 
jury held to afford no cause for a reversal of the judgment. Id. 


: PROSECUTING ATTORNEY, INABILITY TO ACT: APPOINTMENT 
IN PLACE OF. The appointment by the court of four attorneys tc 
prosecute a defendant on a criminal charge, where the prosecuting . 
attorney was disqualified to act. by reason of having been of coun- 
sel for defendant, condemned as improper practice, although held 
not to be reversible error. Id. 





9. ———: -PREJUDICE OF JUROR: NEW TRIAL. lt is a good ground 
for a new trial when a juror, on his voir dire examination 
has stated that he has neither formed nor expressed an opinion as 
to the guilt or innocence of the accused, it comes to the knowledge 
of the latter, after verdict, that such juror had prejudged the case, 
and that fact is made to appear to the satisfaction of the court. - 
The State v. Gonce, 627. 


: Whether in such case the juror had prejudged the 
case is a question of fact to be determined by the trial judge, on 
sworn statements, and the finding of the trial court thereon, when 
supported by evidence which it was his duty to weigh and consider, 
will not be disturbed. Id. 


10. 





11. ————: ABSENCE OF DEFENDANT FROM THIAL. The absence of de- 
fendant from the court during a part of the time of the trial, held, 
under the circumstances of this case, not to bea sufficient ground 
for a new trial. Id. 


: EVIDENCE. Ona trial for murder it is not competent for 
the defendant to testify as to his belief and apprehension of bodily 
harm and danger when he killed the deceased Id. 


12. 





13. : It is for the jury to determine, from the facts in 
evidence, whether the accused had reasonable cause to believe or 
apprehend from the deceased, danger to his life or limb when he 


committed the homicide. Id. 
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: . The specific grounds of the objections to evidence 
should be stated. Id, 





: IMPEACHING WITNESS. Where it is sought to impeach a de- 
fendant who testified as a witness, by offering to read in evidence 
his statements contained in an affidavit for a continuance, a suffi- 
cient foundation is laid for its introduction when it is shown to de- 
fendant, and he admits he signed and swore to it, although he was 
not examined as to its contents. Id. 


———. The record in this case held to sufficiently show that the 
judge who presided at the trial, and who was the judge of another 
circuit, had the authority to try the cause. Id. 


———: INSTRUCTION AS TO REASONABLE DOUBT. On the trial of a 
criminal offence, the instruction as to a reasonable doubt of de- 
fendant’s guilt should not be based upon any particular defence, or 
part of the evidence, but should be a general instruction having 
reference to all the evidence in the case. The State v. Rockett, 
666. 





: SECONDARY EVIDENCE. Proof by oral evidence of the pre- 
vious conviction of a witness of a crime is competent if such evi- 
dence is not objected to. Jd. 





NEW TRIAL: NEWLY DISCOVERED EVIDENCE. Testimony, 
merely cumulative or the effect of which is only to discredit or im- 
peach a former witness, is unavailing in a motion for a new trial on 
the ground of newly discovered evidence. Jd. 


PRACTICE IN SUPREME COURT. 


THE SUPREME COURT WILL REVERSE a judgment and award a new 
trial in an extraordinary case, where the plaintiff's evidence is so 
improbable as to necessarily lead to the conclusion that the verdict 
was the result of passion or prejudice, or that the instructions of 
the court were wholly disregarded. Spohn v. The Missouri Pacific 
Ry. Co., 74. 


SUPREME COURT PRACTICE: SEPARATE REVERSALS. The defendants 
having been separately arraigned and sentenced, although tried 
together, the verdict is a separate finding as to each and the judg- 
ment may be affirmed asto one and reversed as tothe other. The 
State v. Stair, 268. 


PRACTICE. The Supreme Court will not weigh the evidence in an 
action atlaw. Webb v. Webb, 540. 


CRIMINAL LAW : GRAND JuRY. The Supreme Court will not reverse 
a oo because the record fails to show that the grand jury 
which found the indictment was selected and summoned according 
tolaw. The State v. Griffin, 608, 





‘ee 
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PRESUMPTIONS. 


POSSESSION : TITLE: PRESUMPTION: PATENT. It will be presumed 
that the United States government was in ssion of land and 
had title thereto at the time of its issuance a a patent to the same, 
Long v. McDow, 197. 


EVIDENCE : ANCIENT DEED: PRESUMPTION : POSSESSION. An aneient 
deed or other instrument, having nothing suspicious about it, is 
presumed genuine without express proof, and if found in the proper 
custody may be read in evidence, without proof of possession of 
the land conveyed. Id. 


ENTRY UPON LAND: PRESUMPTION. It will be presumed that one’s 
entry upon land was innocent and lawful, and that the heir will 
elaim title through his ancestor, rather than through a wrongful 
and unwarranted entry upon the land of a stranger. Id. 


: : PRESUMPTION. Where the prior possessor has been 
turned out by an opposing claimant in judicial proceedings, all pre- 
sumptions in the former's favor, growing out of said prior posses 
sion, if not terminated, are, at least, shifted in favor of his success- 
ful opponent. Prior v. Scott, 303. 





FRAUD : PRACTICE : PRESUMPTION. Where a petition charges fraud, 
but the decree of the court is silent on that issue, it will be 
sumed that the trial court did not think the charge sustained by 
the evidence. Scheppelman v. Feurth, 351. 


APPEAL : PRESUMPTION. An appeal from an inferior court will be 
presumed to have been taken within the time allowed by law, 
where the record shows nothing to the contrary. Feurth v. An 
derson, 354. 


See INSURANCE, 5, 6. 


PRINCIPAL AND AGENT. 


AGENCY: BURDEN OF PROOF. Where one receives money as the 
agent of another, the burden is on him, in an action to account 
therefor, to show that he repaid it to his principal, or otherwise dis- 
posed of it by the latter's direction Young v. Powell, 128. 


BROKER, AGENCY OF. A broker for the purpose of signing the 
men randa of the sale is the agent of both parties to the contract 
which he makes; but in other respects he is only the agent of the 
party originally employing him. Schlesinger v. The Texas & St. 
Louis Railway Co., 146. 

/ 


AGENCY: QUESTION OF FACT. Whether one was the agent of one 
erson or another in a transaction, held, properly submitted to the 
jury. Id, . 
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¢ NOTE: POSSESSION BY MAKER. The fact that a note, after having 
been put into circulat‘on by the maker for value, comes into the 

. hands of the latter as an agent of a third party, will not defeat re- 
covery thereon by the latter. Bowman v. The St. Louis Times, 191. 


§.: PRINCIPAL AND AGENT: DECLARATIONS OF AGENT. The declarations 

, of an agent will not bind his principal unless made at the time of 
doing some act within the scope of his agency, and form a part of 
the tran-action itself. MeDermoti v. The Hannibal & St. Joseph 
Railway Co., 285, 





é. . The declaration of the road master, who had 

: quthority to employ and discharge the section foreman, that the 
latter was not *‘a good railroad man,” is not admissible to prove the 
fact that the section foreman was incompetent, but is admissible to 
prove that the 5 ep had notice of his incompetency, if that 
fact was established by other evidence, or there was ov: her evidence 
tending to establish it, and such dec aration being admitted, its 
effect should have been so controlled by an ingtruction. Id. 


PRIVITY. 


DECLARATIONS : PRIVIES IN BLOOD AND ESTATE. The declarations of one 
as to his manner of acquiring land and the name under which he 
acquired it are binding upon privies in blood and estate claiming 
under him. Long v. MeDow, 197. 


See ESTOPPEL, 4. 
PROBATE COURT. 


GONTRIBUTION : PROBATE COURT. Courts of law have adopted the equi- 
table doctrine of contribution, and relief will be awarded in the 
probate court to one surety who has paid more than his proportion- 
ate share of the debt. Jeffries v. Ferguson, 244. 


PROCESS. 


3. PROCESS : SHERIFF, DUTY OF IN SERVICE OF SUMMONS. A sheriff is 
required to make a reasonable effort, in good faith, to serve a writ 
of summons, and must act honestly and diligently, having due re- 
gard to his duties to all litigants and to the public. The extent of 
inquiry to be made by him depends upon the circumstances of each 
ease. The Slate ex rel. Kearney v. Finn, 310. 


2 —-——: The return of non est to a writ of summons by an 
officer includes the assertion that he has made honest and diligent 
effort to find the defendants, as the law requires. Jd. 








& ———: LIABILITY OF OFFICER FOR FALSE RETURN: DAMAGES. - The 
fact that an order of publication intervened. ia the regular course 
of practice in court, between a false return of non est to a sum- 
mons by an officer and judgment by default, will not have the 

“ffect of shielding the ofticer from liability for the false return, 
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1, 








and the loss suffered by the defendant, in consequence of an exe- 
cution sale of his property under the judgment by default, is a 
proper element of daaneane in an action by him against the sheriff 
for a false return. Id, 


PROCESS, CONTRADICTION OF SHERIFF'S RETURN UPON. The returnof - 
a sheriff upon mesne or final process is generally conclusive upon 
the parties to the suit. His return upon an execution cannot be 
collaterally assailed, and so far as the particular cause is con- 
cerned, nothing can be alleged against the validity of the judg- 
ment by the parties thereto which is contradictory of the return ; 
nor can any rights acquired under such judgment be divested or 
disturbed by disproving the return of the officer either upon the - 
writs of summons or the execution. Decker v. Armstrong, 316. 





: EXECUTION. In an action by an execution debtor against 
the sheriff and his sureties for the value of property exempt from 
execution, levied upon and sold by the sheriff, the latter may con- 
tradict his return by showing that the property so levied upon and 
sold was, in fact, that of the plaintiff in the execution and was by 
mistake so levied upon and sold. Such contradiction cannot revive 
the debt extinguished by the sale of the property and the applica- 
tion of the proceeds to the credit of the execution debtor, nor can 
the debt thus extinguished ever be revived in any collateral pro- 
ceeding against the debtor. The execution debtor will not de 


- allowed to-extinguish his debt by a sale of the execution creditor's 


property and afterwards also recover the value of the property. {d. 
PROHIBITION. 


PROHIBITION. The circuit court possesses a general superintending 
control over the county court in the matter of granting or refusing 
dramshop licenses, and such control cannot be interfered with by - . 
the writ of prohibition, and this isso, although its judgment on the 
question before it was erroneous. 7 he State ex rel. Morse v. Burck- 
hartt, 533. 


Where a court has jurisdiction to determine a : ao i) 
fore it, prohibition will not lie to restrain its exerc:se. Jd. 


PROXIMATE CAUSE, 
See NEGLIGENCE, 3. 


PUBLICATION, 


ORDER OF PUBLICATION : DESCRIPTION OF PROPERTY : PRACTICE. An order 


of publication. directed to non-resident parties to an action to en- 
force the state’s lien for taxes upon real property need not describe 
the property. Thisisonly required in suits for partition. R. S., sac. 
3494. Goldsworthy v. Thompson, 233. 
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RAILROADS. 


RAILROAD CONDUCTOR, DUTY TO PASSENGERS, It is the duty of 
a railroad company and of the conductor of its train to use the 


utmost vigilance and care in maintajning order and in protecting its 


passengers from violence and insults from others, though such 
other persons be passengers, and a failure to doso will render the 
company liable for damages to a person injured by reason of such 
neglect. Spohn v. The Missouri Pacific Railway Company, 74. 


: The company is as much liable for an ommission 
in this respect as it is fora negligent failure to provide safe ma- 
chinery. Id. 





PASSENGER, INJURY TO BY FELLOW-PASSENGER : DUTY OF CON- 
pucTtok. Where the injury is committed by one passenger on an- 
other, or is so threatened, it is necessary for the passenger suing 
therefore to show that the conductor knew of the threatened injury, 
or that, from the character and number of persons on the train and 
the surrounding circumstances, he might reasonably have antici: 

ted it. He must, when the occasion arises for his interference; 

ring to his aid all the force at his command. Id. 


RAILROAD: DUTY TO FENCE: BURDEN OF PROOF. In an action 
against a railroad company under Revised Statutes, section 809, 
for double damages for killing stock, the burden is on the company 
to show any circumstances exempting it from its duty to fence its 
right of way enjoined by the statutes. Hamilton v. The Missouri 
Pacific Railway Company, %5. 





: : DOUBLE DAMAGES, The fact that the proprietor of 
land adjoining the right of way of a railroad company has failed 
to fence up to his line does not absolve the company from com- 
pliance with its statutory duty to fence its road where it passes 
through unenclosed lands, Td. 


DOUBLE DAMAGE ACT, CONSTITUTIONALITY OF. The double damage 
act (R. S., sec. 809), held to be constitutional, both as regards the 
state and federal constitutions, Id. 


RAILROADS : NEGLIGENCE: ESCAPE OF FIRE: EVIDENCF, In an action 
against a railroad company for negligently suffering its right of 
way to become covered with dry grass, etc:, and-negligently per- 
mitting fire to escape from one of its passing locomotives, which 
fire was communicated to plaintiff's premises, and his property 
thereby destroyed, after plaintiff has offered evidence tending to 
support the allegations of the petition, it is permis-ible for the de- 
fendant to offer testimony going to show that the engineer and fire- 
man were competent and careful, and that the locomotive was of a 
new and approved make, was supplied with a good spark arrester, 
and had been properly tnspected. Patton v. The St. Louis & San 
Francisco Ry. Co., 117. 


: , Where there is no dispute as to the 
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identity of the locomotive from which fire escaped and communi- 
cated to plaintiff ’s premises, it is competent to show that the same 
locomotive, on the same trip, and about the same time and place, 
set out other fires in its pa<sage, as raising an inference of some 
weight that there was something unsuitable in its construction or 
management. Id. 


PLEADING: PETITION. Where plaintiff sues for damages for the 
destruction by fire of wheat and oats unthreshed and in the stack, 
and corn upon the stalk, the petition covers not only the grain, but 
the straw and stalks. Id. 


RAILROAD: DAMAGES BY FIRE : CONTRIBUTORY NEGLIGENCE. It is no 
defence to an action for damages against a railroad company for 
negligently permitting fire to escape from its locomotive and de 
stroy vere gh 8 crops, that the natural growth of grass and stubble 
was allowed to remain on plaintiffs field, and especially is this so 
when there is no evidence going to show that this is out of the 
usual course of husbandry. Ib. 


RAILROAD: KILLING STOCK: EVIDENCE. In an action against * 
railroad company for duuble damages for killing stock, proof that’ 
the animal was killed at a point a quarter of a mile from the depot’ 
beyond the switch limits, where the roail was fenced on one side 
but not on the other, is. prima facie, sufficient to show that the 
killing did not occur within the limits of an incorporated town, or at 
a public crossing. Lepp v. The St. Louis, Iron Mountain & South- 
ern Ry. Co., 139. 





:- . it need not be shown, by direct evidence 
where the animal strayed upon the railroad track. Proof that it 
was killed at a point where there was no fence, but where the com- 
pany was in duty bound to fence, is sufficient to take the case to 
the jury. Id. 


TAXATION : POWER OF COUNTY COURT TO LEVY TAX. A railroad in- 
terest fund tax and railroad sinking fund tax. not being state taxes, 
or taxes necessary to pay the funded or bonded debt of the state, 
or for current county expenditures, or for schools (R. S., sec. 6798), 
cannot be levied by the county court without a compliance e with 
section 6799 of the Revised Statutes. The State ex rel. Clinton 
County v. The Han. & St. Joseph Ry. Co., 256. 


RAILROADS: KILLING STOCK : DOUBLE DAMAGES : STATEMENT. A state- 
ment against a railroad companv, under Revised Statutes, section 
809, for double damages for killing a cow, which does not allege 
that she got upon the track at a point where the company was by 
law required to erect and maintain fences, is insufficient. Manz v. 
T he St. Louis, Iron Mountain & Southern Ry. Co., 278. 


: ——:—-—. The statement is defective where 
it does not aiean that the animal got on the track where the same 
** passes through, along or adjoining enclosed or cultivated fields or 
unenclosed lands,” or that the killing took place at any such point. 
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PRACTICE: ALLEGATA AND PROBATA: CONSTRUCTION: PENALTY: 
STATUTE. Section 809, Revised Statutes, is a penal statute, and in 
proceedings under statutes exacting a penalty greater strictness of 
construction, both as to the allegations and the proof, is required 
than in ordinary cases. Id. 


———: STATEMENT: AMENDMENT. A statement before a justice of 
the peace, under Revised Statutes, section 809, which is held insuf- 
ficient by the Supreme Court, upon the cause being remanded to 
the circuit court, may be there amended, if warranted by the facts. 


MASTER AND SERVANT: BURDEN OF PROOF. The law presumes that 
the master exercises care in the employment of his servants, and 
the burden is upon him who alleges negiigence in this particular to 
prove it. McDermott v. The Hannibal and St. Joseph Railway, 
285. 


———: VICE-PRINCIPAL: NEGLIGENCE. In an action by a servant 
for damages occasioned by the incompetency and carelessness of a 
vice-prin¢cipal, the master is liable whether he knew of such in- 
competency and carelessnegs’or not, provided they were unknown 
tw the person so injured. Jd. 


. FELLOW SERVANTS. A section foreman who is intrusted by the 


railroad company with power to superintend, direct and control the 
workmen under his charge is not a fellow servant of such work- 
men. Affirming Moore v. The W., St. L, & P. Railway, 85 Mo. 
588. Id. 


MASTER AND SERVANT: VICE-PRINCIPAL. KNOWLEDGE OF. The mas- 
ter is chargeable with his vice-principal’s knowledge of the incom- 
petence and carelessness of a servant under his superintendence 
and control. Jd, 


ORDERS OF MASTER: CONTRIBUTORY NEGLIGENCE. A ser- 
vant is not bound, under all circumstances and at all hazards, to 
obey the orders of his master. He cannot recover damages of the 
master for injuries received while obeying the latter's order, if he 
had time to deliberate and voluntarily and with knowledge of the 
peril placed himself in a position in which he was more than likely 
to be injured. Id. 





NEGLIGENCE. Whether one act of negligence is sufficient to estab- 
lish incompetency in a servant depends upon the character of the 
act. Id. 


. PRACTICE: INSTRUCTIONS. Where the petition alleges and the evi- 


dence shows several acts of negligence as grounds of recovery, 
plaintiff ’s rizht to recover should not be confined by instruction to 
one ground alone. Id, 


NEGLIGENCE OF FELLOW SERVANT. <A servant cannot recover for an 
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. MASTER AND SERVANT: 


S INDEX. 


injury occasioned by the incompetency, recklessness and careless- 
ness of a fellow servant, where he had knowledge of the same be- 
fore the injury, and notwithstanding such knowledge and without 
objection continued in the master’s service. Jd. 


. MASTER AND SERVANT: NEGLIGENCE OF VICE-PRINCIPAL: KNOWL- 


EDGE OF SERVANT. A servant who takes employment to work 
under one who stands in the relation of vice-principal to the mas- 
ter, knowing that such vice-principal is incompetent and negligent 
in regard to his duty respecting the particular work the servant has 
undertaken to do, and continues in the service without objection, 
cannot recover of the master for injuries sustained in consequence 
of the incompetency and negligence of such vice-principal. Jd. 


. PRINCIPAL AND AGENT: DECLARATIONS OF AGENT. The declarations 


of an agent will not bind his principal unless made at the time of 
doing some act within the scope of his agency, and form a part of 
the transaction itself. Jd. 





: . The declaration of the road master, who had 
authority to employ and discharge the section foreman, that the 
latter was not *‘a good railroad man,” is not admissible to prove the 
fact that the section foreman was incompetent, but is admissible to 
prove that the company had notice of his incompe tency, if that fact 
was established by other evidence, or there was other evidence tend- 
ing to establish it, and such declaration being admitted, its effect 
should have been so contro.led by au instruction. Jd, 


NEGLIGENCE : CONCURRENT ACCIDENT. Where an unforeseen event, 
concurrent in point of time with an act of negligence, co-operates 
with the latter to produce an injury, it will not excuse the negli- 
gence. 


. PLEADING: PETITION. An artion for the negligence of a fellow 


rervant should not be blended in the same count with one for the 
negligence of a vice-principal. Id. 


DAMAGES: STATUTE: SECTION 2122. Section 2122 of the Revised 
Statutes only authorizes an action for damages where the death of 
the injured party was caused by the wrongful act of the party sued, 
and an action cannot be maintained where the death was only has- 
tened by such wrongful act. Jacks-~ v. The St. Louis, Iron Moun- 
tain & Southern Railway Co., 422. 


RAILROAD: NEGLIGENCE: DUTY OF CONDUCTOR TO TRANSPORT PRIS- 
ONER. Where one assuming to act as an officer, represents himself 
as such to the conductor of a railroad train, and offers to put upor 
the train as a passenger a person whom he claims to have arrested 
for crime, the conductor is not required to inquire into the cause of 
the arrest and the authority of the officer, but is justified in taking 
such pri: oner in good faith upon the train and is guilty of no wrong- 
ful act in so receiving and transporting him. Id. 





MASTER NOT LIABLE FOR CRIMINAL ACT OF 
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SERVANT: TRESPASS: RAILROADS: CONDUCTOR. The master is not 
liable for the criminal acts of his servant, not authorized or sanc- 
tioned by him, nor for his acts of wilful and malicious trespass. If 
aconductor knowingly and wilfully participates in the act of taking 
and transporting upon the cars, against his will. one whom he had 
no right to receive, he, and not the company, will be liable for his 
acts. dd. 


. RAILROADS : FAILURE TO MAINTAIN FENCES. Where a railroad com- 


many knows, or, by the exercise of reasonable diligence, might 
we known, of defects in its fences, required to be kept in repair, 
and fails to make the necessary repairs within a reasonable time 
after the acquisition of such knowledge, or after such knowledge 
should have been acquired, it is liable for damages resulting from 
such failure or neglect. Wilson v. T’'he St. Louis, Iron Mountain 
and Southern Ry. Co., 431. 





———: : KNOWLEDGE OF DEFECTS BY PLAINTIFF. Plaintiff 
will not be precluded from recovery because of the fact that he 
knew of the defects in the company’s fence, before the injury and 
did not repair them. Jd. 


. MASTER AND SERVANT: APPLIANCES FURNISHED SERVANT: DEFECTS 


IN: DUTY OF SERVANT. A servant in the use of appliances fur- 
nished him by the master is bound to take notice of those danger- 
ous defects of which he has knowledge and which are obvious to 
his senses, but he is not bound to investigate for himself a depart- 
ment of work with which he has nothing to do and to set up his 
judgment against that of his master as to the safety of such appli- 
ances. Devlin v. The W., St. L. & P. Ry. Co., 545. 


RAILROAD: DEFECTIVE TRACK: ENGINEER. An engineer of a rail- 
road, which 1s in general use, although having knowledge that the 
rails of the track were old, light and well worn, is not bound to 
pursue the inquiry and to determine for himself and at his own 
peril whether the road is or is not fit for use. Id. 





: : . The engineer was not bound to quit the 
service, nor did he assume all risks from want of repair, unless the 
track was so far out of repair, to his knowledge, that it would be 
necessarily dangerous to the mind of a prudent person to run an 
engine over it. Jd, ~ 


: . A-railroad is not bound to furnish in such case a 
safe track, its duty in that respect being to use all reasonable care 
and precaution in placing and keeping it in good order and condi- 
tion. Id. 





-——~—- : REASONABLE CARE. What is such reasonable care depends 
on the surroundings and the dangers to be fairly apprehended and 
encountered by the servant in the use of the track. Id, . 


REASONABLE CARE. 


See RAILROADS, 40. 
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REASONABLE DOUBT. 

See Instructions, 9, 10. 
RECEIVER. 


CosTS ADMINISTRATION: ATTORNEY'S FEES : RECEIVER. Fees paid bya 
receiver to his attorney for professional service and advice in regard 
to the management of the property impounded, are part of the 
co-ts of administration, and are not taxable as costs in the litiga- 
tion, against the losing party. City of St. Louis v. The St. Louis 
Gas Light Co., 224. 


EQUITY : INJUNCTION : CLOUD UPON TITLE : ADVERTISEMENT : RECEIVER} 
TRUSTS AND TRUSTEES. Ohnsorg v. Turner, 127. 


REFERENCE. 


REFERENCE : WAIVER. It is too late to object for the first time after 
the trial and filing of the referee’s report to the reference of the 
cause because it was not properly referable. Young v. Powell, 128 


REMITTITUR, 


See PRACTICE, CIVIL, 4 
REPUTATION, 


———: EVIDENCE: REPUTATION. It is error to al'lowa witness to testify 
as to one’s general reputation without first laying the proper foun- 
dation by showing thit the witness is acquainted with such repute 
tion. The State v. Brady, 142. 


RES JUDICATA, 


COVENANT AGAINST ENCUMBRANCES, ACTION ON: RES JUDICATA. A grantor 
of land conveyed the same by a deed which contained a covenant 
against encumbrances done or suffered by him. There was in fact 
an outstanding lease made by the grantor, and before its expiration 
the grantee in the deed brouy ht suit and recovered damages for breach 
of the covenant. Held (1)'that th: plaintiff's cause of action on the 
covenant wags entire and indivisible, and (2) that, therefore, he 
could not maintain a second ation, alt i\ough the as-essment of the 
rents and profits of the land as damayes in the first suit was made 
only up to the time of its institution. Taylor v. Heitz, 660. 


RESTITUTION, 


1. ESTOprrL: ACTION FOR RESTITUT'ON OF PROCEEDS OF SALE UNDER 
JUDGMENT AFTERWARDS REVERSED. A plaintiff in an execution, 
when sued by the detendant therein for the restitution of the pro- 
C.ous Of the execution sale, because of the subsequent suveemal 





























PERSONAL PROPERTY : SALE: WEIGHING, ETC. Where personal pany 
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the judgment in tne Supreme Court, will be estopped to claim in 
bar of such restitution that the defendant in the execution before 
sale thereunder conveyed the premises to a third person. Gri fith 
v. Randolph, 260. 


Nor will it be a good defence for the defendant in 
the restitution suit, that the first case, which was to enforce a ven- 
dor’s lien, is pending on a second appeal to the Supreme Court, and 
that the plaintiff in the restitution suit is insolvent, and the de- 
fendant therein is, therefore, entititled to retain the proceeds of the 
execution sale until the second appeal in the original suit is deter- 
mined, it appearing that such insolvency, if a fact, was caused by 
the act of the defendant in the restitution suit in selling the 
property of the plaintiff therein under a judgment afterwards de- 
cided by the Supreme Court to be erroneous. Id, 





ST. LOUIS CITY. 


ST. LOUIS CITY : STREET RAILWAY, REPAIR OF STREETS BY. The de- 
fendant, the Missouri Railway Company, a street railroad in the 
city of St. Louis, held bound, “under the charter and ordinances of 
said city, to keep i in repair its streets, to the extent of twelve inches 
outside of the rails along an extension of defendants’ road from its 
former terminus to Tower Grove Park. The City of St. Louis v. 
The Missouri Railway Co., 151. 


CONTESTED ELECTION: MAYOR OF ST. LOUIS CITY. The general as 
sembly has made no provision for the contest in the courts of the 
right to the office of mayor of the city of St. Louis. The State ex 
rel. Francis v. Dillon, 487. 


mr 


: ————: REVISED STATUTES, SECTION 5528. The words 
‘*county officers,” in Revised Statutes, section 5528, which provides 
that *‘the several circuit courts shall have jurisdiction in cases of 
contested elections of county officers,” held not to include or anply 
to a contest for the oftice of mayor of the city of St. Louis. Id. 








ST. LOUIS CITY: CHARTER. The charter of the city 
of St. come held not to confer on the council the power to enact 
an ordinance, declaring that a part of one of its streets should be 
vacated for twenty years, that the adjoining owners should have 
its use for that time and providing that at the end of the twenty 
years the sireet should revert to the city for a public thoroughfare. 
Glasgow v. The City of St. Louis, 678. 


See MUNICIPAL CORPORATIONS, 7, 


SALE. 


is actually sold and delivered, the matter of measuring, weighing, 
or counting will not be regarded as part of the contract of sale, 


VoL. 87—49 











V7 


1. 


0 








INDEX. 


but will be considered as referred to adjustment on the final settle. 
ment of the account. McMillan v. Schiveitzer, 402. 


See Tax SALE. 
SELF-DEFENCE. 
See CRIMINAL Law, 25, 
SHERIFF. 
See OFFICES AND OFFICERS, 
SLANDER. 


SLANDER : WHEN ACTION WILL LIE UPON CHARGE OF LARCENY. An 
action for slander will not lie where the words spoken, although of 
themselves amounting to a charge of larceny, are accompanied by 
a specification of the acts upon which the charge is based, which 
show that the property charged to have been stolen was not the 
subject of larceny. Butif some of the property charged to have 
been stolen was the subject of larceny, the action may be main- 
tained. Trimble v. Foster, 49. 


SLANDER : PLEADING: ANSWER. To state a complete defence to 
the speaking of slanderous words, which of themselves amount to 
a charge of larceny, it must appear upon the face of the answer 
that they were accompanied by a statement of facts showing that 
no larceny was committed. Id. 





-: JUSTIFICATION. To justify the speaking of slanderous 
words charging larceny, by showing that their utterance was ac- 
companied by a statement of the facts upon which they were based 
from which it appeared no larceny was committed, the defendant 
must show that toevey one to whom he uttered the slanderous 
words he stated the facts upon which he based the charge. Id. 


: PLEADING: PRACTICE. Under the statute (Revised Statutes, 
section 3553), mitigating circumstances may be pleaded in an action 
for slander, and are admissible in evidence to reduce the amount 
of damages. but not to defeat the action. Id. 





: PRACTICE: EVIDENCE. Evidence of defendant's condition 
and circumstance in life is admissible in an actionforslander. Jd. 





SPECIAL LAW. 


STATUTES, CONSTRUCTION OF: SPECIAL LAW. A special statute, ap- 

licable to a particular subject, if inconsistent with a general law 
in relation thereto. will prevail over the latter. The State v. Green, 
583. 














2. 





IN DEX. 771 


: . Itis a well settled rule in the construction of stat- 
utes that a later statute which is general and affirmative does not 
abrogate a former one which is particular and special, unless nega- 
tive words are used in the former or the two acts are irreconcilably 
repugnant. Jd. 





SPECIFIC PERFORMANCE. 


SPECIFIC PERFORMANCE. Inasuit for the specific performance of 
a contract for the purchase of land, the evidence of the agreement 
should be reasonably certain and satisfactory. Tedford v. Trim- 
ble, 226. 


The finding of the circuit court that the plaintiff in this cause had 
failed to make a case for specific performance, approved. dd. 


STATUTES CITED AND CONSTRUED, 


REVISED STATUTES OF 1879. 











Section 107, see page 437. 
Section 736, see page 13. 
Section 809, see pages 85, 278. 
Section 1238, see page 110. 
Section 1241, see page 110. 


Section 1249, see pages 406, 644. 
Section 1250, see pages 406, 644. 


Section 1268, see page 110. 
Section 1335, see page 583. 
Section 1424, see page 414. 
Section 1487, see page 585. 
Section 1561, see page 583. 


Section 9, page 1629, see page 321. 


Section 3693, see page 329. 
Section 4010, see page 617, 
Section 5228, see page 487. 
Section 5337, see page 246, 
Section 5565, see page 602. 


/ 


Section 2122, see page 422. 
Section 2159, see page 117. 
Section 2496, see page 185. 
Section 3083, see page 410. 
Section 3091, see page 410, 
Section 3217, see page 54, 

Section 3225, see page 496. 
Section 3494, see page 233. 
Section 3553, see page 50. 

Section 3562, see page 134, 
Section 3553, see page 134. 
Section 3654, see page 229, 
Section 3692, see page 329. 
Section 6090, see page 239. 
Section 6798, see page 236. 
Section 6799, see page 236. 
Section 6818, see page 246. 


WAGNER'S STATUTES, 1872. 


Page 1207, section 221, see page 635, 


ACTS OF 1849. 


Page 92, see page 496, 


ACTS OF 1885, 


Page 63, see page 395. 
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STOCKHOLDER. 


CORPORATION : STOCKHOLDER, WHEN EXECUTION MAY ISS€E AGAINST: 
STATUTE. Under Revised Statutes, section 736, where execution* 
has issued against a corporation and been returned nulla bona, 
the judgment creditor may, upon order of the court in which the 
suit shall have been instituted, made upon motion in open court, 
after sufficient notice, have execution issued against any stock- 
holder to the extent of the amount of such stockholders unpaid 
balance on his stock. Pawon v. Talmage, 13. 


: : The proceeding authorized by Revised 
Statutes, section 736, is not an original one, but supplemental to a 
prior proceeding in the same court which resulted ina judgment 
against the corporation followed by a barren execution. Jd. 








: PLEADING: PRACTICE. A petition in a cause which does 
not ask for judgment against defendant as a stockholder, but only 
for an order for execution against him on the basis of a judgment 
already obtained against his corporation in another court, can only 
be treated as a motion for an order for an execution under Re- 
vised Statutes, section 736, and must fail because not filed in the 
court where the judgment was obtained. Jd. 


STREETS. 


See MUNICIPAL CORPORATIONS, 1, 2, 3, 14. 


STREET RAILWAY. 


St. LOUIS CITY : STREET RAILWAY, REPAIR OF STREETS BY. The defend- 


ant, the Missouri Railway Company, a street railroad in the city of 
St. Louis, held bound, under the charter and ordinances of said city, 
to keep in repair its streets. to the extent of twelve inches outside 
of the rails along an extension of defendant's road from its former 
terminus to Tower Grove Park. City of St. Louis v. The Missouri 
Railway Company, 151. 


SUBROGATION. 


LIEN: SUBROGATION. One loaning money to another, to remove a lien 
- on land, is not thereby subrogated to the rights of the lienor against 


the land. Price v. Courtney, 387. 
SUPERSEDEAS. 
See APPEAL, 4. 


SWAMP LANDS. 


1. SWAMP LAND, SALE OF BY SHERIFF: TITLE. A sale of swamp land 


by the sheriff, under an order of the county court authorizing him 
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to sell such swamp lands as had been certified to the office of the 
sounty clerk by the state register of lands, will not be effectual in 
passing any title to the land where it had not been socertified when 
the sale was made. Prior v. Scott, 303. 


SWAMP LAND, SALE OF BY COMMISSIONER: DEED: TITLE. A deed to 
swamp land, executed by the swamp land commissioner, in pursu- 
ance of asale made by order of the county court, after the land 
has been patented by the state to the county, will pass to the grantee 
the title of the county. Id. 


TAXATION, 


TAXATION : POWER OF COUNTY COURT TO LEVY TAX. A railroad in- 
terest fund tax and railroad sinking fund tax, not being state taxes, 
or taxes necessary to pay the funded or bonded debt of the state, or 
for current county expenditures, or for schools (R. 8. sec. 6798), 
cannot be levied by the county court without a compliance with 
section 6799 of the Revised Statutes. The State ex rel. Clinton 
County v. The Hannibal & St. Joseph Railroad Company, 236. 








: . The county court has no implied power to levy a tax. 
Such power must be clearly and expressly given by statute, and if 
the legislature in conferring the power impozes conditions upon 
which it may be exercised, such conditions must be observed before 
the power can be lawfully exercised. Id. 


TAXATION : BANK STOCK. Assessment of: taxes against bank stock 
must be made against the shareholders personally. The City of 
Springfield v. The First National Bank of Springfield, 441. 





: The fact that the officers of the bank refuse to fur- 
nish the assessor with a list of shareholders, affords no reason for 
making the assessment and enforcing the tax against the property 
of the bank. Jd. 


TAXES. 


LAND TITLE : ACT OF FEBRUARY 27, 1874: INSTRUCTION. The claim- 
ant, at the date of the act of February 27, 1874(R. S. 1879, sec. 
225), requiring persons claiming land in possession of another to 
bring suit therefor within one year from the approval of the act, 
his predecessors in title within thirty years, and the persons in pos- 
session are the only persons within the purview of said act, and an 
instruction involving said act which requires the jury to find that 
persons, other than those within its purview, had not paid taxes 
m the land as stated in the act, is erroneous. Rollins v. McIntire, 
496. 





: ——-. Whether or not the claimant and his predecessors 
in title paid the taxes for thirty years preceding the passage of 
said act of 1874, is a matter of proof not of presumption, Id. 
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: . The non-payment of said taxes need not be di- 
rectly proved, but may be inferred from facts and circumstances 
bearing on said question. 





BACK TAXES, JURISDICTION OF JUSTICES IN SUITS TO ENFORCE STATE'S 
LIEN FOR. Justices of the peace have no jurisdiction in suits to en- 
force the state’s lien for back taxes. T'he State ex rel. Gordon vy. 
Hopkins, 519. 


CRIMINAL LAW : COUNTY COLLECTOR : COLLECTING ILLEGAL TAXES: 
STATUTE. Prosecutions against a county collector for collecting 
illegal taxes must be foanded on Revised Statutes, section 1487, 
which makes it a misdemeanor for a collector to unlawfully co!lect 
taxes when none are due, or to unlawfully and wilfully exact and 
demand more than are sodue. The State v. Green, 583. 


: STATUTE. Such prosecutions cannot be instituted 
under Revised Statutes, section 1335, for obtaining money under 
false pretenses, nor under Revised Statutes, section 1561, for ob- 
taming money by use of a cheat, deception, false statement, etc. 
‘d. 





TAX DEED. 


TaxX DEED. The defendant in this case held to be in a position to 
attack a tax deed under a statute of Illinois which provides that 
no person shall be permitted to question such deed, unless he first 
shows that he or the person under whom he claims had title to the 
land at the time of the tax sale. Cobbv. The Grifith & Adams 
Sand, Gravel and Transportation Company, 90. 


EVIDENCE. Evidence as to the validity of a tax deed may be ad- 
mitted subject to its legal effect being controlled by proper instruc- 
tions. Id. 


TAX DEED “STATUTE. The aang of the statute prescribing the 
form for tax deeds are mandatory and while the deed need not recite 
literally the language of the statute, its recitals must show a strict 
compliance with the statutory requirements. Pearce v. Titts- 
worth, 635. 


: The tax deed in this case held not to conform to 
the positive and mandatory provisions of the law, and for that 
reason to be void on its face. 





TAX DEED VOID ON ITS FACE: LIMITATIONS. A tax deed void on its 
face will not set the special statute of limitations (W. S.. sec. 221, 
p- 1207), in motion, Following Mason vy. Crowder, 85 Mo. 526. Id. 


TAX SALE. 


EJECTMENT: TAX SALE: REAL ESTATE OF WIFE. A wife's interest in 





her real estate belonging to her before her marriage is not affected 
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by a tax suit and sale to which she was not a party, and the purr 
chaser at such sale cannot recover in an action of ejectment 
against her tenant, although the husband was a party to the tax 
suit. Gitchell v. Messmer, 131. 


TENANTS IN COMMON, 


TENANTS IN COMMON: POSSESSION. The entry upon and possession 
of land by one tenant in commor. will not be esteemed prima facie 
adverse to his co-tenants, but will be held to be in support of the 
common title, and his possession and seisin is the possession and 
seisin of the others. To be adverse to his co-tenants his possession 
must be public and totally irreconcilable with the co-tenancy of 
another. Long v. McDow, 197. 


THE EVIDENCE in this case held not to be of such a nature as to 
overcome the presumption prevailing between tenants in common 
where one takes possession of the property owned by all. Id. 


TENDER. 
See VENDOR AND VENDEE, 2, 3. 
THREATS. 
See EVIDENCE, 53, 65. 
TITLE. 
See LAND AND LAND TITLES, 4. 
TRESPASS. 


EJECTMENT : PRIOR POSSESSION: TRESPASS. In actions of ejectment 
recovery on prior possession is generally limited to cases where the 
defendant is a mere intruder or trespasser, and does not extend to 
cases where he is in possession under color and claim of title. Prior 
v. Scott, 303. 


TrREsPass. The action of trespass can only be maintained where 
the plaintiff is in the actual or constructive possession of the prem- 
ises. Brown v. Hartzell, 564. 


———: CONSTRUCTIVE POSSESSION. The possession is constructive 
when the property is in the custody and occupancy of no one, but 
rightfully belongs to the plaintiff ; in which case the title draws to 
it the possession. Jd. 


——— : EQUITABLE TITLE. One having the equitahle title and prior 
possession of land may maintain trespass. Id. 
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POSSESSION UNDER CONTRACT OF PURCHASE. Where one is 
in possession of land under a contract of purchase from another, 
the latter cannot maintain trespass against the former. Id. 


TRUSTS AND TRUSTEES. 


DEED, CONSTRUCTION OF : TRUSTEE : EQUITY. A deed construed and 
held to confer upon the wife of the grantor the absolute dominion 
in the property whenever she should exercise the power of disposi- 
tion conferred in it; and also held that she had sufficiently exer- 
cised such power, and the trustee named in the deed was bound to 
convey the legal title, and that the trustee being absent from the 
state and failing to do so, the land court of St. Louis, in the exer- 
cise of its chancery powers over trustees, properly divested the title 
out of the trustee, and vested it in the wife’s appointee. Hardy v. 
Clarkson, 171. 


DEED OF TRUST: PARTITON: PARTIES. Semble that a trustee and 
cestui que trusi in a deed of trust given on land to secure the pay- 
ment of a debt are proper parties in asuit for the partition of the 
prmises. Yates v. Johnson, 213. 


TRUST IN LANDS, EVIDENCE TO ESTABLISH. In order to establish by 
parol a trust in lands the evidence must be so cogent as to leave no 
room for reasonable doubt in the mind of the chancellor. Rogers 
v. Rogers, 257. 


FRAUDS : TRUSTS. Frauds and trusts are not within the statute of 
frauds. Id. 


THE EVIDENCE in this case held insufficient to entitle defendant to 
affirmative relief. Jd. 


CLIENT AND ATTORNEY: TRUSTEE. Where an attorney purchases 
land in his own name, ata sale under an execution in favor of his 
client, the latter has the option to treat the attorney as his trustee, 
but such right of e'ection must be exercised by the client within a 
reasonabletime. Ward v. Brown, 468. 


ADMINISTRATOR. Where the client, in such case, is the adminis- 
trator of an estate, his acts and conduct in the matter of such pur- 
chase will bind the heirs and the estate. Jd. 


EQUITY : INJUNCTION : CLOUDUPON TITLE: ADVERTISEMENT : RECEIVER : 


TRUSTS AND TRUSTEES. Ohnsorg v. Turner, 127. 
VARIANCE. 


VARIANCE. In an action for the fraudulent abstraction and con 
version of property, there can be no recovery on the ground that it 
was obtained as a gift by the exercise of undue influence. Priest 
v. Waw. 16. 
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ALLEGATIONS : PROOF: VARIANCE. No recovery can be had upon 
a petition declaring upon a contract to furnish certain specitied 
articles for a given sum, where the evidence shows the furnishing 
of other and different articles than those specified in the contract. 
Feurth v. Anderson, 354. 


PRACTICE : IMMATERIAL VARIANCE. An immaterial variance be- 
tween the pleadings and the proof will be disregarded. Olmstead 
v. Smith, 602. 





: MATERIAL VARIANCE. Material variances can, under the 
code (R. 8S. sec. 5565), be taken advantage of only by affidavit, 
showing in what respect the party complaining has been misled. Id. 


VENDOR AND VENDEE. 


EVIDENCE. Where the vendor of property remains in possession 
openly as the lessee of the vendee, making no claim to the owner- 
ship of the property. his declarations as to such possession are 
inadmissible against the vendee. Gordon v. Ritenour, 54. 


VENDOR AND VENDEE: ACTION FOR PRICE OF LAND : TENDER OF DEED. 
Where in the sale of land the promise to pay the purchase money 
and to make a deed are mutual and dependent covenants, the 
vendor, in an action to recover the purchase money, must either 
offer to convey or tender, a deed so that the vendee on payment of 
the price can receive the deed as his property. Olmstead v. Smith, 
62. 


: But where by mutual agreement the deed 
is executed oni acknowledged and placed in the hands of one as 
the agent of both parties, to be delivered on the payment of the 
purchase money, no formal tender of the deed is essential to enable 
the vendor to maintain his action for the purchase money. Id. 





VERDICT. 











t> 


: VERDICT. A verdict may be based upon circumstan- 
tial evidence alone. Culbertson v. Hill, 553. 


VICE-PRINCIPAL, 
See MASTER AND SERVANT, 6, 8, 12, 
WAIVER. 


Waiver. One suing for the value of sand taken from premises of 
which he claims to be the owner thereby waives the trespass. Cobb 
v. The Griffith & Adams Sand, Gravel and Trans. Co., 90. 


REFERENCE: WAIVER. It is too late to object for the first time 
after the trial and filing of the referee's report to the reference of 
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the cause because it was one not properly referable. Young v. 
Powell, 128. 


See INSURANCE, 10. 
WIDOW. 


WIDOW, ALLOWANCE FOR: ‘STATUTE. The four hundred dollars 
allowed the widow by Revised Statutes, section 107, is an absolute 
provision for her own use to be disposed of asshe may see proper, 
and she is entitled to it regardless of whether or not there are 
children of the marriage or the deceased left a family. Movwser v. 


Mowser, 437. 


: ABANDONMENT OF HUSBAND BY WIFE. The widow 








is entitled to the allowance provided for by Revised Statutes, sec- 
tion 107, where she remained the wife of the deceased to the time 
of his death, although she may have abandoned him without suffi- 


cient cause. Id. 


WILLS. 


WILL, CONSTRUCTION OF: LEGACY. A clause of a will construed 
and held that a legacy of fifty-six thousand dollars bequeathed 
therein, — bear six per cent. interest from the death of the 
testator. 7ay v. Priest, 1 


THE RULE as to the computation of interest in this case where there 
were part payments stated. Id. 


DEVISE : EQUITABLE LIEN. Where real estate is devised to one who 
is, by the will, required to pay to each of the other devisees named 
in the will a sum sufticient to make the devises to all equal in value 
the law in such case will attach an equitable lien on the land for 
the sums so required to be paid. Dudgeon v. Dudgeon, 218. 


WILL: UNDUE INFLUENCE: EVIDENCE: On the trial of an issue 
whether or not a will was made under undue influence, declara- 
tions of the alleged testator, made before and after its execution, 
are inadmissible as evidence of the facts mentioned in such declar- 
ations. Bush v. Bush, 480. 


" Such declarations are only admissible 
when the condition of the testator’s mind is the point of conten- 
tion, or it becomes material to show the state of his affections, and 
they are then received as external manifestations of his mental 
condition and not as evidence of the truth of the facts referred to 
in the declarations. Id. 





EvIDENCE. The declarations of a legatee and a co-defendant, 

tending to show that she exercised undue influence on the mind of 
the testator, are not admissible where the petition does not charge 
her with its exercise. Jd. 
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7. QUESTION FOR JURY. Under the evidence in this case, held, that 
the question whether or not the will was made under undue influ- 
ence should have been submitted to the jury. Jd. 


WITNESSES. 


1. PRACTICE: WITNESS: CROSS-EXAMINATION. When the state intro- 
duces a witness and examines him, the defendant may cross-exam- 
ine him asto all matters involved in the case, no matter how formal 
or unimportant the examination in chief may have been. The State 
v. Brady, 142. 


2. HUSBAND AND WIFE: PARTIES: ESTOPPEL: WITNESS. Where a wife 
assists her husband in the conduct of a newspaper, and they, as 
partners, have mutual dealings with a third party, she is prima facie, 
at least, entitled to be joined with the husband in a suit against 
such party for a debt due the paper, and where, in such suit, de- 
fendant receives the benefit of an off-set as against both husband 
and wife, he will be estopped to complain as to misjoinder of par- 
ties ; and the wife, having a substantial interest in the controversy, 
is competent to testify in the cause. Dunifer v. Jecko, 282. 


8. ———: EVIDENCE: WITNESS. In an action of ejectment by the 
devisee of land whose testator held under a deed from defendant, 
the latter is incompetent to testify as to the non-delivery of such 
deed. R.S., sec. 4010. Chapman v. Dougherty, 617. 


4, PRACTICE: EVIDENCE: WITNESS. The disability, as a witness, of one 
of the original parties to a tontract, or cause of action, in issue and 
on trial, where the other party is dead, and the survivor is a party 
to the suit, is co-extensive with every occasion where such instru- 
ment or cause of action may be called in question. R. S., sec. 4010. 
Overruling Bradley v. West, 68 Mo. 69, Id. 


WRIT OF ERROR. 


PRACTICE : SUING OUT WRIT OF ERROR. The suing out of one writ of er- 
ror, and a dismissal of the same, does not preclude suing out 
a and giving the proper notice. The State ex rel, Kearney v. 

"inn, 310, 
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Chief Justice, his duty. 

RvuLE 1. The Chief Justice shall ee mat- 
ters of order in the court room. 

Motions to be written, signed and filed. ,; 

Rute 2. All motions in a cause shall be in writing, 
signed by counsel and filed of record. 

Argument of motions. 

RuLE 3. No motion shall be argued unless by the 
direction of the court. 

Taking record from clerk’s office. 

RvuLeE 4. Nomember of the bar shall be permitted to 
take a record from the clerk’s office without the written 
permission of some judge of the court. 

Diminution of record, suggestion after joinder in error. , 

Rute 5. No suggestion of diminution of record in 
civil cases will be entertained by the court after joinder 
in error, except by consent of parties. 

Application for certiorari. 

Rue 6. Whenever a certiorari may be applied for, 
there shall be an affidavit of the defect in the transcript 
which it is designed to supply, and at least twenty-four 
hours’ notice shall be given to the adverse party or his at- 
torney previous to the making of the application. 


Notices of writs of error. 
Rute 7. All notices of writs of error, with the ac- 
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ceptance, waiver or retugn of service indorsed thereon, 
shall be filed with the clerk of this court, and be by him 
attached to the transcript in the cause, and shall be the 
only evidence that such notice has been given. 


Reviewing instructions. 

Rute 8. In actions at law it shall not be necessary 
for the purpose of reviewing in the Supreme Court the 
action of any circuit court or any other court, having, by 
statute, jurisdiction of civil cases in giving or refusing in- 
structions, that the whole of the testimony given or ex- 
cluded at the trial in the court of first instance be 
embodied in the bill of exceptions, but it shall be suf- 
ficient for the purpose of such review that the bill of 
exceptions state that ‘evidence tending to prove’ a 
particular fact or issue was given, and that an exception 
was saved to the giving or refusal of the instructions 
founded on it. 

Bill of exceptions—whether there was evidence tending to 
prove an issue. 

Rute 9. If the opposite party shall contend that 
there was no evidence tending to prove a fact or issue, 
and the court of first instance shall be of opinion that 
there was such evidence, it shall be the duty of the court 
to allow the bill of exceptions in the form stated in the 
last preceding rule, and then the other party shall be at 
liberty to set out in a bill of exceptions, to be prepared 
by him, the whole of the testimony supposed to be ap- 
plicable to such fact or issue, and to except to the opinion 
of the court that the same tends to prove such fact or 
issue. 

Bill of exceptions—whether there was evidence tending to 
prove an issue. 

Rute 10. If the court of first instance shall be of 
opinion that there is no evidence tending to prove a par- 
ticular issue of fact, the party alleging that there is such 
evidence shall tender a bill of exceptions, detailing all the 
evidence given and supposed to tend to the proof of such 
fact or issue, and except to the opinion of the court that 
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it does not sotend, which bill of exceptions shall be al- 
lowed by the court by which the cause is tried. 
Exceptions to admission or exclusion of evidence, 

RvuLE 11. When an exception is saved to the admis- 
sion or exclusion of any evidence, or the allowance or 
disallowance of any question, the question itself shall be 
stated in the bill of exceptions, or the substance of the 
evidence shall be fully stated. 

Bill of exceptions in equity cases. 

RvuLeE 12. In cases of equitable jurisdiction the 
whole of the evidence shall be embodied in the bill of ex- 
ceptions, unless the parties shall agree upon an abbrevi- 
ated statement thereof. 

Rule as to making out transcripts. 

Rute 13. Theclerks of the several circuit courts and 
other courts of first instance, before which a trial of any 
cause is had, in which an appeal is taken or writ of error 
is sued out, shall not (unless an exception is saved to the 
regularity of the process, or its execution, or to the acquir- 
ing by the court of jurisdiction in the cause), in making 
out transcripts of the record for the Supreme Court, set 
out the original or any subsequent writ or the return 
thereof; but in lieu thereof shall say (e. g.) ‘‘summons 
issued October 2, 1871, executed October 5, 1871,” and if 
any pleading be amended, the clerk in making out tran- 
scripts will treat the last amended pleading as the only 
one of that order in the cause, and will refrain from set- 
ting out any abandoned pleading as part of the record, 
unless it be made such by a bill of exceptions; and no 
clerk shall insert in the transcript any matter touching 
the organization of the court, or any mention of any con- 
tinuance, motion or affidavit in the cause, unless the same 
be specially called for by the bill of exceptions, 
Presumptions in support of bills of exceptions. 

Rute 14. The only purpose of a statement, in a bill 
of exceptions, that it sets out all the evidence in a cause, 
being that the Supreme Court may have beforeit the same 
matter which was decided by the court of first instance, 
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it shall be presumed as a matter of fact in all bills of ex- 
ceptions, for the future, that they contain all the evidence 
applicable to any particular ruling to which exception is 
saved. 

Abstracts and briefs to be filed. 

RvuLEs 15 and 16 (as consolidated and amended at the 
April term, 1884). In all cases the appellant or plaintiff 
in error shall file with the clerk of this court on or before 
the day next preceding the day on which the cause is 
docketed for hearing, seven copies of an abstract or abridg- 
ment of the record in said cause, setting forth so much 
thereof as is necessary to a full understanding of all the 
questions presented to this court for decision, together 
with a brief containing in numerical order, the points or 
legal propositions relied on, with citation of such au- 
thorities as counsel may desire to present in support 
thereof. | 

The appellant or plaintiff in error shall also deliver a — 
copy of said abstract, brief, points and authorities to the 
attorney for the respondent or defendant in error, at least 
thirty days before the day on which the cause is docketed 
for hearing ; and the counsel for the respondent or defend- 
ant in error shall, at least fen days before the day the 
cause is docketed for hearing, deliver to the counsel for 
appellant or plaintiff in error, one copy of his brief, points 
and authorities cited, and such further abstract of the 
record as he may deem necessary, and shall on or before 
the day next preceding the day on which said cause is 
docketed for hearing, file with the clerk of this court 
seven copies of the same, and the evidence of the service 
of such abstracts, briefs, points and authorities, as above 
required, shall be filed by each party at the time of filing 
said copies with the clerk. 

Citing authorities in briefs. 

Rute 17. In citing authorities, in support of any 
proposition, it shall be the duty of the counsel to give the 
names of the parties to any case cited from any report of 
the adjudged cases, as well as the number of the volume 
and the page where the same will be found; and when 
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reference is made to a passage in any elementary work or 
treatise, the number of the edition, the volume, the chap- 
ter, section, paging and side paging shall be set forth. 
Appellant’s brief to allege errors complained of. 

RvutE 18. The brief filed on behalf of the appellant 
or plaintiff in error shall distinctly and separately allege 
the errors committed by the inferior court, and no refer- 
ence will be permitted at the argument to errors not thus 
specified, unless for good cause shown the court shall 
otherwise direct. 

Failure to comply with rules 15 and 16. 

Rute 19. If any appellant or plaintiff in error, in 
any civil cause, shall fail to comply with rules numbered 
15 and 16, the court, when the cause is called for hearing, 
will dismiss the appeal or writ of error ; or at the option 
of respondent or defendant in error, continue the cause at 
the costs of the party in default. 

Agreed cases. 

RvuLE 20. Parties may, in the courts of first instance, 
agree upon any statement of the cause of action, the de- 
fence and the evidence, together with the rulings of the 
court thereupon and the exceptions saved to any ruling, 
which may intelligibly present to the Supreme Court, or 
any appellate court, the matters intended to be reviewed ; 
and this statement, with a certificate by the judge before 
whom the cause was tried, that the same is a substantial 
history of what occurred at the trial of the cause, shall be 
treated as the record in all appellate courts, and the judg- 
ment rendered in the court of first instance shall be 
affirmed or reversed according to the opinion entertained 
by the Supreme Court respecting the same. 

Motion for rehearing. 

RULE 21.- Motions for a rehearing must be accompa- 
nied by a brief statement of the reasons for a reconsider- 
ation of the cause, and must be founded on papers showing 
clearly that some question decisive of the case, and duly 
submitted by counsel, has been overlooked by the court, 
or that the decision is in conflict with an express statute, 
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or with acontrolling decision to which the attention of the 
court was not called through the neglect or inadvertence 
of counsel ; and the question so submitted by counsel and 
overlooked by the court, or the statute with which the 
decision conflicts, or the controlling decision to which the 
attention of the court was not called, as the case may be, 
must be distinctly and particularly set forth in the motion, 
otherwise the motion will be disregarded. Such motion 
must be filed within ten days after the opinion of the 
court shall be delivered, and notice of the filing thereof 
must be served on the opposite counsel, but no motion for 
a rehearing shall be filed afier the final adjournment of 
the court. 

Motion for affirmance. 

RvuLeE 22. On motion for affirmance under section 49, 
article 13, chapter 110, Wagner’s Statutes, the mere fact 
that the appellant has on file, or presents a copy of the 
transcript at the time such motion is made, shall not of 
itself be deemed ‘‘ good cause’’ within the meaning of 
said section. 

Former rules rescinded. 

Ru te 23. All rules not included in the foregoing 

enumeration are hereby rescinded. 





ADDITIONAL RULES. 


Rute 24. No writ of error from this court to the 
court of appeals can be issued by the clerk of this court 
in vacation. Allapplications in term time for writs of 
error to the court of appeals, shall be accompanied by an 
affidavit of the attorney of record that the cause in which 
such writ of error is sued out, is one of which this court 
has appellate jurisdiction under section 12, of article 6 of 
the constitution ; and such affidavit shall state the facts 
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conferring such jurisdiction, and thereupon the clerk shall 
issue such writ. (Adopted at the April term, 1878). 

Rue 25. That hereafter, in no case will extension 
of time for filing statements, abstracts and briefs be 
granted, except upon affidavit showing satisfactory cause, 
(Adopted at the October term, 1878). 

RvuLeE 26. A party, in any cause, filing a motion 
either to dismiss an appeal or writ of error, or to affirm 
the judgment, shall first notify the adverse party or his 
attorney of record, at least twenty-four hours before mak- 
ing the motion, by telegram, by letter or by written notice, 
and shall, on filing such motion, satisfy the court that 
such notice has been given. ( Adopted at the October 
term, 1879). 


Rute 27. All briefs of counsel shall hereafter con- 
tain, separate and apart from the argument or discussion 
of authorities, a statement, in numerical order, of the 
points relied on, together with a citation of authorities 
appropriate under each point. And any brief failing to 
comply with this rule may be disregarded by the court. 
(Adopted at the April Term, 1886), 


























